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August  Term,  1901. 


Ohioaqo  &  Northwestern  Railway  Company,  Eespondent, 
V8.  Morehouse  and  another,  Appellants. 

October  16  —  November  3, 1901. 

BaUroads:  Eminent  domain:  Public  use:  Spur  track  to  single  industry, 

L  The  declaration  of  the  legislature  that  a  particular  use  is  public,  so 
far  as  concerns  the  taking  of  private  property  therefor,  is  binding 
upon  the  courts  unless  so  manifestly  wrong  as  hot  to  admit  of  a 
reasonable  doubt  on  the  question. 
2,  Sea  1831a,  Stats.  1898  (authorizing  railway  companies  to  condemn 
land  for  branches  and  spur  tracks  to  "  any  mill,  elevator,  store- 
house .  •  •  or  other  industry  or  enterprise  "),  is  valid,  and  the 
taking  of  land  for  such  a  purpose  is  a  taking  for  a  ''  public  use," 
even  though  the  spur  track  to  be  constructed  will  run  to  a  single 
industry  (in  this  case  the  ice  houses  of  a  single  owner),  if  the  pur- 
j  pose  of  the  company  is  to  maintain  and  operate  such  track  as  a 

*  part  of  its  railway  system  and  all  persons  will  have  the  right  to  be 

served  thereby  without  discrimination;  and  where  such  is  in  good 
faith  the  purpose  of  the  company,  it  is  immaterial  that  it  has  been 
induced  to  imdertake  the  establishment  of  the  spur  track  by  the 
promise  of  the  proprietors  of  the  single  industry  to  furnish  a  large 
amount  of  business  and  to  bear  a  large  part  of  the  expense. 

Appeal  from  an  order  of  the  circuit  court  for  Wash- 
ington county:  James  J.  Dick,  Circuit  Judge.    Affirmed, 

Plaintiff  filed  a  petition  in  the  circuit  court  for  said  county, 
stating,  in  substance,  that  it  is  a  railway  corporation  entitled 
to  the  benefit  of  the  statutes  of  this  state  for  the  acquire- 
Vou  112—1 
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ment  by  such  corporations  of  real  estate  necessary  for  their 
Qse,  by  the  exercise  of  the  power  of  eminent  domain;  and 
further  stating  all  the  facts  required  by  law  to  entitle  it  to 
take  certain  real  estate  described  and  to  have  comniissioners 
appointed  to  appraise  the  same  and  determine  the  compen- 
sation to  be  paid  to  the  owners  thereof,  if  the  particular  use 
to  which  the  petitioner  purposed  devoting  the  land  was  pub- 
lic so  that  constitutional  authority  existed  for  the  exercise 
of  the  power  of  eminent  domain  by  the  corporation  to  ac- 
quire it.  The  facts  in  regard  to  such  particular  use,  as 
stated  in  the  petition,  are  as  follows:  In  the  vicinity  of 
Wallace  Lake,  a  body  of  water  distant  about  one  mile  and 
a  quarter  from  petitioner's  main  line,  are  located  important 
ice  industries,  and  other  like  industries  are  in  prospect. 
Great  quantities  of  ice  are  annually  taken  from  such  lake 
and  shipped  to  various  points  on  petitioner's  railroad.  A 
spur  track,  reaching  from  petitioner's  main  line  to  the  ice 
houses  on  the  bank  of  the  lake,  is  necessary  to  the  mainte- 
nance of  such  industries,  in  order  that  the  ice  can  be  econo- 
mically transferred  from  the  bank  of  the  lake  and  the  ice 
houses  there  situate  to  and  over  the  main  line  of  petitioner's 
railroad. 

Two  of  the  persons  named  in  the  petition  as  owners  of  or 
interested  in  a  portion  of  the  land  therein  described,  an- 
swered, alleging  that  the  proceedings  were  instituted  and 
carried  on  at  the  request  and  expense  and  for  the  benefit  of 
the  Pike  &  North  Lakes  Ice  Company,  a  private  corporation ; 
that  the  land  was  not  necessary  for  the  purpose  of  operating 
petitioner's  road. 

On  the  hearing  evidence  was  produced  to  the  following 
effect:  The  petitioner  is  a  railway  corporation  as  alleged. 
A  large  and  important  part  of  its  business  as  a  public  carrier 
of  freight  is  the  transportation  of  ice  from  sources  of  supply 
to  various  points  on  the  lines  of  its  railway  system.  Its 
main  line  passes  the  vicinity  of  the  place  sought  to  be 
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reached  by  the  proposed  spar  track,  within  about  one  mile 
thereof.  The  osaal  way  of  handling  ice  from  sources  of 
supply,  over  railway  systems,  is  by  constructing  spur  tracks 
from  the  main  lines  to  such  sources  at  the  expense,  in  the 
main,  of  the  proprietors  of  the  ice  industries.  In  such  cases 
the  railway  companies  own  the  spur  tracks  and  operate  them 
as  part  of  their  system^  and  in  the  same  manner.  The  peti* 
•  tioner  owns  several  such  spur  tracks.  The  proposed  spur 
track  is  to  be  something  over  one  mile  long.  There  is  a  sta- 
tion on  the  main  line  of  the  petitioner's  railroad  a  little  over 
a  mile  from  the  terminus  of  the  proposed  track,  but  it  would 
be  impossible  to  profitably  conduct  the  ice  industry  to  be 
served  by  such  spur  track  other  than  by  the  use  thereof. 
The  general  freight  business  of  the  petitioner  in  the  vicinity 
of  the  ice  industry  is  accommodated  at  the  railway  station 
referred  to.  It  is  proposed  to  construct  such  spur  track  at 
the  expense  of  the  Pike  &  North  Lakes  Ice  Company,  except 
the  expense  of  ties  and  rails  and  placing  the.  same  in  posi- 
tion. The  ice  company  has  procured  the  right  of  way  for 
the  use  of  the  petitioner,  except  that  portion  in  controversy 
in  this  proceeding.  It  is  customary,  in  operating  such  spur 
tracks,  to  receive  and  carry  freight  over  tlie  same  from  any 
person  who  may  desire  such  service.  Such  tracks  are  usu- 
ally constructed  at  the  request,  and  in  the  main  at  the  ex- 
pense, of  the  owner  of  the  particular  industry  established  or 
to  be  established,  and  upon  a  guaranty  or  assurance  of  suf- 
ficient business  to  warrant  maintaining  and  operating  the 
track;  but  they  are  operated  without  discrimination  as  to 
all  persons  desiring  service  by  them.  Such  is  the  induce- 
ment to  the  petitioner  to  enter  upon  the  construction^of  the 
«pur  track  in  question,  and  its  purpose.  Such  spur  track 
will  reach  four  lakes,  but  the  immediate  purpose  of  it  is  to 
reach  two  lakes  as  sources  of  supply  of  ice.  The  only  con- 
cern to  be  immediately  served  by  such  spur  track,  as  a  ship- 
per of  ice  from  the  source  of  ice  supply,  is  the  Pike  &  North 
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Lakes  Ice  Company,  it  being  the  proprietor  of  an  ice  indus- 
try, established  or  in  immediate  prospect,  that  will  need  the 
use  of  such  track.  The  track  will  be  at  the  disposal,  as  part 
of  the  petitioner's  system,  of  other  proprietors  of  ice  indus- 
tries, should  any  such  be  established  at  the  terminus  of  the 
track  or  other  points  that  can  be  reached  by  it.  There  is 
no  highway  or  other  public  way,  at  present,  reaching  to  the 
vicinity  of  the  proposed  track.  No  one  can  reach  such  ter-  ^ 
minus  without  passing  over  private  property.  The  only 
purpose  of  such  spur  track  is  to  furnish  the  Pike  &  North 
Lakes  Ice  Company,  and  such  others  as  may  desire  to  use 
it,  with  facilities  for  transporting  ice  over  .the  petitioner's 
railroad  to  consumers  at  points  reached  by  such  road. 

The  court  found,  among  other  things,  that  there  were 
located  and  to  be  located  important  ice  industries,  intended 
to  be  reached  by  the  proposed  spur  track  to  be  constructed 
over  the  land  described  in  the  petition  as  therein  alleged; 
that  the  real  estate  which  the  petitioner  desired  to  take  was 
necessary  for  the  purpose  of  operating  its  road  and  con- 
structing and  operating  the  spur  track;  that  the  use  to  which 
petitioner  purposed  devoting  the  land  was  public,  and  that 
it  had  a  right  to  acquire  the  same  by  exercising  the  power 
of  eminent  domain.  Commissioners  were  appointed  accord- 
ingly, to  appraise  the  land  and  determine  the  compensation 
to  which  the  owners  thereof  were  entitled  by  reason  of  being 
deprived  of  the  same  against  their  will  for  the  use  qf  peti- 
tioner.   The  answering  landowners  appealed. 

For  the  appellants  there  was  a  brief  by  Ttmliriy  OUck&num 
<&  Comvat/y  and  oral  argument  by  Naihom  Olickaman.  They 
contended,  inter  alia^  that  it  is  not  enough  to  render  the  use 
public  that  the  public  retain  certain  definite  rights  to  the 
use  and  enjoyment  of  the  property,  unless  such  rights  are 
secured  to  the  public  by  reasonable  opportunity  for  their 
exercise.  A  mere  declaration  on  the  part  of  the  railroad 
company  that  it  will  carry  a  csur-load  of  freight  over  this 
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spur  track  for  any  one  desiring  to  ship  the  Bame  will  not 
make  the  track  subserve  a  public  use,  unless  it  is  so  situated 
and  built  as  to  secure  to  the  public  facilities  for  the  exercise 
jof  such  right  If  the  construction  of  the  track  is  such  as  to 
limit  its  use  to  the  shipper  owning  the.  land  at  its  terminus, 
the  right  to  the  use  or  enjoyment  of  this  track  by  the  public 
is  not  secured,  and  the  use  is  merely  a  private  one.  If  the 
use  offered  to  the  public  is  subject  to  such  limitations  as  to 
deprive  it  of  its  public  character  and  of  all  beneficial  enjoy- 
ment, it  will  be  held  to  be  a  private  use  and  condemnation 
will  not  be  permitted.  Matter  ''of  Niagara  Falls  c&  W.  R. 
Co.  108  N.  T.  375;  Apex  T.  Co.  v.  Qarhade,  32  Oreg.  582; 
Matter  of  Split  Rock  C.  E.  Co.  128  N.  Y.  408;  Wiacondn  W. 
Co.  V.  Winansy  85  Wi^.  26;  Salt  Co.  v.  Brovm,  7  W.  Va.  191; 
Lewis,  Em.  Dom.  (2d  ed.),  §  171 ;  Railroad  Co,  v.  Iron  Works y 
31  "W.  Va.  710.  If  the  condemnation  here  sought  should  be 
permitted  and  the  spur  track  here  projected  should  be  actu- 
ally built  and  used  as  the  petition  and  undisputed  evidence 
show  it  is  intended  it  should  be,  its  use  would  be  condemned 
as  a  private  one.  Stats  v.  Railway  Co.  40  Ohio  St.  504; 
People  ex  rd.  Rohinson  v.  Pittsbv/rgh  R.  Co.  53  Cal.  694; 
Rensselaer  dk  S.  R.  Co.  v.  Davis,  43  N.  T.  137, 146;  Railway 
Co.  V.  Petty,  57  Ark.  359. 
Edward  M.  Hyzer,  for  the  respondent. 

Marshall,  J.  Sec.  1831^^,  Stats.  1898,  provides  that, 
"every  railway  company  existing  in  whole  or  in  part  under 
any  law  of  this  state  and  operating  a  railway  therein  may 
build,  maintain  and  operate  branches  and  spur'  tracks  from 
its  road  or  any  branch  thereof  to  and  upon  the  grounds  of 
any  mill,  elevator,  storehouse,  warehouse,  dock,  wharf,  pier, 
manufacturing  establishment,  lumber  yard,  coal  dock  or 
other  industry  or  enterprise  .  .  .  ;  and  may  acquire 
by  purchase  or  condemnation,  in  the  manner  provided  in 
this  chapter  for  the  acquisition  of  real  estate  for  railway 
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purposes,  other  than  for  its  main  track,  all  necessary  road- 
ways and  rights  of  way  for  such  branches,  spur  tracks," 
etc.  Eespondent,  claiming  the  benefit  of  such  statute,  in- 
stituted the  proceeding  here  involved.  There  is  no  ques- 
tion but  that  it  was  and  is  entitled  to  such  benefit  if  the 
establishment  and  operation  of  a  spur  track  to  an  ice  indus- 
try, for  the  transportation  of  ice  from  such  industry  to  con- 
sumers thereof,  are  within  the  statute,  and  that  is  a  public 
use  within  the  meaning  of  the  constitutional  limitation 
upon  the  power  of  the  state  to  take  private  property  there- 
for. There  is  no  controversy  but  that  respondent  satisfies 
all  the  requirements  of  a  grantee  of  the  right  to  exercise 
the  power  of  eminent  domain  under  the  statute,  and  that 
the  gathering,  storing,  and  shipping  of  ice  satisfies  the  calls 
of  the  statute  for  an  industry  to  be  reached  by  a  spur  track, 
and  that  the  law  contemplates  only  branch  tracks  leading 
oflf  from  main  railway  tracks,  such  branch  tracks  to  be  con- 
structed and  operated  as  a  part  of  an  entire  railway  system 
for  the  transportation  of  freight  to  and  from  particular 
points  reached  thereby. 

Appellants'  counsel  contend,  in  effect,  that  if  the  statute, 
by  its  terms,  authorizes  the  taking  of  private  property  for 
right  of  way  for  a  spur  track  to  a  particular  industry,  for 
the  sole  use  of  the  proprietors  thereof  and  of  the  railway 
corporation,  it  is  unconstitutional,  and  that  such  was  the 
end  sought  by  respondent.  On  the  case  made  by  the  find- 
ings of  fact  upon  which  the  decision  appealed  from  rests, 
we  do  not  need  to  discuss  that  proposition.  We  apprehend 
that  if  the  facts  underlying  it  were  understood  to  be  as 
stated  in  the  hypothesis,  circumstances  would  not  have  arisen 
rendering  this  appeal  necessary  or  possible.  In  any  event, 
if  the  judgment  under  such  circumstances  were  against  ap- 
pellants, they  would  have,  in  support  of  a  reversal,  abun- 
da.nce  of  authority.  The  trial  court  concluded  from  the  evi- 
dence that  the  end  respondent  had  in  view  in  seeking  to 
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acquire  the  real  estate  in  controyersy  was  to  constmot  a  spur 
track  to  the  seat  of  an  important  ice  industry  for  the  purpose 
of  facilitating  the  transportation  of  ice  therefrom,  and  from 
any  other  such  industry  that  might  be  established  within 
reach  of  the  proposed  track,  to  various  points  in  various 
states;  that  in  the  operation  of  the  existing  ice  industry 
great  quantities  of  ice  would  be  handled  from  the  source  of 
supply  to  consumers  reached  by  petitioner's  railway  system; 
that  railway  facilities,  such  as  the  proposed  spur  track  was 
designed  to  furnish,  were  necessary  to  the  successful  opera- 
tion of  such  an  industry,  and  to  the  convenience  of  the  peti- 
tioner in  the  public  business  of  furnishing  shipping  facilities 
for  the  handling  of  ice;  and  that  the  petitioner  invoked  the 
statutory  power  given  to  railroads  to  acquire  rights  of  way 
for  spur  tracks  in  good  faith  intending  to  devote  the  prop- 
erty, when  acquired,  to  the  public  use  declared  by  the  stat- 
ute. In  this  we  state  the  effect  of  the  findings  of  fact  upon 
which  the  conclusion  of  the  circuit  court  rests.  We  are  un- 
able to  come  to  the  conclusion  that  the  evidence  upon  which 
they  were  found  clearly  preponderates  against  them.  True, 
the  evidence  shows  that  the  proprietors  of  a  single  ice  indus- 
try, by  promising  to  furnish  a  large  amount  of  ice  tor  trans- 
portation over  the  petitioner's  road,  and  to  bear  a  large  part 
of  the  expense  of  establishing  the  spur  track,  influenced  re- 
spondent to  undertake  such  establishment;  but  it  also  shows, 
or  tends  to  show,  that  respondent  intended  to  make  the  track 
a  part  of  its  railway  system,  to  control  it  exclusively,  and 
operate  it  the  same  as  it  operates  any  other  part  of  such  sys- 
tem, acknowledging  the  right  of  all  persons  to  be  served  by 
the  facility  for  handling  ice  thus  afforded,  without  discrim- 
ination. 

In  the  case  upon  which  counsel  for  appellants  seem  to 
rely,  in  the  main,  to  demonstrate  that  the  order  appealed 
from  is  wrong  {Railroad  Co,  v.  Iron  Works^  31  W.  Va.  710), 
the  decision  was  based  on  a  far  different  situation,  in  the 
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judgment  of  the  court,  than  that  with  which  we  have  now 
to  deal.    The  court  there  said: 

"Through  the  disguises  thrown  around  the  case  of  the 
petitioner  the  only  purpose  discoverable,  other  than  the 
private  gain  of  the  petitioner,  is  the  private  gain  of  the  own- 
ers of  the  particular  industry  whose  place  of  business  the 
petitioner  intended  to  reach  by  the  spur  track." 

We  are  not  entirely  satisfied  that  such  conclusion  was 
justified  by  the  record,  as  disclosed  by  the  opinion,  or  the 
cases  cited  in  support  of  it,  but  we  will  not  take  time  or 
space  here  to  go  into  that  question.  The  case  is  of  little  or 
no  weight  in  solving  the  proposition  now  presented,  it  ap- 
pearing here  that  the  purpose  of  respondent  was  to  con- 
struct and  operate  a  spur  track  reaching  from  a  main  rail- 
way track  to  a  large  industry,  such  spur  track  to  form  an 
integral  part  of  its  railway  system  and  to  be  operated  so  as 
to  facilitate  the  transportation  of  ice  for  all  persons  desir- 
ing such  service,  without  discrimination. 

A  still  broader  claim  is  made  by  appellants'  counsel  than 
the  one  above  discussed,— one  that  may  be  said  to  face  as 
verities  the  conclusions  of  fact  upon  which  the  trial  ^  court 
rested  its  decision, —  namely,  that  the  taking  of  land  for 
right  of  way  for  a  spur  track  reaching  to  a  particular  in- 
dustry, regardless  of  the  nature  of  the  business  and  the  num- 
ber of  persons  indirectly  interested  in  its  maintenance,  is 
not  a  taking  for  public  use  within  the  meaning  of  the  consti- 
tution, and  that  the  legislative  authorization  of  such  a  taking 
is  void.  In  support  of  that,  the  question  of  what  consti- 
tutes public  use  justifying  the  exercise  of  sovereign  author- 
ity to  lay  hold  of  private  property  to  promote  it,  is  discussed 
by  counsel  for  appellants  at  considerable  length.  As  has 
often  been  said,  the  constitution  itself  furnishes  no  guide 
for  determining  what  is  and  what  is  not  a  public  use.  The 
dividing  line  between  the  two  has  not  been  easy  to  discover. 
That  is  evident  from  the  fact  that  courts  have  been  slow  to 
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define  it  with  safficient  distinctness  to  prevent  a  conflict  of 
authority.  However,  some  general  principles  have  been 
established  by  a  long  line  of  decisions,  which,  in  principle 
and  weight,  do  not  reasonably  permit  of  being  questioned 
by  reference  to  the  expressions  of  courts  here  and  there 
not  in  perfect  harmony  therewith;  which  principles  enable 
courts,  where  they  are  recognized,to  measure,  with  reasonable 
accuracy,  most  of  the  situations  where  it  is  sought  to  take 
private  property  by  the  exercise  of  the  sovereign  authority, 
for  an  alleged  public  use,  and  to  determine  whether,  in  the 
real  purpose  to  be  effected,  such  property  will  have  the  im- 
press of  public  use  and  will  be  actually  devoted  thereto.  A 
principle  of  the  first  importance  is  this:  Where  the  consti- 
tution, as  in  this  state,  does  not  reserve  to  the  courts,  as  an 
original  question,  the  determination  of  whether  a  particu- 
lar use  shall  be  deemed  public,  the  primary  inquiry  in  that 
regard  is  for  the  legislature;  and  its  judgment,  when  ex- 
pressed, is  deemed  to  be  beyond  question  by  any  judicial 
tribunal  if  there  is  any  reasonable  ground  to  support  it. 
That  is  to  say,  as  applied  to  the  case  in  hand,  the  legislature 
having,  in  effect,  declared  that  the  taking  of  private  prop- 
erty for  a  spur  track  reaching  a  particular  industry  is  a 
taking  of  private  property  for  public  use  within  the  mean- 
ing of  the  constitution,  unless  it  appears  that  such  declara- 
tion is  so  manifestly  wrong  as  not  to  admit  of  a  reasonable 
doubt  on  the  question,  it  must  be  adopted  by  the  courts. 
The  real  question  involved  is  whether  the  legislative  declara- 
tion is  constitutional  or  not,  and  the  rule  as  to  such  situa- 
tions must  control.  Bankhead  v.  Brown^  25  Iowa,  540; 
Hazen  v.  Essex  Co.  12  Cush.  477.  In  the  last  case  cited 
Chief  Justice  Shaw,  speaking  for  the  court,  said: 

"If  a  public  use  is  declared  [by  the  le^slature],  it  will  be 
so  held,  unless  it  manifestly  appears  by  the  provisions  of  the 
act  that  they  can  have  no  tendency  to  advance  and  promote 
such  public  use." 
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What  constitutes  public  use  in  the  abstract  was  judicially 
determined  by  this  court,  at  quite  an  early  day,  in  har- 
mony with  the  decisions  of  other  courts  theretofore  ren- 
dered and  the  decisions  of  most  courts  that  followed.  In 
Whitingi  v.  S,  cfe  F.  du  L.  R.  Co,  25  Wis.  167,  it  was  said  that 
the  public  use  which  justified  the  application  of  the  doctrine 
of  eminent  domain,  in  the  case  of  railroads  owned  and  oper- 
ated by  private  individuals,  consists  solely  in  the  fact  that 
the  owners  cannot,  without  reasonable  excuse,  refuse  to  re- 
ceive and  transport  passengers  and  freight  when  offered,  at 
reasonable  rates,  and  that  the  state  retains  the  power  to 
regulate  and  control  the  franchise  and  limit  the  amount  of 
toll  which  it  shall  be  allowable  for  the  owners  to  charge. 
That  declaration  manifestly  presupposes  that  the  business 
of  carrying  freight  and  passengers  is  one  which  the  legisla- 
ture may  properly  recognize  as  of  public  concern,  and  that 
the  public  agency,  seeking  to  take  private  property  osten- 
sibly for  public  use,  actually  intends  to  devote  it  to  such 
use.  That  has  stood  as  the  law  of  this  state  for  upward  of 
a  quarter  of  a  century.  It  is  too  late  to  question  it  now, 
even  if,  as  an  original  proposition,  it  would  be  open  to  criti- 
cism, which  does  not  seem  to  be  the  case. 

It  does  not  appear  clearly  that  counsel  for  appellants 
challenged  the  general  doctrine  above  stated,  but  rely  upon 
the  claim  that  the  legislature  went  too  far  in  recognizing 
the  convenience  of  spur  tracks  to  railroads  and  their  patrons 
in  transporting  freight  to  and  from  a  particular  industry  as 
a  matter  of  public  concern;  and  that  the  court  below  was 
not  justified  by  the  evidence,  in  finding  the  question  of  good 
faith  in  respondent's  favor.  As  before  indicated,  we  can 
see  no  warrant  for  disturbing  the  decision  complained  of  on 
the  last  subject  mentioned.  That  is  purely  matter  of  fact, 
and  we  cannot  say  that  the  evidence  clearly  preponderates 
against  the  decision.  Whether  the  legislature  was  warranted 
in  declaring  the  particular  use  in  question  to  be  public  is  the 
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most  serious  qnestioti  involved.  Keeping  in  mind  the  fact  that 
the  inquiry  as  to  that  only  extends  to  discovering  whether 
there  was  reasonable  ground  for  the  legislative  recognition 
of  the  facility  of  a  spur  track  as  a  convenience  or  necessity 
for  the  transportation  of  freight  to  and  from  a  single  in- 
dustry, as  a  matter  of  public  concern  falling  within  the 
term  ^^  public  use,"  there  is  no  great  difficulty  in  arriving  at 
a  conclusion. 

I|;  seems  that  the  weight  of  judicial  authority,  and*the 
better  reasoning,  are  in  favor  of  the  legislation  in  question. 
A  brief  reference  to  some  of  the  leading  authorities  will 
amply  show  that  the  fact  that  a  spur  track  may  run  to  a 
single  industry  does  not  militate  against  the  devotion  of  the 
property  thereto  being  a  public  use  thereof,  so  long  as  the 
purpose  of  maintaining  the  track  is  to  serve  all  persons  who 
may  desire  it,  and  all  can  demand,  as  a  right,  to  be  served, 
without  discrimination.  In  De  Camp  v.  Hibemia  U.  R.  Co. 
47  N.  J.  Law,  48,  a  leading  case,  the  court  said: 
*  "This  enterprise  does  not  lose  the  character  of  a  public 
use  because  of  the  fact  that  the  projected  railroad  is  not  a 
thoroughfare  and  that  its  use  may  be  limited  by  circum- 
stances to  a  comparatively  small  part  of  the  public.  Every 
one  of  the  public  having  occasion  to  send  materials,  imple- 
ments, or  machinery  for  mining  purposes  into  or  to  obtain 
ores  from  the  several  mining  tracKs  adjacent  to  the  location 
of  this  road,  may  use  this  railroad  for  that  purpose,  and  of 
right  may  reauire  the  company  to  serve  him  in  that  respect; 
and  that  is  tne  test  which  determines  whether  the  use  is 
public." 

However,  the  court  said  that  where  the  franchise  is  in  its 
nature  public,  like  the  transportation  of  freight,  and  the  in- 
dustry permitted  is  one  that  concerns  the  public,  and  all 
who  desire  to  be  served  by  the  enterprise  can  demand  serv- 
ice on  equal  terms,  the  number  who  can  take  advantage  of 
the  convenience  is  not  material.  In  Contra  Costa  C  M,  R. 
Co.  V.  Moss,  28  Cal.  823,  it  was  held  that  what  constitutes 
a  public  use  is  a  matter  resting  in  the  sound  discretion  of 
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the  legislature,  and  that  its-  will  must  prevail  unless  it  is 
guilty  of  a  manifest  abuse  of  power;  that  the  imposition  on 
a  railroad  company  by  law  of  the  duty  to  act  as  a  common 
carrier,  where  the  primary  purpose  of  the  company  in  build- 
ing its  road  is  to  develop  an  industry  in  which  the  public  is 
interested,  renders  the  use  of  the  property  of  the  railroad 
public  and  justifies  the  legislature  in  granting  it  the  right  to 
.  resort  to  sovereign  authority  so  far  as  necessary  to  acquire 
from  private  parties  the  property  necessary  to  its  enterprise. 
Chicago^  B.  cfe  N,  R.  Co.  v.  Porter^  43  Minn.  527,  involved 
every  question-  discussed  in  this  case.  The  petitioner  sought 
to  acquire  private  property  for  the  purpose  of  establishing 
and  operating  a  spur  track  to  a  single  lumber  industry. 
The  evidence  showed  that  the  track  was  to  be  a  part  of  the 
petitioner's  railway  system,  was  to  be  used  to  transport 
freight  to  and  from  the  industry  at  the  terminus  thereof, 
and  that  the  principal  if  not  the  only  freight  expected  was 
that  to  be  furnished  by  the  proprietors  of  such  industry  di- 
rectly or  indirectly;  but  that  the  road  was  to  be  open  to  all 
persons  who  might  desire  such  service  over  it.  The  right 
of  the  petitioner  to  acquire  the  land  for  its  right  of  way  was 
sustained,  the  court  saying: 

"  The  character  of  the  use,  in  the  case  of  a  railroad  or 
railroad  track,  does  not  depend  on  the  amount  of  business 
or  the  number  of  persons  who  may  have  occasion  to  use  it, 
but  on  the  right  of  the  public  to  the  benefit  of  it.  If  all  the 
people  have  a  right  to  the  use  of  it,  it  is  a  public  use  or  in- 
terest, though  the  number  who  require  its  use  may  be  small. 
There  is  nothing  to  show  that  the  proprietors  of  the  partic- 
ular industry  are  to  have  any  control  over  or  management 
of  the  track  in  question,  or  to  have  any  right  in  it  other 
than  that  of  any  person  or  corporation  having  business  es- 
tablishments along  or  near  it,  to  wit,  the  right  to  ship  and 
receive  freight  upon  it  carried  or  to  be  earned  over  plaint- 
iffs lines." 

The  cases  which  hold  to  that  doctrine  are  too  numerous 
to  warrant  making  any  attempt  to  cite  all  of  them.    The 
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following  are  but  a  small  part  thereof.  Dietrich  v.  Mur- 
doch, 42  Mo.  279;  Brawn  v.  Corey,  43  Pa.  St.  495;  B<yyd  v. 
Negley,  40  Pa.  St.  377;  WaddeU's  Appeal,  84  Pa.  St.  90; 
North  Central  C.  Co.  v.  Gearge's  Creek  C.  <b  L  Co.  37  Md. 
537;  PhiUips  v.  Watson,  63  Iowa,  28;  Zower  v.  C,  B.  <&  Q. 
R,  Co.  59  Iowa,  563;  National  Docks  R.  Co.  v.  Central  R. 
Co.  32  K  J.  Eq.  755;  Ex  parts  Bacot,  36  S.  0. 125;  Railway 
Co.  V.  Petty,  57  Ark.  359;  Bridal  Veil  L.  Co.  v.  Johnson,  30 
Oreg.  205;  Butte,  A.  &  P.  R.  Co.  v.  Montana  U.  R.  Co.  16 
MoDt.  504.  See,  also,  Lewis,  Eminent  Domain,  §  171 ;  Mills, 
Eminent  Domain,  §  14;  Eandolph,  Eminent  Domain,  §  54. 

Those  authorities  would  have  supported  a  different  con- 
clusion in  Railroad  Co.  v.  Iron  Works,  31  W.  Va.  710,  than 
that  reached  by  the  court.  That  case  really  seems  out  of 
harmony  with  the  current  of  authority,  unless  it  is  viewed 
in  the  light  of  the  conclusion  reached  by  the  court  that  the 
attempt  to  take  private  property,  though  ostensibly  for  pub- 
lic use,  was  resllly  for  the  exclusive  use  of  the  proprietors  of 
a  particular  industry;  that  is  to  say,  that  it  was  not  the 
purpose  of  the  railway  company,  in  taking  the  property,  to 
give  to  all  persons  desiring  to  be  served  by  it  equal  privi-* 
leges.  The  court  may  be  said  to  have  determined  the  ques- 
tion of  good  faith  against  the  petitioner,  and  on  that  based 
its  decision.  Here,  as  before  indicated,  that  question  was 
found  in  favor  of  the  petitioner,  and  no  good  ground  is  dis- 
covered for  disturbing  that  conclusion. 

From  the  foregoing  it  will  be  seen  that  whether  a  partic- 
ular use  of  property  may  reasonably  be  declared  public  has 
been  solved  uniformly  according  to  circumstances.  That 
the  agency  seeking  to  t«lke  the  property  by  legislative  au- 
thority is  essentially  a  quasi-public  agency,  as  a  railway 
corporation,  has  a  very  important  bearing  on  the  question, 
and  likewise  has  the  importance  of  the  particular  industry 
to  be  promoted ;  and  the  two  together  have  generally  been 
deemed  controlling.    Where  the  mining  of  coal  is  an  im- 
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portant  industry,  it  is  held  that  the  legislature  may  legiti- 
mately say  that  the  taking  of  property  for  a  railroad, 
indispensable,  or  reasonably  necessary,  to  the  successful 
operation  of  a  particular  coal  mine,  is  a  taking  of  property 
for  public  use.  Where  lumber  industries  are  important  fac- 
tors in  the  employment  and  enrichment  of  the  people,  the 
taking  of  private  property  for  a  railroad  for  the  conven- 
ience, in  the  main,  of  the  proprietors  and  patrons  of  an  in- 
dustry of  that  kind,  is  deemed  a  taking  of  private  property 
for  public  use.  Where  the  fertilization  of  arid  lands  is 
deemed  material  to  the  development  of  the  country,  it  is 
held  to  be  within  legislative  discretion  to  declare  the  taking 
of  private  property  for  irrigating  canals  a  taking  of  such 
property  for  public  use.  In  the  early  settlement  of  the 
country  the  importance  to  the  general  welfare  of  establish- 
ing and  maintaining  gristmills  was  such  that  it  was  held 
that  the  use  of  the  land  covered  by  back  water  from  the 
milldams  was  a  public  use  thereof  within  the  meaning  of 
the  constitution.  The  instances  are  very  few  where  a  grant 
of  power  to  a  recognized  public  agency,  such  as  a  railroad 
corporation,  to  exercise  the  power  of  eminent  domain  to  ac- 
quire private  property  for  its  right  of  way,  either  for  its 
main  track  or  for  its  side  tracks  or  spur  tracks  to  be  oper- 
ated as  a  part  of  its  railway  system,  the  right  to  declare 
what  shall  be  deemed  a  public  use  being  vested  primarily 
in  the  legislature,  has  been  condemned  by  the  courts.  We 
cannot  discover  any  good  reason  for  condemning  the  legis- 
lative action  in  question  in  this  case,  and  therefore  must 
affirm  the  order  appealed  from. 
By  the  Court. —  The  order  appealed  from  is  affirmed. 
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YomsTKiN  and  others,  Eespondents,  vs.  Thb  Milwauxbs  LiohTi 
Heat  &  Tbaotiok  Company,  Appellant. 

October  17-^  November  6, 1901, 

Street  railways:  Eminent  domain:  Unlawful  use  of  street:  Remedy  of 
abutting  ovoners:  Joinder  of  parties  and  of  causes  of  action, 

t  Prior  to  the  eDactment  of  ch.  465,  Laws  of  1891,  street  railway  com- 
panies had  no  right  to  condemn  land  in  the  streets  of  cities  or 
Tillages;  and  where  a  street  railway  was  constructed  without  au- 
thority in  such  a  street  the  abutting  owners  might  resort  to  the 
ordinary  actions  for  relief. 

IBl  The  abutting  owners  in  such  a  case  might  unite  in  an  action  to  re- 
strain such  use  of  the  street  and  to  abate  the  nuisance,  but  could 
not  properly  join  with  the  cause  of  action  for  such  relief  a  claim 
for  the  recovery  of  damages. 

Appeal  from  an  order  of  the  circuit  court  for  Waukesha 
county:  James  J.  Dick,  Circuit  Judge.    Reversed. 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
a  complaint  alleging,  in  effect,  that  at  the  time  of  the  com- 
mencement of  the  action  the  several  plaintiffs  were  the  own- 
ers in  fee  simple  and  in  severalty  of  the  several  lots  of  land 
therein  described,  each  lot  fronting  and  abutting  upon  Lin- 
coln avenue  in  the  city  of  Waukesha,  such  lots  having  an 
aggregate  frontage  on  both  sides  of  said  avenue  of  about 
2,000  feet,  being  between  Hart  well  avenue  and  the  eastern 
limits  of  the  city  of  Waukesha;  that  the  title  of  the  respect- 
ive plaintiffs  to  said  several  lots  extended  to  the  center  line 
of  lincoln  avenue,  subject  only  to  the  right  of  the  public  to 
travel  over  and  upon  that  avenue  and  to  use  the  same  as  and 
for  a  public  highway;  that  Lincoln  avenue  was  the  main 
highway  in  the  city,  and  was  sixty  feet  wide,  and  had  been 
dedicated  to  the  public  as  a  highway,  and  ever  since  such 
dedication  had  been  the  main  thoroughfare  running  through 
the  city;  that  the  defendant  was  a  corporation,  created  and 
organized  under  and  by  virtue  of  ch.  86,  and  sees.  1862  and 
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1863  of  oh.  87,  of  the  Revised  Statutes  of  this  state,  and  the 
laws  amendatory  thereof  and  supplemental  thereto,  Decem- 
ber 14,  1898;  that  its  business  was  and  is,  under  its  articles 
of  incorporation,  to  construct,  equip,  maintain,  and  operate 
street  railways  in  the  city  and  county  of  Milwaukee  and 
elsewhere  in  this  state,  and  to  purchase  or  otherwise  acquire, 
take,  hold,  and  operate  real  and  personal  property,  rights, 
privileges,  ordinances,  and  franchises,  and  any  other  enter- 
prise suitable  for  or  in  furtherance  of  the  business  and  pur- 
pose of  such  corporation,  as  more  fully  appears  from  a  copy 
of  the  articles  of  incorporation  thereunto  annexed  and  made 
a  part  thereof;  that  by  virtue  of  such  articles  the  defendant 
claims  to  be  authorized  and  empowered  to  build  and  oper- 
ate a  street  railway  system,  to  be  propelled  by  electric  or 
other  power,  for  the  transportation  and  carriage  of  passen- 
gers, mail,  express,  merchandise,  and  other  freight  in  the 
city  and  county  of  Milwaukee  and  elsewhere  in  this  state; 
that  in  pursuance  of  such  authority  the  defendant,  in  May, 
1898,  caused  to  be  built,  constructed,  and  equipped  an  elec- 
tric railway  from  the  city  of  Milwaukee  to  Pewaukee  Lake, 
at  a  point  about  seven  miles  northwesterly  from  the  city  of 
Waukesha;  that  such  electric  railway  line  passed  and  now 
passes  through  the  city  of  Waukesha,  and  in  so  doing  travr 
ersed  and  now  traverses  said  Lincoln  avenue  over  its  entire 
length,  of  about  one  half  a  mile,  from  the  eastern  limits  of 
the  city  of  Waukesha  to  Hartwell  avenue;  that  such  system 
and  line  of  railway  was  and  is  of  the  overhead  trolley  sys- 
tem throughout  its  entire  length,  and  for  the  operation  of 
the  same  used  a  large  copper  wire,  suspended  about  eighteen 
feet  above  the  track,  held  in  place  by  numerous  poles  twenty 
feet  high  planted  upon  each  side  of  the  track,  from  which 
were  strung  other  wires  to  connect  with  and  suspend  such 
trolley  wires;  that  such  wires  were  at  all  times  heavily 
charged  with  electricity  for  the  operation  of  cars  and  trains 
upon  said  railway;  that  prior  to  August  1, 1900,  the  defend- 
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ant  had  but  one  railway  track  on  Lincoln  avenue,  and 
that  was  located  in  the  center  of  that  avenue,  and  con- 
sisted of  heavy  T  rails  upon  wooden  ties;  that  since  that 
time  the  defendant  moved  such  track  and  constructed  an- 
other additional  track,  of  similar  materials  and  construction, 
in  Lincoln  avenue,  and  over  and  upon  its  entire  length,  in 
the  city  of  Waukesha;  that  in  such  construction  and  equip- 
ment of  said  double-track  system  over  and  upon  Lincoln 
avenue  a  great  amount  of  excavation  of  the  surface  of  that 
street  had  been  done  by  the  defendant,  and  the  same  has 
been  wholly  impassable  for  teams  or  other  vehicles  of  the 
plaintiffs  or  the  public  for  a  great  length  of  time,  and  is  still 
so  impassable;  that  ever  since  May,  1898,  the  defendant 
has  caused  said  railway  system  to  be  used  and  operated 
wholly  as  a  commercial  railway,  propelling  cars  with  pas-* 
sengers,  baggage,  and  freight  over  its  line  on  Lincoln  avenue 
every  hour;  that  said  railway  line  and  system  as  operated 
in  no  manner  lessens  or  tends  to  lessen  or  relieve  the  streets 
of  the  city  of  Waukesha  from  travel;  that  said  railway  has 
been  so  operated  wholly  without  the  permission  or  consent 
of  the  plaintiffs  or  any  of  them,  and  against  their  wishes  and 
protests,  and  without  any  compensation  whatever  to  the 
plaintiffs  therefor,  and  without  any  right  or  authority  of  law; 
that  said  railway  so  operated  destroys  the  use  of  Lincoln 
avenue  as  a  public  highway,  and  prevented  and  still  prevents 
the  plaintiffs  from  having  access  to  and  egress  from  their 
premises,  and  seriously  interferes  with  and  impairs  the  use 
and  enjoyment  by  the  plaintiffs  of  their  premises  and  homes 
and  business,  and  has  and  will  greatly  injure  and  depreciate 
the  value  of  the  property  of  each  of  them;  that  by  reason 
of  the  premises  the  plaintiffs  and  each  of  them  is  made  to 
suffer  continuously  irreparable  injury,  and  that  they  have 
no  adequate  remedy  at  law. 

"  And  the  plaintiffs  further  allege,  that,  by  reason  and  be- 
cause of  the  wrongful  and  unlawful  location,  construction. 
Vol.  112—2 
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and  operation  of  said  railway  upon  their  said  premises, 
within  said  Lincoln  avenue,  said  plaintiffs  have  already  suf- 
fered and  sustained  damages  in  the  sum  of  live  thousand 
dollars.  And  the  plaintiffs  further  allege  that  the  afore- 
said unlawful  and  wrongful  location,  construction,  and  opera- 
tion of  said  railway  over  and  upon  their  said  premises,  within 
said  Lincoln  avenue,  as  aforesaid,  and  the  maintenance  of 
the  same  therein,  is  a  nuisance  to  said  plaintiffs  and  to  each 
of  them."  s 

The  complaint  prays  the  judgment  of  the  court  that  the 
plaintiffs  have  and  recover  of  and  from  the  defendant  the 
said  sum  of  $5,000  damages,  which  they  have  already  suf- 
fered and  sustained;  that  said  railway  tracks,  ties,  poles, 
wires,  and  other  erections  of  the  defendant  within  the  lim- 
its of  Lincoln  avenue  and  upon  the  lands  and  premises  of 
the  plaintiffs,  constituting  the  nuisance  complained  of,  be 
abated  and  removed  from  said  street,  and  from  the  several 
lots,  pieces,  and  parcels  of  land  of  the  plaintiffs,  lying 
and  being  within  the  limits  of  said  highway;  that  the  de- 
fendant, its  officers,  agents,  and  employees,  and  successors, 
assigns,  and  lessees,  be  perpetually  enjoined  and  restrained 
from  further  erecting  any  obstructions  upon,  or  in  any  man- 
ner interfering  with,  the  lands  and  premises  of  the  plaint- 
iffs, or  any  of  them ;  and  for  costs. 

For  the  appellant  there  was  a  brief  by  Rycm  <&  Merton^ 
and  oral  argument  by  T.  jE!  Ryan. 

For  the  respondents  there  was  a  brief  by  TvUar  &  Lock- 
ney  and  Clasen  db  WdUh^  and  oral  argument  by  2).  S.  Tullar. 

Cassodat,  C.  J.  The  defendant  contends  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  This  is  put  upon  the  ground  that  such  commercial 
railway,  with  a  single  track,  had  been  constructed  and  oper- 
ated by  the  defendant  for  two  years  prior  to  the  commence- 
men  t  of  this  action,  with  the  knowledge  and  acquiescence 
of  the  plaintiffs,  and  hence  with  their  tacit  consent,  and 
therefore  that  the  plaintiffs  could  not  object  to  such  proposed 
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construction  of  such  double  track,  but  were  severally  rele- 
gated to  their  remedy  by  condemnation  proceedings  under 
sec.  1852  of  ch.  87  of  the  Statutes  of  1898.  In  support  of 
such  contention,  counsel  cite  numerous  adjudications  of  this 
court,  following  Buchner  v.  C,  M.  (&  N.  W.  R.  Go.  56  Wis. 
403,  and  60  Wis.  264,  so  holding  in  the  case  of  ordinary 
steam  railways.  The  difficulty  with  such  contention  is  that 
this  defendant  was  incorporated  and  organized  under  ch.  86, 
and  sees.  1862,  1862(»,  1863, 1864,  and  1864a,  Stats.  1898,  re- 
lating specially  to  street  railways.  Sec.  1863a  did  provide 
for  condemnation  by  such  "street  or  electric  railroad  cor- 
porations,'^ but  expressly  "  provided  that  nothing'herein  shall 
apply  to  any  street,  alley,  viaduct,  park,  or  boulevard  in  any 
city  or  village."  That  provision  was  taken  from  ch.  175, 
Laws  of  1897,  instead  of  ch.  251,  as  indicated  in  the  Stat- 
utes of  1898.  May  2,  1899,  sec.  1863a  \<ras  amended  by 
striking  out  the  second  sentence  therein,  and  inserting  in 
lieu  thereof,  among  other  things,  the  following:  "All  the 
provisions  of  subd.  6,  sec.  1828,  of  these  statutes,  relative  to 
railroad  crossings,  shall  apply  to  street  and  electric  rail- 
ways,"—  but  continuing  therein  the  proviso  copied  above 
from  sec.  1863a.  Ch.  306,  Laws  of  1899.  Such  were  the 
statutes  relating  to  the  subject  of  condemnation  proceedings 
by  street  railway  companies  when  this  action  was  com- 
menced, July  26, 1900.  On  the  24th  day  of  last  May,  sec. 
1863a  was  further  amended,  among  other  things,  by  declar- 
ing that  "  all  the  provisions  of  these  statutes  relating  to  the 
exercise  of  eminent  dodiain  by  railroad  companies  shall  apply 
to  street  and  electric  railroad  corporations,"  and  adding 
certain  provisos.  Qh.  465,  Laws  of  1901.  Counsel  contend 
that  the  defendant  corporation  did  have  the  right  to  con- 
demn the  lands  of  the  respective  plaintiffs  in  Lincoln  avenue 
at  the  time  this  action  was  commenced,  and  that,  having 
failed  to  do  so,  the  respective  plaintiffs  had  the  same  right, 
^nd  hence  were  limited  to  such  remedy.    In  support  of  such 
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contention,  counsel  seem  to  rely  upon  the  ruling  of  this  court 
in  a  case  decided  in  April,  1897.  Chicago  <Ss  N,  W.  B.  Co. 
V.  Mihoaukeej  R.  dk  K.  E.  li.  Co.  95  Wis.  561,  571.  And  yet 
in  that  case,  after  mentioning  the  general  nature  and  pur- 
pose of  the  defendant  corporation,  the  opinion  of  the  court 
continues: 

"  But  with  no  provision  for  condemning  lands  or  acquir- 
ing the  right  of  way,  nor  for  joining  and  uniting  with  other 
railways  in  forming  crossings,  intersections,  and  connections,, 
nor  in  adjusting  differences  in  case  of  disagreement,  as  re- 
quired by  statute  in  the  case  of  steam  railways." 

This  is  made  more  plain  by  more  recent  cases  in  this  court* 
Zehren  v.  Mihoa/ukee  K  JR.  ds  L.  Co.  99  Wis.  88,  89,  98,  99; 
Krueger  v.  Wis.  T.  Co.  106  Wis.  103, 104;  Linden  L.  Co.  v. 
Milwcm^eeE.  E.  <&  L.  Co.  107  Wis.  511, 512.  The  result  ia 
that  the  defendant  entered  upon  Lincoln  avenue  and  laMita 
single  track,  and  then  started  to  lay  its  double  track,  making 
excavations,  obstructing  the  street,  and  interfering  with  the 
rights  of  the  respective  plaintiffs  in  passing  to  and  from  their 
homes  and  places  of  business,  as  stated,  without  any  au- 
thority of  law  for  such  invasion  of  such  private  rights.  Thero 
can  be  no  question  but  that,  in  the  absence  of  any  statute 
for  condemnation,  the  abutting  owners  in  such  a  case  may 
resort  to  the  ordinary  actions  at  law  or  in  equity.  Davis  v. 
L.  C.  ds  M.  R.  Co.  12  Wis.  16;  Ford  v.  C.  dk  N.  W.  R.  Co. 
14  Wis.  609;  Powers  v.  Beara^  12  Wis.  218;  Shepa/rdson  v. 
M.  cfe  B.  R.  Co.  6  Wis.  605. 

The  principal  object  of  this  action  is  to  abate  such  nui- 
sance, common  to  all  the  plaintiffs,  and  to  restrain  the  de- 
fendant from  further  erecting  any  such  obstructions  upon, 
or  in  any  manner  interfering  with,  the  lands  of  the  plaint- 
iffs, or  any  of  them.  It  is  well  settled  in  this  state  that,. 
"  where  the  erection  of  a  nuisance  will  cause  private  and 
special  damage  to  each  of  several  persons,  they  have  a  com- 
mon right  to  prevent  its  erection,  and  may  join  as  complain- 
ants in  a  bill  for  that  purpose,  or  to  abate  it  after  it  is. 
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erected."  Bamea  v.  Racine^  4  Wis.  454;  PeUibone  v,  Hamr 
itom,  40  Wis.  415,  416;  Eaukauna  W.  P.  Co.  v.  Oreen  Bay 
di  M.  a  Co.  75  Wis.  385,  392;  Grand  Rapids  W.  P.  Co.  v. 
Bensleyj  75  Wis.  399,  402,  403;  Linden  L.  Co.  v.  Milwaukee 
KE.K&L.  Co.  107  Wis.  507,  508.  To  the'  same  effect  are 
decisions  in  other  states.  Beid  v.  Qifford^  1  Hopk.  Ch.  416; 
Murray  v.  Hay^  1  Barb.  Gh.  59;  Blunt  v.  Hay^  4  Sandf.  Ch. 
362;  Brady  v.  Weeks,  3  Barb.  157;  Strolel  v.  Kerr  8.  Co.  164 
N.  T.  323;  Rowboiham  v.  Jones,  47  K  J.  Eq.  337.  Thus,  in 
the  last  case  cited,  it  is  held  that  '^  a  nuisance  is  common  to 
several  complainants  when  it  affects  all  of  them,  not  pre- 
cisely at  the  same  instant  and  in  the  same  degree,  but  at 
the  same  period  of  time  and  in  a  similar  way,  so  that  the 
same  relief  may  be  had  in  the  suit,  whether  there  be  one, 
two,  or  a  dozen  plaintiffs."  Had  the  defendant  turned  a 
stream  of  water  upon  Lincoln  avenue,  so  as  to  flow  along  the 
same  and  over  the  lands  of  the  respective  plaintiffs  as 
abutting  owners  thereon,  there  would  be  no  question  about 
the  right  of  the  plaintiffs  to  join  in  an  action  to  restrain 
such  use  of  the  street  and  to  abate  such  nuisance.  The  con- 
struction of  the  railway  in  the  manner  described  is  equally 
unlawful.  In  the  Telephone  Case  this  court  recently  held 
that  ^'  the  erection  and  maintenance  of  a  telephone  pole  in 
the  street  in  front  of  the  show  window  of  a  store  building, 
interfering  with  the  proper  use  and  enjoyment  of  the  prop- 
erty, is  a  continuing  trespass  upon  the  land,  and  a  nuisance, 
which  a  court  of  equity  will  abate."  Erueger  v.  Wis.  T.  Co. 
106  Wis.  97.  We  must  hold  that  the  plaintiffs  have  a  com- 
mon right  of  action,  and  that  the  complaint  states  facts 
sufScient  to  constitute  a  good  cause  of  action  for  such  in- 
junction and  to  abate  such  nuisance. 

The  other  ground  of  demurrer  is  that  several  causes  of 
action  have  been  improperly  united.  As  indicated,  the  re- 
spective plaintiffs  own  twenty-nine  different  lots  in  severalty, 
abutting  on  Lincoln  avenue.    One  has  a  frontage  of  only 
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thirty-eight  fe6t  and  four  inches,  and  another  of  one  hundred 
and  fifty-seven  feet  and  four  inches,  and  the  others  ranging 
between.  The  complaint  alleges  that  the  plaintiffs  have  al- 
ready sustained  damages  in  the  sum  of  $5,000,  and  demands 
judgment  in  favor  of  the  plaintiffs  for  that  amount  for  past 
damages.  Obviously  the  amount  of  damage  to  the  respect- 
ive lots  must  differ  more  or  less,  depending  upon  the  amount 
of  frontage,  the  location,  surface,  and  nature  of  the  ground, 
etc.  To  ascertain  such  damages  with  any  degree  of  certainty 
would  necessarily  require  a  separate  trial  as  to  several,  if 
not  all,  of  the  lots  in  question.  In  one  of  the  cases  in  this 
court,  brought  by  several  plaintiffs  to  restrain  the  diversion 
of  water,  cited  above,  it  was  contended  that  several  causes 
of  action  were  improperly  united.  Grand  Rapids  IF.  P. 
Co,  V,  Benaleyy  75  Wis.  401,  402.  Mr.  Justice  Tatlok,  speak- 
ing  for  the  court  in  that  case,  said : 

"  It  is  clear  there  would  be  a  misjoinder  of  causes  of  ac- 
tion if  the  plaintiffs  souffht  any  relief  for  the  mere  injury  to 
the  soil  and  freehold  of  the  plaintiff  the  Grand  Rapids  Water 
Power  Company.  No  such  relief  is,  however,  sought  by  the 
plaintiffs  or  prayed  for  by  them  in  the  complaint.  .  .  . 
The  only  relief  prayed  for  is  a  perpetual  injunction  restrain- 
ing the  defendant  from  diverting  the  water  of  said  river 
from  its  accustomed  flow  to  the  plaintiffs'  mills  and  water 
powers.  No  damages  are  claimed  for  the  injury  done  to  the 
soil  and  freehold  of  the  Grand  Rapids  Water  Power  Com- 
pany. There  is,  therefore,  no  improper  joinder  of  causes  of 
action." 

It  is  stated  by  a  distinguished  author  on  such  subjects  that 
"  where  several  persons  are  injured  by  a  common  nuisance^ 
although  varyingin  degree,  but  having  a  common  effect,  they 
may  join  in  a  bill  for  an  injunction,  hut  there  can  be  no  re- 
covery of  danuiges,^^  2  Wood,  Nuisances  (8d  ed.),  1160,  §  791. 
As  the  result  of  an  able  opinion  by  Chancellor  Walwobth 
in  one  of  the  cases  cited  and  followed  by  Chief  Justice 
Whiton  in  Barnes  v.  Ra^ine^  4  Wis.  454,  it  was  held  that 
"  there  is  no  inflexible  rule  as  to  joinder  of  parties  in  the 
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court  of  chancery.  Yet,  as  a  general  principle,  several  com- 
plainants, having  distinct  and  independent  claims  to  relief 
against  a  defendant,  cannot  join  in  a  suit  for  the  separate 
relief  of  each.  Nor  can  a  single  complainant,  having  dis- 
tinct and  independent  claims  to  relief  against  two  or  more 
defendants  severally,  join  them  in  the  same  bill.  But  there 
are  many  exceptions  to  this  rule,  and  the  court  exercises  a 
sound  discretion  in  determining  whether  there  is  a  misjoin- 
der of  parties  under  the  particular  circumstances  of  each 
case.'*  Murray  v.  Hay^  1  Barb.  Ch.  59.  In  that  case  past 
damages  to  the  respective  complainants  by  reason  of  the 
alleged  nnisance  were  prayed,  and  objection  to  the  bill  was 
made  on  that  ground  and  sustained.  The  court  refused  to 
allow  the  bill  to  be  amended  by  striking  out  the  name  of 
one  of  the  complainants,  but  allowed  it  to  be.  amended  by 
striking  out  the  claim  for  such  damages.  Page  65.  The  same 
rule  has  been  sanctioned  in  more  recent  cases  in  that  state. 
Brady  v.  Weeksj  3  Barb.  157,  160 ;  Lynch  v.  Metropolitan  E. 
R.  Co.  129  N.  Y.  286.  The  same  rule  is  sanctioned  in  a 
loDg  line  of  cases  in  New  Jersey,  in  the  first  of  which  it 
was  held  that  ^'  the  court  will  not  permit  several  plaintiffs 
to  demand  by  one  bill  several  matters  perfectly  distinct 
and  unconnected  against  one  defendant,  nor  one  plaintiff  to 
demand  several  matters  of  distinct  natures  against  several 
defendants.''  Ma/rseUs  v.  Morris  C.  <&B.  Go.l  N.  J.  Eq.  31 ; 
Davidson  v.  Ishamj  9  N.  J.  Eq.  186;  Hinchman  v.  Paterson 
H.  R.  Co.  17  K  J.  Eq.  75;  Morris  db  E.  R.  Co.  v.  Prudden, 
20  N.  J.  Eq.  530;  Dema/reat  v.  Eardham,  34  N.  J.  Eq.  469; 
Rowhotham  v.  Jones^  47  N.  J.  Eq.  887.  Several  of  these 
cases  are  street  railway  cases.  We  must  hold  that  the  sec- 
ond ground  of  demurrer  was  improperly  overruled. 

By  the  Court, —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  overrule  the 
first  ground  of  demurrer  and  sustain  the  second  ground  of 
demurrer,  and  for  further  proceedings  according  to  law. 
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Beoesb,  Respondent,  vs.  Beoeeb  and  another,  Appellants. 

October  17  —  November  5, 190t 

Oamishment:  Money  in  escrow. 

Money  deposited  in  a  bank  to  be  paid  to  the  principal  defendant  upon 
delivery  by  him  of  an  approved  deed  is  not  subject  to  garnishment 
prior  to  delivery  of  the  deed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ozaukee 
county:  James  J.  Dick,  Circuit  Judge.    Reversed. 

Garnishee  action  to  charge  the  Port  Washington  State 
Bank  as  debtor  of  Michad  Becker ^  the  defendant  in  the  prin- 
cipal action.  The  garnishee  answered  that  the  garnishee 
summons  was  served  January  26,  1900;  that  it  then  had 
$265  for  payment  to  Michad  Becker^  the  principal  defend- 
ant, upon  his  forwarding  to  the  bank,  for  the  depositor  of 
the  money,  a  deed  of  certain  real  estate;  that  January  29, 
1900,  the  deed  was  received  and  the  money  became  payable; 
that  the  money  was  still  in  possession  of  the  bank,  bat  was 
claimed  by  A.  B,  Mawanij  through  whom  the  deed  was  re- 
ceived. The  principal  defendant  answered  that,  prior  to 
the  deposit  of  the  money  in  the  bank,  Andrew  J.  Becker 
was  indebted  to  him  in  the  sum  of  $265 ;  that  said  Andrew 
J.  Becker  deposited  said  sum  with  the  garnishee  for  pay- 
ment to  said  principal  defendant  or  his  assigns  upon  his  de- 
positing with  such  garnishee,  for  the  depositor,  a  quitclaim 
deed  of  certain  real  estate,  the  money  to  remain  the  prop- 
erty of  said  depositor  till  the  receipt  of  the  deed  and  its  ac- 
ceptance by  him;  that  on  January  29, 1900,  three  days  after 
the  service  of  the  garnishee  summons^on  the  bank,  the  deed 
was  received  by  it  with  instructions  to  pay  the  money  to 
A,  B.  Maxamj  to  whom  it  was  assigned  January  24,  1900; 
that  at  the  time  of  the  commencement  of  the  garnishee  ac- 
tion the  garnishee  was  not  indebted  to  defendant  in  any 
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manner  whatever.  Maasam  was  interpleaded  as  a  defend* 
ant,  and  answered  substantially  the  same  as  the  principal 
defendant  as  regards  his  ownership  of  the  money. 

The  following  facts  were  agreed  upon  between  the  par- 
ties as  to  the  issues  thus  formed :  November  1, 1899,  Michael 
Becker  gave  to  Maxa/m  his  interest-bearing  promissory  note 
for  $350,  due  and  payable  January  1,  1900,  which  note  had 
not  been  paid  up  to  the  time  of  the  trial  otherwise  than  as  dis- 
closed by  what  follows,  December  1, 1899,  Michad  Becker 
paid  $50  on  the  note.  January  24,  1900,  Michad  Becker 
was  informed  by  the  garnishee  defendant  that  $264  had 
been  deposited  with  it  by  Andrew  J.  Becker  for  Michad 
Becker  upon  his  delivering  to  it  a  quitclaim  deed  of  certain 
lands  and  the  approval  of  the  deed  by  the  former.  Jan- 
uary 26th  thereafter,  ai^d  before  the  service  of  the  garnishee 
summons  upon  the  bank,  Michad  Becker  executed  the  deed 
and  gave  the  same  to  A.  B.  Maxam^  pursuant  to  an  oral 
agreement  made  between  them  January  24, 1900,  to  the  ef- 
fect that  the  said  $264  should  be  paid  by  the  garnishee  to 
Maxam^  and  be  applied  by  him  on  the  aforesaid  note.  Upon 
receipt  of  the  deed  Maxam  credited  the  $264  upon  said 
note,  and  thereafter  sent  the  deed  by  mail  to  the  garnishee. 
The  deed  was  received  by  the  garnishee  January  29th  there- 
after. It  was  sent  and  received  as  stated,  with  instructions 
that  the  money  held  by  the  bank  should  be  paid  to  Maxam. 

Upon  such  facts  the  court  found  that  the  money  was  sub- 
ject to  the  garnishee  proceedings,  and  judgment  was  ren- 
dered accordingly.  The  principal  and  interpleaded  defend- 
ants appealed. 

John  H.  Pdul^  for  the  appellants. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  H.  B.  Schwin. 

Mabshall,  J.  As  we  understand  the  record,  the  facts  are 
not  in  controversy.  The  parties  agreed,  and  the  court  found, 
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in  effect,  that  the  money  deposited  by  A.  J.  Becker  with 
the  bank  was  to  remain  his  property  till  the  bank  received 
and  be  approved  of  the  deed,  and  that  it  was  to  go  ta 
Michad  Becker  or  his  assignee  contingent  upon  the  happen- 
ing of  snch  circumstances.  That  is  to  say,  putting  the  mat- 
ter in  the  best  light  for  respondent,  the  right  of  Michael 
Becker  to  demand  or  dispose  of  the  money  in  any  way  w^, 
at  the  time  the  garnishee  summons  was  served  upon  the- 
bank,  contingent  upon  the  reception  of  the  deed  by  it,  a& 
agent  for  A.  J.  Becker,  and  his  approval  thereof.  This 
court  has  many  times  held  that,  in  such  circumstances,  there 
is  no  liability  of  the  debtor  or  possessor  of  the  property  which 
can  be  reached  by  garnishee  proceedings.  The  language  of 
the  syllabus  in  Edwards  v.  Roepke^  74  Wis.  571,  very  clearly 
states  the  law :  ''A  garnishee  is  not  liable  as  such  for  prop- 
erty in  his  possession  unless  the  right  of  the  principal  de- 
fendant thereto  is  absolute  at  the  time  of  the  service  of  the 
garnishee  process;  nor  for  the  amount  of  a  debt,  if  its  be- 
coming due  depends  upon  a  contingency."  That  had  been 
declared  time  and  again  prior  to  such  decision,  and  has  been 
repeated  many  times  since.  In  Bardon  v.  McCaU^  108  Wis. 
181,  the  court  said,  in  effect,  speaking  by  Mr.  Justice  Dodge^ 
that  unless  the  circumstances  are  such  that  the  garnishee 
defendant  was  liable  absolutely  to  the  principal  defendant 
at  the  time  of  the  service  on  the  former  of  the  garnishee  ' 
summons,  so  that  the  latter  could  then  have  maintained  an 
action  against  the  former  to  enforce  such  liability  except  a& 
the  right  might  be  delayed  by  mere  time, —  something  cer- 
tain to  take  place, —  the  garnishee  cannot  be  held  liable  ta 
respond  for  the  benefit  of  the  defendant's  creditor,  for 
such  creditor  cannot  acquire  any  better  right  under  the  rem- 
edy by  garnishment  than  the  principal  defendant  could  by 
action  against  the  plaintiff. 

The  decision  of  the  circuit  court  was  wrong.     There  does, 
not  seem  to  be  any  controversy  but  that,  if  the  money  held 
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by  the  bank  was  not  snbjeot  to  garnishment  in  favor  of  re* 
spondent,  it  should  go  to  appellant  Maxam.  The  judgment 
of  the  circuit  court  must  be  reversed,  and  the  cahse  re- 
manded with  directions  to  render  judgment  in  favor  of  the 
principal  and  interpleaded  defendants  for  costs,  and  in 
favor  of  the  interpleaded  defendant  requiring  the  money  in 
controversy  to  be  paid  to  him. 
By  the  Court. — So  ordered. 


Bbahsim,  Appellant,  vs.  Evison,  Eespondent. 

October  17  ^November  5, 1901, 

Contracts:  Statute  of  frauds;  Part  performance:  Recovery  quantum 

meruit. 

An  oral  contract  to  work  for  one  year  oommencing  at  a  future  time 
is  void  under  sec  2307,  Stata  1898;  and  part  performance  does  not 
validate  it  so  as  to  defeat  a  recovery  quantum  meruit,  on  the 
ground  that  the  contract  was  entire  and  that  plaintiff  quit  work, 
without  valid  excuse,  before  the  end  of  the  year. 

Appeal  from  a  judgment  of  the  county  court  of  Dodge 
county:  J.  A.  Barney,  Judge.     Heversed. 

The  piaintiflf  brought  this  action  to  recover  for  the  serv- 
ices of  his  minor  son,  claiming  in  his  complaint  $115.75  for 
seven  months  and  twenty-two  days'  work,  from  December 
1, 1898,  to  July  22,  18S9,  reasonably  worth  $10  per  month 
for  winter  months  and  $20  for  summer  months.  The  an- 
swer alleged  a  contract  with  the  son  to  work  for  defendant 
one  year  for  the  sum  of  $200,  made  with  the  knowledge  and 
consent  of  plaintiff.  It  also  alleged  a  working  from  De- 
cember 2,  1898,  to  July  22, 1899,  \^hen  the  son  quit  without 
any  excuse;  the  payment  during  the  progress  of  the  work 
to  the  son  of  $57.70;  and  claimed  damages  for  the  breach  of 


Digitized  by  VjOOQIC 


28  SUPREME  COURT  OF  WISCONSIN.       [Nov. 


Draheim  v.  Evison,  113  Wis.  27. 


the  contract.  On  the  trial  the  plaintiflf  gave  evidence  tending 
to  support  his  cause  of  action,  the  nature  of  which  will  more 
fully  appear  in  the  opinion,  at  the  close  of  which  the  court 
directed  a  verdict  for  defendant.  A  judgment  dismissing 
the  complaint  and  for  costs  was  duly  entered,  from  which 
plaintiff  takes  this  appeal. 

For  the  appellant  there  was  a  brief  by  Malone  <&  MiUer^ 
and  oral  argument  by  J.  E.  Malone, 

For  the  respondent  there  was  a  brief  by  Daviaoth  dk  Davi- 
^ouj  and  oml  argument  by  C.  JU.  Davison. 

Bardekn,  J.  The  motion  to  direct  a  verdict  for  defend- 
ant was  improperly  granted.  The  evidence  shows  that 
plaintiff's  son  was  a  minor  and  had  never  been  emancipated; 
that  on  the  first  Monday  in  November,  1898,  he  made  a 
verbal  contract  with  defendant  to  work  for  him  for  one 
year  for  the  sum  of  $200,  to  commence  on  the  1st  day  of 
December  following;  that  he  worked  seven  months  and 
twenty-two  days,  and  then  quit  without  any  valid  excuse; 
that  such  services  were  reasonably  worth  $10  per  month 
for  the  winter  months  and  $20  per  month  for  the  summer 
months ;  that  he  had  been  paid  $57.70  by  defendant  during 
the  progress  of  the  work.  The  defendant  insists  that  the 
plaintiff  acquiesced  in  the  contract,  that  the  contract  was 
entire,  and  that  no  recovery  could  be  had  without  showing 
full  performance.  This  is  evidently  the  view  taken  of  it  by 
the  court.  This  assumes  the  contract  was  a  valid  one.  Sec. 
2307,  Stats.  1898,  makes  void  every  agreement  that,  by  its 
terms,  is  not  to  be  performed  within  one  year  from  the 
making  thereof,  unless  some  note  or  memorandum  thereof, 
expressing  the  consideration,  be  in  writing,  and  subscribed 
by  the  party  charged  therewith.  The  contract  in  question 
did  not  meet  any  of  these  requirements.  By  its  terms  it 
was  not  to  be  performed  within  one  year.  It  was  void 
under  the  statute,  not  having  been  reduced  to  writing.   The 
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parties  stood  in  the  same  relation  to  each  other  as  though 
no  express  contract  existed  between  them.  A  part  perform- 
ance did  not  relieve  the  difficulty.  It  furnished  no  ground 
for  a  cause  of  action  in  favor  of  plaintiff,  the  father,  and  nO' 
basis  for  a  defense  in  favor  of  defendant.  "  In  such  case  the^ 
parties  must  stand  as  though  no  express  contract  was  made, 
and  the  plaintiff  may  recover  upon  a  quantum  meruit  for 
the  work  done  upon  an  implied  promise  of  the  defendants 
to  pay  what  the  services  are  reasonably  worth."  Salb  v. 
CampbM,  65  Wis.  405;  Koch  v.  WiUiamSy  82  Wis.  186;, 
Cohen  V.  Stetny  61  Wis.  508.  The  amount  of  the  recovery, 
in  view  of  part  payment  having  been  made,  must  depend 
upon  the  circumstances  developed  upon  another  trial.  Upon 
that  question  we  express  no  opinion. 

By  the  Court. —  The  judgment  is  reversed,  and  the  cause- 
is  remanded  for  a  new  triaL 


Sabgent,  Eespondent,  vs.  Centbal  AooroENT    Insueanob 
Company  of  Pittsbubg,  Pennsylvania,  Appellant. 

October  17  —  November  6, 1901. 

Accident  insurance:  Unnecessary  exposure  to  danger:  Appeal:  Find^ 

ings, 

"L  In  the  absence  of  circumstances  of  excitement,  haste,  or  other  peril 
so  imminent  and  engrossing  as  to  force  his  attention  away  from 
the  danger  incurred  by  his  conduct,  one  who  places  his  wrist  in 
front  of  the  muzzle  of  his  gun,  loaded  and  cocked,  as  he  reaches 
•  for  it  to  draw  it  towards  him  through  a  fence,  unnecessarily  ex- 
I>oses  himself  to  danger,  within  the  meaning  of  an  accident  policy 
excluding  from  the  risk  disability  ''resulting  wholly  or  partly, 
directly  or  indirectly,  from  .  •  •  unnecessary  exposure  to  dan- 
ger." 

2l  a  finding  of  the  trial  court  which  is  conclusively  negatived  by  all 
the  testimony  and  the  only  reasonable  inference  therefrom  will  be- 
set aside  on  appeal  and  a  contrary  finding  substituted  therefor. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.     Reoers^. 

Action  upon  a  policy  of  accident  insurance,  excluding 
from  the  risk  "  death,  (or)  loss  of  limb  or  sight,  (or)  disabil- 
ity resulting  wholly  or  partly,  directly  or  indirectly, 
from  .  •  *  unnecessary  exposure  to  danger."  Plaintiflf 
was  wounded  in  the  right  wrist  by  the  accidental  discharge 
of  his  own  gun  under  circumstances  detailed  in  the  opinion, 
whereby  amputation  of  the  right  hand  was  rendered  neces- 
sary. The  action  was  tried  to  the  court  without  a  jury, 
and  findings  filed  to  the  eflfect,  among  others,  that  the  injury 
did  not  result,  wholly  or  partly,  directly  or  indirectly,  from 
unnecessary  exposure  to  danger,  to  which  exception  was 
duly  taken.  Judgment  went  for  the  plaintiff  for  $2,500, 
with  interest  and  costs,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Swett  <&  JEcke^  and 
oral  argument  by  0.  H,  Ecke.  They  argued,  among  other 
things,  that  under  the  terms  of  this  policy  there  could  be  no 
recovery  unless  the  insured  was  in  the  exercise  of  ordinary 
care,  within  the  general  principles  of  the  law  of  negligence, 
at  the  time  the  accident  occurred.  Shevlin  v.  Am,  M,  A. 
Ab80.  94  Wis.  180,  185;  Cornish  v.  Accident  Ins.  Co.  23 
Q.  B.  Div.  453;  ZoveU  v.  Accident  Ins,  Co,  3  Ins.  L.  J.  877; 
Sawtdle  v.  Railway  P.  A.  Co,  16  Blatchf.  216;  Smith  v. 
Preferred  M,  A,  Asso,  104  Mich.  634;  TutUe  v.  Travellers' 
Ins.  Co.  134  Mass.  175,  45  Am.  Eep.  316;  Metropolitan  A. 
Asso.  V,  Taylor^  71  111.  App.  132;  Collins  v.  Fidelity  <&  C. 
Co.  63  Mo.  App.  253. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  C.  E,  HooTcer. 

Dodge,  J.  The  circumstances  of  plaintiff's  injury  are  es- 
tablished wholly  by  his  own  testimony  and  statements.  He 
was  hunting,  with  two  companions,  who  were  on  the  other 
side  of  a  fence  and  not  in  sight  of  him.    Desiring  to  join 
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theiiL,  he  leaned  his  gun  against  the  fence,  and  climbed 
over.  His  testimony  in  chief  as  to  the  accident  was  in  the 
following  words:  "I  went  to  get  over  the  fence,  and  put 
my  gnn  up  by  the  fence,  and  after  I  got  over  the  fence  the 
accident  happened.  How  it  occurred,  I  don't  know.  I 
most  have  reached  for  the  gun.  .  .  .  My  right  hand 
was  shot  off  at  the  wrist."  On  cross-examination  he  said, 
*'  I  had  no  idea  how  I  got  hold  of  the  gun,  or  how  it  hap- 
pened at  all."  In  his  notice  and  proofs  of  loss  he  makes 
the  statement,  "  I  had  just  climbed  over  a  fence,  and  in 
reaching  for  my  gun  it  accidentally  discharged,  the  shot 
entering  my  right  wrist,"  requiring  the  amputation  of  the 
right  hand.  It  appeared  without  contradiction  that  the  gun 
was  at  full  cock  before  its  discharge. 

The  force  and  effect  of  the  clause  in  the  policy  excepting 
the  defendant  from  liability  for  injuries  due  to  unnecessary 
exposure  to  danger  has  received  authoritative  construction 
in  this  court  in  Shevlm  v.  Am,  M,  A.  A%%o,  94  Wis.  180, 
where  it  is  held  to  be  satisfied  by  the  same  acts  that  would 
constitute  contributory  negligence,  and  a  distinction  is 
drawn  between  the  expression  present  in  this  policy  and  the 
expression  a  "  voluntary  or  wilful,  exposure  to  unnecessary 
danger,"  the  latter  being  construed  to  describe  gross  negli- 
gence, in  the  sense  of  a  conscious  exposure  to  a  known  peril. 
Applying  the  law  of  this  case  to  the  facts  disclosed  by  the 
plaintiff's  own  uncontradicted  and  unqualified  description 
of  the  event,  there  is  no  room  for  difference  of  opinion  as  to 
what  transpired,  nor  for  different  inferences  therefrom  as 
to  the  existence  of  that  negligence  which  constitutes  an 
unnecessary  exposure  to  danger.  From  the  accident  itself 
there  can,  of  course,  be  no  doubt  that  plaintiff  placed  his 
wrist  in  front  of  toe  muzzle  of  his  gun,  loaded  and  cocked, 
as  he  reached  for  it  to  draw  it  'towards  him  through  the 
fence.  This  Vas,  of  course,  unnecessary.  It  is  always  pos- 
sible, if  one  must  draw  a  loaded  gun  through  a  fence,  to  re- 
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frain  from  placing  any  portion  of  his  person  in  front  of  the 
muzzle.  Such  exposure  is  of  itself  negligence  of  the  most 
obviously  inexcusable  kind ;  not  the  conduct  which  the  uni- 
form experience  of  mankind  teaches  may  be  expected  from 
the  man  of  ordinary  prudence.  Whether,  indeed,  there 
might  be  circumstances  of  excitement,  haste,  or  other  peril 
so  imminent  and  engrossing  as  to  force  one's  attention  away 
from  the  danger  incurred  by  conduct  like  the  plaintiff's  is  a 
question  analogous  to  that  discussed  in  some  of  the  railroad 
crossing  cases  {Guld  v.  Whitcomh^  109  Wis.  69,  74),  but  one 
which  need  not  be  considered  here,  as  none  of  such  circum- 
stances are  suggested  to  have  been  present.  The  finding 
of  the  circuit  court  that  plaintiff's  injury  did  not  result  from 
unnecessary  exposure  to  danger  is  not  only  antagonized  by 
the  great  preponderance  of  the  testimony;  it  is  conclusively 
negatived  by  all  the  testimony  and  the  only  reasonable  in- 
ference therefrom.  It  must,  therefore,  be  set  aside,  and  a 
contrary  finding  on  that  subject  substituted  for  it. 

Other  questions  passed  upon  by  the  court  below  and 
argued  before  us  are  by  the  foregoing  conclusion  rendered 
wholly  immaterial.  Judgment  for  the  defendant  neces- 
sarily results  from  the  foregoing  change  in  the  findings. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
with  directions  to  render  judgment  for  the  defendant. 


Oasby,  Bespondent,  vs.  Castle  and  another.  Appellants. 

October  17— November  5, 190L 

Title  to  land:  Executed  oral  contract 

In  an  action  of  ejectmeot  the  evidence  (stated  in  the  opinion)  is  held 
insufficient  to  sustain  defendant's  contention  that  he  acquired  title 
to  the  land  in  controversy  under  an  executed  oral  contract  with 
plaintiff  to  exchange  other  lands  therefor. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  Jambs  J.  Diok,  Circuit  Judge.    Affirmed. 

C.  E,  Armin,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Ryan  db  Mertonj 
and  oral  argument  by  T.  E,  Ryan. 

Cassodat,  C.  J.  This  is  an  action  of  ejectment  commenced 
December  1,  1899.  The  complaint  is  in  the  statutory  form, 
and  alleges  that  the  plaintiff  is  the  owner  in  fee  and  entitled 
to  the  possession  of  the  strip  of  land  specifically  described,^ 
consisting  of  about  three  acres.  The  answer  is  purely  de- 
fensive and  consists  of  denials  and  counter-allegations  to  the 
effect  that  the  plaintiff  acquired  title  to  so  much  of  theE.^ 
of  the  N.  E.  \  of  section  3,  town  6  N.,  of  range  18  E.,  in  Wau- 
kesha county,  as  was  devised  to  Christopher  Castle,  a  brother 
of  the  defendants,  by  the  will  of  their  father,  which  provided 
that:  "  I  give,  devise,  and.  bequeath  to  my  son  Christopher 
Castle  the  east  half  of  the  northeast  quarter  of  section  three, 
town  six,  range  18.  The  land  intended  to  be  conveyed  and 
bequeathed  contains  only  eighty  acres," —  and  the  order  of 
the  probate  court,  duly  made,  distributing  the  estate  of  their 
father,  and,  among  other  things,  '^  to  said  Christopher  Castle 
the  east  half  of  the  northeast  quarter  of  section  three,  town 
six,  range  18  east,  intended  to  assign  by  said  distribution 
only  eighty  acres; "  that  the  plaintiff^s  title  was  acquired  by 
quitclaim  deed  from  said  Christopher,  and  oth^r  mesne  con- 
veyances to  him;  that  the  defendants  and  their  brother  John 
were  residuary  legatees  under  said  will;  that  after  the 
plaintiff  had  taken  possession  of  the  premises  so  devised  to 
Christopher,  and  the  quitclaim  deed  from  him,  and  other 
mesne  conveyances,  he  entered  into  an  agreement  with  the 
defendant  Charles  for  and  in  behalf  of  himself,  his  brother 
John,  and  his  sister  Catherine^  the  defendant  herein,  as  such 
residuary  legatees,  by  the  terms  of  which  agreement  the 
plaintiff  was  to  have  all  the  land  comprised  in  the  said  E.  ^ 
Vol.  112—8 
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of  the  N.  E.  J  of  said  section  3,  and  in  consideration  thereof 
he  was  to  give  and  did  give  to  the  defendants  and  their 
brother  John  out  of  said  E.  i  of  said  N.  E.  i  of  said  section 
the  strip  of  land  described  in  the  complaint,  and  thereupon 
placed  the  defendants  in  possession  of  the  same,  and  built 
one  half  of  the  line  fence  which  fenced  oflf  the  same  from 
said  E.  i  of  the  N.  E.  i,  and  attached  it  to  the  S.  W.  ^  of 
the  N.  E.  J  of  said  section,  which  last-described  land  is  the 
land  and  property  of  the  defendants  and  their  brother  John; 
that  the  defendants  thereupon  entered  into  possession  of 
said  strip  of  land  described  in  the  complaint,  and  have  ever 
since  been  in  full  possession  of  the  same,  using  and  cultivat- 
ing the  same  with  the  full  knowledge  and  consent  of  the 
plaintiff  for  more  than  ten  years  last  past.  The  answer  also 
alleges  a  defect  of  parties  defendant,  in  omitting  the  name  of 
John. 

A  trial  by  jury  was  waived,  and  the  cause  was  tried  by 
the  court,  and  at  the  close  of  the  trial  the  court  found,  as 
matters  of  fact,  that  the  plaintiff  was  the  owner  of  and  had  an 
estate  in  fee  simple  in  and  to  the  land  described  in  the  com- 
plaint, atid  was  entitled  to  the  possession  thereof;  that  the 
defendants  unlawfully  withheld  such  possession  from  the 
plaintiff;  and  that  the  plaintiff  was  damaged  by  such  un- 
lawful withholding  in  the  sum  of  six  cents.  And,  as  con- 
clusions of  law,  the  court  found  that  the  plaintiff  was  entitled 
to  recover  from  the  defendants  the  possession  of  such  prem- 
ises, with  six  cents  damages  for  such  unlawful  withholding, 
together  with  costs  and  disbursements  of  the  action,  and 
ordered  judgment  to  be  entered  accordingly.  From  the 
judgment  so  entered  the  defendants  bring  this  appeal. 

It  was  conceded  on  the  trial  that  both  parties  to  the  ac- 
tion claim  title  through  a  common  source,  namely,  Chris- 
topher Castle,  the  ancestor  of  the  defendants;  and  it  was 
agreed  that  all  records  to  which  reference  had  been  made 
by  either  party  should  be  considered  in  evidence.    There  is 
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no  dispute  but  that  the  plaintiff  made  record  title  to  the  land 
So  devised  to  the  son  Christopher.  The  defendants  did  not 
prove  or  attempt  to  prove  any  record  title  in  themselves  or 
either  of  them.  Xo  such  title  is  alleged  in  the  answer.  The 
only  claim  of  title  in  the  answer  is  that  the  defendants 
agreed  with  the  plaintiff  that  he  should  have  the  E.  i  of  the 
N .  E.  i,  and  that  the  plaintiff  "  was  to  give  and  did  give  to 
these  defendants  and  their  brother  John  out  of  said  east 
half  of  said  northeast  quarter"  the  strip  of  land  described 
in  the  complaint  Of  course,  the  defendants  were  at  liberty 
to  prove,  if  they  could,  any  agreement  that  would  entitle 
them  to  hold  the  possession  as  against  the  plaintiff.  Apple- 
tan  Mfg.  Co,  v.  Fox  River  P.  Co.  Ill  Wis.  465.  But  they 
have  made  no  attempt  to  prove  any  written  agreement,  and 
have  utterly  failed  to  prove  any  valid  oral  agreement. 

Most  of  the  testimony  on  the  part  of  the  defense  was 
given  by  the  defendant  Charles  Castle^  and  is  to  the  effect 
that  he  lived  on  the  old  homestead  immediately  west  of  the 
south  half  of  the  land  so  conveyed  to  the  plaintiff,  being 
the  S.  W.  i  of  the  N.  E.  i  of  the  same  section;  that  after 
the  plaintiff  bought  the  farm  in  1882,  and  the  land  had 
been  surveyed,  he  wanted  the  plaintiff  to  give  him  the  land 
adjoining  the  homestead,  but  the  plaintiff  refused  to  do  so, 
and  said  the  defendants  could  not  have  it;  that  the  defend- 
ants then  had  the  surveyor  measure  off  three  acres  adjoin- 
ing their  land, —  had  it  surveyed  on  the  north  end;  that  the 
surveyor  set  a  stake  where  the  five  acres  would  come,  and 
the  plaintiff  helped;^  that  about  four  years  after  1887  (1891) 
his  brother  John  told  him  that  the  plaintiff  did  not  wish  to 
give  the  adjoining  land;  that  one  day  he  told  the  plaintiff 
that  if  he  would  give  him  three  acres  he  would  give  the 
plaintiff  four  acres  and  a  fraction ;  that  plaintiff  replied, 
"Give  me  two  acres,"  and  he  said,  "All  right; "  that  the 
plaintiff  said  he  would  give  him  a  deed  some  other  time; 
that  a  short  time  after  he  wanted  to  build  a  fence,  and  he 
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and  the  plaintiff  went  and  measured  oflF,  he  supposed,  four 
rods  adjoining  him,  and  the  plaintiff  pat  up  the  north  half 
of  the  fence,  which  he  supposed  was  on  the  line,  and  he  put 
up  his  afterwards,  and  that  has  remained  ever  since;  that 
the  plaintiff  never  gave  him  a  deed  or  any  writing  in  refer- 
ence to  the  land,  and  he  never  aske.d  for  one;  that  the 
plaintiff  said  he  would  give  a  deed ;  that  neither  he  nor  his 
brother  John  nor  his  sister  gave  the  plaintiff  any  deed ;  that 
the  defendants  were  in  possession ;  that  the  land  was  not 
improved,  except  the  orchard;  that  the  front  part  was  tim- 
ber. Another  witness  on  the  part  of  the  defendants  testi- 
fied to  the  effect  that  he,  while  in  the  employ  of  the  plaint- 
iff, and  by  his  direction,  built  a  fence  east  and  west  at  the 
north  end  of  the  strip  mentioned,  and  then  built  from  that 
south  between  the  plaintiff  and  the  defendants,  but  he  did 
not  know  how  far. 

Such  is  an  outline  of  the  evidence  from  which  the  court 
was  asked  to  find  a  binding  agreement  between  the  parties. 
There  was  no  dispute  about  any  boundary  line,  nor  any  dis- 
pute of  any  kind.  The  most  that  can  be  claimed  from  such 
evidence  is  that  many  years  ago  there  was  a  proposition  to 
exchange  lands,  which  was  never  carried  out  by  either  party. 
Just  what  lands  were  to  be  so  exchanged  does  not  appear, 
nor  does  it  appear  that  there  was  any  sufficient  considera- 
tion to  support  any  supposed  promise  on  the  part  of  the 
plaintiff.  Such  evidence  fails  to  show  a  binding  contract 
.  between  the  parties.  It  is  too  vague,  indefinite,  uncertain, 
and  weak  to  be  the  basis  of  a  judgment.  Certainly  we  can- 
not hold  that  the  findings  of  the  trial  court  are  against  the 
clear  preponderance  of  the  evidence.  There  is  no  pretense 
that  the  plaintiff^s  right  to  the  land  is  barred  by  the  statute 
of  limitations. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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FrrzGEBALD,  Eespondent,  vs.  Dunn,  Appellant. 

October  17 --- November  5, 1901. 

Fraud:  Findings  construed:  Married  vx)men:  Separate  estate:  Convey- 
anee  as  security  for  hu^>and*s  debt 

1  In  an  action  to  set  aside  the  discharge  of  a  mortgage  a  finding  that 
the  plaintiff  (a  married  woman)  executed  the  satisfaction  piece  and 
delivered  it  to  the  defendant,  and  that  it  was  signed  by  plaintiff  as 
security  for  the  debt  of  her  husband,  is  held  to  negative  alleged 
fraud  in  procuring  the  satisfaction. 

2.  A  married  woman  may  make  a  present  charge  upon  or  conveyance 
of  her  separate  estate  as  security  for  or  in  payment  of  her  hus- 
band's debt,  which  will  be  valid  and  enforceable  against  the  prop- 
erty. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ozaukee 
county:  James  J.  Dick,  Circuit  Judge.    Reversed. 

This  is  an  action  in  equity  to  set  aside  the  discbarge  of  a 
real-estate  mortgage,  on  the  ground  that  it  was  obtained  by 
fraud.  The  parties  to  the  action  are  brother  and  sister  and 
children  of  one  Catherine  Dunn,  who  died  August  18, 1890. 
The  evidence  showed  that  Catherine  Dunn  owned  an  eighty- 
acre  tract  of  land  in  Ozaukee  county,  and  that  on  May  3, 
1889,  she  executed  a  deed  of  the  same  to  the  defendant, 
Ihmn,  who  at  the  same  time,  as  part  of  the  consideration 
for  the  land,  executed  a  note  for  $1,000  to  each  of  his 
four  sisters,  the  plaintiff  being  one  of  such  sisters,  and  at 
the  same  time  executed  a  mortgage  upon  the  land  securing 
each  of  said  notes.  These  notes  were  payable  ten  years  after 
date,  without  interest,  and  the  notes  and  mortgages  were 
duly  delivered  to  the  sisters,  respectively.  The  defendant 
went  into  possession  of  the  land.  On  October  23, 1891,  the 
plaintiff  signed  and  acknowledged  a  formal  satisfaction  of 
her  mortgage,  and  the  same  was  placed  upon  record,  and  in 
May,  1899,  the  defendant  sold  the  land  and  deeded  the  same 
to  one  Scheer,  who  purchased  the  same  in  good  faith  and 
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without  notice.  The  evidence  further  showed  that  prior  to 
July,  1886,  the  defendant  had  signed  as  surety  a  promissory 
note  of  W.  H.  Fitzgerald,  the  husband  of  the  plaintiff.  This 
note  was  not  paid  at  maturity,  and  in  July,  1886,  judgment 
was  rendered  thereon  against  Fitzgerald,  the  defendant,  and 
another  surety  for  the  full  amount  of  the  principal  and  in- 
terest on  said  note,  which  then  amounted  to  $533.11.  This 
judgment  remained  unpaid  until  February,  1890,  when  the 
defendant  was  compelled  to  and  did  pay  the  same;  the 
amount  thereof,  with  interest,  then  being  $666.31.  The  de- 
fendant claimed,  and  offered  evidence  tending  to  show,  that 
the  plaintiff  signed  the  release  aforesaid  to  indemnify  him 
for  the  amount  which  he  had  paid  in  discharge  of  said  judg- 
ment, but  the  plaintiff  denied  this,  and  claimed  that  the  de- 
fendant falsely  represented  to  her  that  the  release  was  a 
paper  relinquishing  any  claim  by  her  upon  a  certain  other 
tract  of  land  owned  by  DimUy  and  that  she  signed  the  same 
under  that  belief,  and  never  intended  to  discharge  said 
mortgage. 

The  court,  after  finding  the  conceded  facts,  found  "  that 
the  said  satisfaction  was  signed  by  the  plaintiff  as  security 
for  the  debt  of  her  husband,  W.  H.  Fitzgerald,  to  the  defend- 
ant, John  R.  Dunn^  in  the  sum  of  $666.31,  with  interest;'" 
that  the  transaction  was  one  of  a  wife  for  the  benefit  of  her 
husband,  not  concerning  the  wife's  separate  estate  nor  for 
her  benefit,  and  was  not  enforceable  against  her.  No  fur- 
ther findings  were  made  as  to  the  alleged  fraudulent  repre- 
sentations. The  court  concluded,  as  matter  of  law,  that 
the  satisfaction  piece  should  be  set  aside,  and  that  the  plaint- 
iff was  entitled  to  judgment  that  the  defendant  deliver 
up  the  note  and  mortgage  aforesaid  to  the  plaintiff  or,  in 
lieu  thereof,  account  to  the  plaintiff  for  the  amount  due 
thereon.     From  this  judgment  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Timlin^  Olicksmwrk 
df  Conway^  and  oral  argument  by  Natham,  Glicksmun. 
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For  the  respondent  there  was  a  brief  by  Ta/rramt^  Kronr 
ihage  <&  McGovemy  and  oral  argument  by  W.  D.  Tarrant 
They  contended,  inter  alia,  that  the  plaintifTs  satisfaotion 
of  her  mortgage  is  not  a  contract  "  necessary  or  convenient 
for  the  use  and  enjoyment  of  hel*  separate  estate,  or  the 
carrying  ont  of  her  separate  business,  or  in  relation  to  her 
personal  services."  It  is  therefore  void  at  law.  Mueller  v. 
Wieie,  95  Wis.  381;  Emeraon-TalcoU  Co.  v,  Knapp,  90  Wis. 
34;  Stack  u  Padden,  111  Wis.  42;  HoUister  v.  BeU,  107 
Wis.  198;  Kansas  Mfg.  Co.  v.  Gandy,  11  Neb.  448;  Linton 
V.  Cooper,  53  Neb.  400. 

WiNSLow,  J.  The  court  did  not  find,  in  so  many  words, 
that  the  plaintiff  was  not  induced  to  sign  the  release  by  false 
and  fraudulent  representations  as  to  its  contents,  but  did 
find  afSrmatively  that  the  plaintiff  executed  the  satisfaction 
piece,  and  delivered  it  to  the  defendant,  and  that  it  "  was 
signed  by  the  plaintiff  as  security  for  the  debt  of  her  hus- 
band." We  can  construe  this  finding  in  no  other  way  thj^n 
as  a  distinct  finding  negativing  the  alleged  fraud.  If  she 
signed  it  as  security  for  the  debt  of  her  husband,  she  must 
have  done  so  knowingly,  and  not  under  the  false  idea  that 
it  was  a  paper  of  entirely  different  import.  Incidentally, 
we  may  say  that,  from  an  examination  of  the  evidence,  we 
agree  with  the  conclusion  of  the  trial  court  upon  this  ques- 
tion. 

The  trial  court,  however,  was  of  the  opinion  that  the  sat- 
isfaction was  not  binding  upon  the  plaintiff,  because  it  was 
made  in  order  to  pay  or  secure  the  debt  of  her  husband. 
There  seems  here  to  have  been  a  confusion  of  ideas.  It  is 
true  that  a  married  woman's  promise  to  pay  her  husband's 
debt  is  void  at  law,  and  not  enforceable  in  equity  against 
her  separate  property  in  the  absence  of  equitable  consider- 
ations rendering  such  enforcement  just.  HoUister  v.  Bell, 
107  Wis.  198.    This  principle,  however,  does  not  militate  at 
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all  against  the  other  principle,  early  decided  by  this  court, 
that  a  married  woman  may  make  a  present  charge  upon  or 
conveyance  of  her  separate  property  as  security  for  or  in 
payment  of  her  husband's  debt,  which  will  be  valid  and  en- 
forceable as  against  the  property.  Having  the  absolute 
power  to  dispose  of  the  whole  of  such  property  if  she 
chooses,  and  as  she  chooses,  she  may  dispose  of  a  part 
thereof.  Heath  v.  Van  Catty  9  Wis.  616.  This  is  what  the 
plaintiff  did  in  the  present  case.  She  disposed  of  her  sepa- 
rate property  as  security  for,  or  in  payment  of,  her  husband's 
debt.  She  had  a  right  to  do  this,  and,  in  the  absence  of 
fraud,  she  cannot  undo  it,  any  more  than  a  man  can  set  aside 
his  deliberate  contract. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  appellant  dismiss- 
ing the  complaint. 


Maitoh,  Respondent,  vs.  City  of  Haetford,  Appellant. 

October  17  —  November  5, 1901. 

(1,  2)  CUiea:  Amendment  of  diarter:  Effect  upon  suits.  (3,  4)  Evidence: 
PhotograpJis:  X-rays.  (5,  6)  Pleading:  Injuries  from  negligence. 
(7,  8,  20)  Defect  in  sidewalk:  Notice:  Evidence,  (13)  Suprone  court: 
Directions  as  to  procedure  in  trial  court  (9-12,  14-19,  21)  Special 
verdict,  how  framed:  Contributory  negligence:  Proximate  cause: 
Instructions  to  jury.    (22)  Appeal:  Immaterial  errors. 

L  A  change  in  a  special  city  charter,  pursuant  to  the  general  law  on 
the  subject,  has  the  same  effect  as  would  an  amendment  thereof 
by  direct  legislative  enactment,  if  the  constitution  permitted  such 
an  enactment 

2,  A  change  in  a  special  city  charter,  in  the  manner  provided  in  the 
general  law  on  the  subject,, is  controlled  by  sec.  4974,  Stat&  1898, 
as  regards  its  effect  upon  suits  to  recover  on  causes  of  action  de- 
pendent in  whole  or  in  part  upon  the  provisions  of  the  oharter  re- 
pealed by  such  change. 
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5.  The  rale  in  regard  to  the  use  of  ordinary  photographs  upon  the  trial 

of  a  canm  for  the  better  understanding  by  the  jury  of  the  eyidence 
or  the  merits  of  the  case,  applies  to  photographs  taken  by  the  aid 
of  X-rays. 

4  Whether  a  photograph  is  proper  or  not  in  any  particular  situation 
upon  the  trial  of  a  case  is  a  matter  within  the  sound  discretion  of 
the  trial  judge,  and  his  determination  cannot  be  disturbed  if  there 
was  any  reasonable  ground  therefor. 

QL  In  a  complaint  grounded  on  negligenoe^  a  olaim  made  for  damages 
for  a  specific  injury  reaches  to  and  includes  injuries  directly  caused 
by  it  and  so  closely  oonneoted  therewith  as  to  be  rightly  consid- 
ered a  part  thereot 

6.  A  claim  made  in  a  complaint  for  a  specific  injury  "and  other  in- 

juries" is  indefinite  and  uncertain  as  to  what  the  term  ''other 
injuries  "  means,  but  is  sufficiently  suggestive  to  render  evidence 
admissible  to  prove  injuries  other  than  the  one  specifically  de' 
scribed.* 

7.  Evidence  by  a  street  commissioner  of  a  city,  to  the  effect  that  a  side* 

walk  was  generally  out  of  repair,  both  as  to  the  surface  thereof  and 
the  stringers,  some  three  months  before  the  happening  of  an  acci- 
dent alleged  to  have  been  caused  by  reason  of  a  defect  in  the  walk 
at  a  particular  point,  is  competent  for  the  purpose  of  showing  con- 
structive notice  to  the  city  of  such  particular  defect,  notwithstand- 
ing evidence  by  the  street  commissioner  tliat  he  repaired  the  walk, 
80  far  as  practicable,  by  using  the  old  material  and  without  putting 
in  new  stringers,  before  the  accident  happened. 

&  Evidence  by  the  street  commissioner  of  a  city  that  he  knew  by  per- 
sonal examination  that  the  stringers  of  a  sidewalk  were  "all  used 
up,"  established  actual  notice  to  the  city  of  the  defective  condition 
of  the  walk  in  that  regard  at  the  particular  place  therein  which 
was  in  controversy. 

Hi  If  all  the  facts  in  issue  are  covered  in  a  special  verdict  by  special 
questions  free  from  harmful  error,  the  refusal  to  submit  other 
questions,  or  their  submission,  does  not  constitute  reversible  erroi: 
if  enor  at  all,  unless  the  number  of  questions  submitted,  and  their 
character,  be  such  that  there  is  reasonable  ground  to  believe  that 
the  essential  issues  involved  were  not  intelligently  and  fairly  con- 
sidered and  passed  upon  by  the  jury. 
lOl  Only  special  questions,  covering  the  issues  made  by  the  pleadings 
and  controverted  on  the  evidence,  each  so  framed  as  to  cover  a 
single  issue  and  admit  of  a  direct  answer,  should  be  included  in  a 
speoial  verdict. 
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11.  In  framing  a  special  verdict  issues  that  are  single  should  not  be 
subdivided  and  covered  by  several  questions,  nor  should  questions 
be  so  framed  as  to  require  the  jury  to  decide  a  single  issue  by  view- 
ing it  in  various  aspects. 

12l  a  special  verdict  shotild,  so  far  as  practicable,  be  framed  so  as  to  se- 
cure an  intelligent  consideration,  upon  the  evidence,  of  the  issues- 
made  by  the  pleadings  and  controverted  on  the  evidence,  sepa- 
rately, and  a  decision  thereof  without  reference  to  the  final  result 
upon  the  rights  of  the  parties.  The  number  of  questions,  ordina- 
rily, should  coincide  with  the  number  of  single,  controverted 
issues  of  fact  and  be  arranged  in  logical  order. 

18.  What  is  said  by  a  supreme  judicial  tribunal  in  an  advisory  way  a» 
to  matters  of  procedure  in  trial  courts  should  be  followed  as  a 
judicial  direction. 

14  In  an  action  founded  on  negligence,  the  subject  of  contributory^ 
negligence  may  be  submitted  to  the  jury  in  this  form :  "  Did  a 
slight  want  of  ordinary  care  on  the  part  of  the  plaintiff  contribute 
to  the  injury  ?  "  though  the  practice  of  dividing  such  subject  into 
want  of  ordinary  care  and  slight  want  of  ordinary  care  is  not  ap- 
proved. 

16k  The  better  way  to  submit  the  subject  of  contributory  negligence  of 
the  plaintiff,  in  an  action  grounded  on  negligence,  is  by  the  simple 
question,  "Was  there  any  want  of  ordinary  care  on  the  part  of  the 
plaintiff  that  contributed  to  the  injury  complained  of? "and  to 
explain  to  the  jury  that  any  want  of  ordinary  care  upon  the  part 
of  the  plaintiff,  however  slight,  established  by  a  preponderance  of 
the  evidence  to  the  satisfaction  of  the  jury,  requires  an  affirmative 
answer  to  the  question. 

m.  It  is  improper  to  submit  the  subject  of  want  of  ordinary  care  of  the 
plaintiff,  in  an  action  grounded  on  negligence,  in  this  form:  "  Was 
the  plaintiff  guilty  of  a  slight  want  of  ordinary  care  and  prudence 
which  contributed  directly  to  cause  the  injury  complained  of  ?** 
the  mischief  being  in  the  word  "  directly." 

17.  In  order  to  make  want  of  ordinary  care  of  the  plaintiff,  in  an  action 

grounded  on  negligence,  a  defense  to  the  defendant's  negligence, 
there  must  be  the  same  proximate  connection  between  the  former's 
fault  and  the  injury  as  between  the  latter's  fault  and  such  injury; 
hence,  it  is  just  as  erroneous  to  say  the  proximate  cau^  is  the  di- 
rect cause  when  applied  to  the  plaintiff  as  when  applied  to  the 
defendant 

18.  It  is  improper  in  a  question  submitted  to  a  jury,  in  an  action 

grounded  on  negligence,  or  in  an  instruction  to  the  jury,  to  limit 
the  probable  effect  of  the  negligent  act  of  the  defendant,  which  he 


Digitized  by  VjOOQIC 


5]  AUGUST  TEEM,  1901.  43 

Mauoh  V.  Hartford,  112  Wi&  4a 

ought  reasoiiably  to  have  apprehended,  to  the  happening  of  the 
particular  injury  in  question. 

19.  Where  a  special  verdict  is  taken,  it  is  improper  to  ask  the  jury  to 
find  whether  they  are  in  accord  with  the  opinion  which  the  court 
may  reach  upon  the  facts  found  by  them,  or  to  make  any  general 
finding  of  any  kind  in  respect  to  the  right  of  the  plaintiff  or  the 
defendant 

2a  Knowledge  of  the  officer  or  officers  of  a  oity  charged  with  the  im- 
mediate duty  of  repairing  its  sidewalks,  of  the  insufficient  con9i- 
tion  thereof  in  respect  to  being  out  of  repair  after  having  been 
ODoe  properly  constructed,  satisfies  the  element  of  notice  to  the 
defendant  of  such  insufficient  condition,  in  an  action  against  the 
city  to  recover  damages  for  a  personal  injury  caused  thereby,  if 
such  knowledge  existed  a  sufficient  length  of  time  before  the  in- 
jury to  have  enabled  the  city,  by  the  exercise  of  reasonable  dili- 
gence, to  repair  the  defect 

21.  Where  a  special  verdict  is  taken,  general  instructions  on  any  sub- 

ject involved  should  not  be  given. 

22,  Regardless  of  how  numerous  and  inexcusable  may  be  the  errors 

committed  on  the  trial  of  a  cause,  the  judgment  rendered  must  be 
affirmed  on  appeal,  unless  it  appears  probable  that  the  substantial 
rights  of  the  unsuccessful  party  were  thereby  injuriously  affected. 

Babdeek,  J..  dissentsL 

[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Wash- 
ington county:  James  J.  Diok,  Circuit  Judge.    Affirm^. 

Action  for  damages  for  injuries  alleged  to  have  been 
cansed  to  plaintiff  by  the  unsafe  condition  of  a  sidewalk  in 
the  defendant  city.  The  insuflSciency  of  the  walk  alleged 
was  decayed  stringers  upon  which  the  plank  covering  of 
the  walk  was  laid,  causing  the  planks  to  be  loose.  It  was 
claimed  that  the  accident  happened  by  plaintiff  stepping 
upon  the  end  of  a  loose  plank,  causing  it  to  ffy  up  and  throw 
her  down.  The  injuries  alleged  were  the  breaking  of  plaint- 
iff's arm  and  other  injuries.  All  the  essential  facts  required 
for  a  cause  of  action  to  recover  therefor  were  alleged,  if  the 
action  was  seasonably  and  in  a  proper  manner  commenced 
and  the  cause  of  action  preserved  down  to  the  trial.  Notice 
of  the  condition  of  the  walk  in  time  for  defendant  to  have 
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remedied  the  defect,  if  one  existed,  and  the  necessity  for  re- 
pairs, were  put  in  issue  by  the  answer,  and  contributory 
negligence  was  pleaded  as  a  defense.  Answer  was  further 
made  that  plaintiff  presented  her  claim  against  the  city  for 
action  by  the  common  council  thereof  August  22,  1898,  but 
that  the  council  failed  to  pass  upon  the  same  and  no  appeal 
was  taken  from  such  failure,  treating  the  same  as  a  disallow- 
ance, or  as  equivalent  to  a  disallowance,  of  the  claim;  and 
that  the  action  was  commenced  October  11,  1898. 

A  special  verdict  was  duly  demanded  by  defendant.  The 
jury  answered  the  special  questions,  submitted  in  accord- 
ance with  such  demand,  as  follows: 

"  (1)  Did  the  plaintiff,  Anna  JUauch^  receive  an  injury  in 
the  city  of  Sartjordy  on  the  7th  day  of  August  in  the  1898? 
Answer,  Yes. 

"(2)  Did  the  plaintiff,  on  the  7th  day  of  August,  1898,  re- 
ceive the  injury  complained  of  by  falhn^  on  the  sidewalk 
on  the  east  side  of  Branch  street  at  a  point  sixty-nine  feet 
in  a  southeasterly  direction  from  a  lamp-post  situated  on 
the  west  side  of  the  sidewalk  at  a  point  where  the  sidewalk 
on  the  east  side  of  Main  street  connects  with  the  sidewalk 
on  Branch  street  ?    A.  Yes. 

"  (3)  How  was  the  injury  to  the  plaintiff  cfiused  ?  A.  By 
a  loose  plank  on  sidewalk,  tripping  her. 

"(3i)  Is  the  alleged  injury  to  the  plaintiff,  arising  from 
the  accident  complained  of,  permanent?    A.  Yes. 

"  (3i)  If  you  answer  the  3^  question  *  Yes,'  then  is  the 
permanency  of  the  injury  without  the  fault  of  the  plaint- 
iff ?    A,  Yes,  without  her  fault. 

"  (4)  Was  said  sidewalk  at  the  place  where  the  alleged 
injury  is  claimed  to  have  been  received,  defective  and  out 
of  repair  on  the  7th  day  of  August,  1898  ?    A.  Yes. 

"(5)  If  you  shall  answer  the  fourth  question  'Yes,'  then 
in  what  respect  was  such  sidewalk  defective  and  out  of 
order  ?    A.  A  rotten  stringer. 

"(6)  If  you  shall  answer  the  fourth  question  *Yes,'  then 
for  how  long  a  time  previous  to  the  7th  day  of  August, 
1898,  had  sucn  sidewalk  been  defective  and  out  of  repair  at 
the  place  where  the  alleged  injury  is  claimed  to  have  been 
received  ?    A.  At  least  three  months. 
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"(7)  Did  the  defendant  city  have  actual  notice  that  such 
sidewalk  was  defective  and  out  of  repair,  at  the  place 
where  the  injury  is  claimed  to  have  been  received,  before 
the  plaintiff  received  the  injury  complained  of  ?  A.  Yes. 
"  (8)  Was  the  alleged  defect  in  the  sidewalk  at  the  place 
where  the  injury  occurred  discoverable  by  a  person  of  ordi- 
nary care  and  prudence  without  removing  parts  of  such 
walk  apparently  properly  in  place  ?    A.  No. 

"(9)  If  you  shall  answer  the  seventh  question  *Yes,' 
then  for  how  long  a  time  previous  to  the  7th  day  of  August, 
1898,  did  the  defendant  city  have  notice  that  said  sidewalk 
was  defective  and  out  of  repair  ?  A.  At  least  three  months. 
"(10)  If  you  shall  answer  the  fourth  question  'Yes,'  th6n 
coald  the  defendant  city  by  the  exercise  of  reasonable  care 
and  diligence  on  the  part  of  its  oflScers  have  known  of  such 
defective  condition  and  want  of  repair  in  time  to  have, 
repaired  it  previous  to  the  time  oif  the  alleged  injury? 
A.  Yes. 

"(11)  If  you  shall  answer  the  second  question  *  Yes,'  then 
was  the  fall  of  the  plaintiff  on  the  7th  day  of  August,  1898, 
on  such  sidewalk,  the  exciting  cause  of  the  pain  and  disabil- 
ity claimed  to  have  been  suffered  by  the  plaintiff?  A.  Yes. 
"(12)  Did  the  plaintiff  know  of  the  defective  condition  of 
the  sidewalk  before  she  was  injured  ?    A.  No. 

"  (13)  If  you  shall  answer  the  twelfth  question  *  Yes,'  then 
did  the  plamtiff  exercise  greater  care  in  passing  over  the 
defective  place  in  such  sidewalk  than  persons  of  ordinary 
care  and  prudence  would  have  exercised  in  passing  over 
such  defective  place  in  such  walk,  who  were  ignorant  of 
such  defect? 

"  (14)  Would  the  condition  of  the  sidewalk  at  the  place 
in  question  have  naturally  and  probably  occasioned  an  injury 
to  a  person  passing  over  the  same  who  was  in  the  exercise  of 
ordinary  care  and  prudence?    A.  Yes. 

"  (15)  Was  the  plaintiff  guilty  of  a  slight  want  of  ordinary 
care  and  prudence  on  her  part  which  contributed  directly 
to  cause  the  iniury  complained  of?    A.  No. 

"  (16)  Should  the  oflcers  in  the  exercise  of  ordinary  care 
and  prudence  on  their  part  have  expected  that  the  condition 
of  the  sidewalk  at  the  place  in  question  might  probably  re- 
salt  in  causing  an  injurv  to  a  person  passing  over  such  walk 
while  in  the  exercise  of  ordinary  care  ?    A.  Yes. 
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"  (17)'  Was  the  injury  complained  of  the  result  of  a  mere 
accident  and  notrfrom  a  defective  condition  of  such  side- 
walk?   A.  No. 

"(18)  Was  the  defendant  city  guilty  of  negligence  on  its 
part,  or  on  the  part  of  its  officers,  whicn  was  the  natural  and 
probable  cause  of  the  accident  to  the  plaintiff  and  which 
accident  in  the  light  of  the  attending  circumstances  ought 
reasonably  to  have  been  foreseen  by  a  person  of  ordinary 
intelligence,  care,  and  prudence?    A.  Yes. 

"(19)  If  the  court  be  of  the  opinion  that  the  plaintiff  has 
a  good  cause  of  action,  we  find  for  the  plaintiff,  otherwise 
we  find  for  the  defendant. 

"And  if  the  court  should  be  of  the  opinion  that  the 
plaintiff  is  entitled  to  recover  in  this  action,  at  what  sum  do 
you  assess  her  damages?    A.  At  the  sum  of  $1,100." 

Judgment  was  rendered  in  favor  of  plaintiff  upon  the 
verdict  for  $1,100  and  costs,  and  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Sawyer  dk  Swwyer^ 
and  oral  argument  by  H.  W.  Sawyer  and  E.  W,  Sawyer, 

For  the  respondent  there  was  a  brief  by  J,  C.  Russell  and 
O^  Connor^  Schmitz  <&  WUd^  attorneys,  and  Charles  E,  Esta- 
hrooky  of  counsel,  and  oral  argument  by  Mr.  Russell  and 
Mr.  Estdbrook. 

Marshall,  J.  When  plaintiff  presented  her  claim  against 
appellant  to  its  common  council  for  consideration,  and  there- 
after up  to  and  inclusive  of  the  time  of  the  commencement 
of  this  action,  there  was  no  way  for  remedying  the  wrong 
complained  of  by  judicial  proceedings  other  than  the  one 
adopted,  that  is,  by  the  commencement  of  an  action  at  law 
against  appellant  by  the  proper  service  of  a  summons.  There 
is  no  question  but  that,  by  such  service,  the  court  obtained 
jurisdiction  of  appellant  and  of  the  cause  of  action  stated 
in  the  complaint;  but  it  is  claimed  that,  subsequently,  ap- 
pellant duly  adopted  and  made  a  part  of  its  charter  those 
parts  of  the  general  law  of  the  state  for  the  government  of 
cities  of  the  fourth  class  prohibiting  Hhe  commencement  of 
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any  action  against  the  city  apon  any  claim  or  demand  of  any 
character  whatsoever  until  the  claimant  shall  first  have  pre- 
sented his  claim  to  the  common  council  for  allowance  and 
the  same  shall  have  been  disallowed  or  the  council  shall 
have  failed  to  pass  upon  the  same  for  sixty  days  after  such 
presentation'   [sec.   925—58,  Stats.  1898,  as  amended  by 
ch.  127,  Laws  of  1899],  and  that  such  disallowance  or  failure 
to  pass  upon  the  claim  shall  be  a  bar  to  any  action  in  any 
court  to  enforce  it,  unless  an  appeal  be  taken  from  such  ac- 
tion, or  nonaction,  within  twenty  days,  in  a  particular  man- 
ner specified  [sees.  925—59,  925—60,  Stats.  1898];  and  that 
the  effect  of  such  change  in  the  charty,  upon  the  pending 
suit,  was  to  take  away  the  jurisdiction  of  the  court  to  enter- 
tain it.    Such  change  has  all  the  effect  of  a  legislative  en- 
actment.   It  may  properly  be  said  to  be  such  an  enactment, 
accomplished  in  the  particular  way  designed  by  the  consti- 
tution, prohibiting  direct  legislation  by  the  primary  law- 
making power  of  the  state  in  respect  to  changing  special 
city  charters,  but  commanding  the  creation  of  a  substitute 
for  the  power  taken  away,  by  a  general  law  embodying  a 
method  for  making  such  changes.    It  follows  that  the  char- 
ter of  appellant,  as  changed  in  the  manner  stated,  is  a  gen- 
eral law  as  to  those  parts  of  the  general  city  charter  ingrafted 
apott  it,  the  same,  to  all  intents  and  purposes,  as  it  would 
foe  if  the  constitutional  limitation  upon  the  legislature  to  act 
du'ectly  in  such  matters  had  not  existed  and  it  had  then 
acted  in  making  the  ajnendments.    Davey  v.  Janesville,  111 
Wis.  628.   Therefore,  the  change  in  appellant's  charter  falls 
within  the  saving  provision  of  sec.  4974,  Stats.  1898,  which 
says  that  the  repeal  of  a  statute  shall  not  defeat  any  civil 
liability  which  accrued  under  such  statute  before  the  repeal 
thereof,  unless  expressly  done  away  with  by  the  repealing 
statute,  and  actions  at  law  founded  upon  the  repealed  stat- 
ute, whether  instituted  before  or  after  the  repeal,  shall  not 
be  impaired  or  defeated  thereby. 
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In  the  coarse  of  the  trial  a  witness  who  qualified  as  an  ex- 
pert as  regards  taking  X-ray  photographs,  testified  to  having 
examined  the  bones  of  respondent's  arm,  wrist,  and  hand  by 
the  X-ray  process,  and  taken  two  photographs  thereof  which 
correctly  represented  such  bones.  The  witness  produced  the 
photographs,  and  they  were  offered  and  received  in  evidence 
against  the  objection  of  appellant's  counsel.  The  ground  of 
the  objection  was  that  the  photographs  were  not  taken  upon 
notice  to  appellant  or  its  counsel.  The  witness  was  per- 
mitted to  testify  that  the  photographs  showed  that  the  bones 
of  the  wrist  were  not  properly  in  place.  That  was  objected 
to  upon  the  ground  (hat  the  photographs  were  in  court  and 
could  be  examined  by  the  jury,  and  that  there  was  no  claim 
in  the  complaint  for  a  misplacement  of  the  bones  of  the 
wrist.  We  know  of  no  rule  rendering  notice  of  the  taking 
of  a  photograph,  to  be  used  by  one  party  on  the  trial  of  a 
cause,  to  the  adverse  party,  so  that  the  latter  may  be  rep- 
resented at  the  time  of  such  taking,  essential  to  its  reception 
in  evidence.  The  use  of  photographs  in  the  trial  of  causes 
for  some  purposes,  and  among  them  that  of  exhibiting  for 
the  better  understanding  of  the  jury,  particular  objects,  is 
permissible  where  there  is  some  substantial  reason  therefor. 
Baast&r  v.  0.  <&  N.  W.  R.  Co,  104  Wis.  307.  As  indicated  in 
that  case  and  others  there  referred  to,  if  the  purpose  of  ex- 
hibiting a  photograph  to  court  and  jury  is  to  enable  them 
to  more  clearly  understand  the  appearance  of  a  particular 
locality  or  object  material  to  the  litigation  than  could  ordi- 
narily be  expected  from  mere  oral  descriptions  and  explana- 
tions, such  purpose  is  legitiniate  and  warrants  the  court,  in 
the  exercise  of  its  discretion,  in  permitting  the  use  thereof 
in  evidence.  That  situation  exists  where  it  is  necessary  for 
a  nonexpert  to  understand  the  complicated  structure  of  the 
human  anatomy  and  the  existence  in  the  human  body  of 
foreign  substances  or  of  any  abnormal  condition.  That  has 
been  several  times  recognized  by  courts  since  the  discovery 
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of  the  X-ray  process  of  laying  the  human  frame'bare  to  the 
eye  and  transferring  the  appearance  thereof  by  the  photog- 
rapher's art,  as  in  ordinary  cases  of  photographing  objects- 
It  is  the  duty  of  courts  to  use  every  means  for  discovering 
the  truth  reasonably  calculated  to  aid  in  that  regard.  In 
the  performance  of  that  duty,  every  new  discovery,  when  it 
shall  have  passed  beyond  the  experimental  stage,  must  neces- 
sarily be  treated  as  a  new  aid  in  the  administration  of  jus- 
tice in  the  field  covered  by  it.  In  that  view  courts  have 
shown  no  hesitation,  in  proper  cases,  in  availing  themselves 
of  the  art  of  photography  by  the  X-ray  process.  Jameson 
v.Wddy  98  Me.. 345;  Bruce  v.  BeaU,  99  Tenn.  303.  In  the 
last  case  cited,  the  condition  of  the  bone  of  one  of  the  plaint- 
iffs legs,  after  his  recovery  from  a  fracture  so  far  as  re- 
covery was  reasonably  to  be  expected,  was  material.  An 
X-ray  photograph  was  used  to  exfcibit  the  bone  to  the  jury 
in  connection  with  the  evidence  of  experts,  who  testified  to 
the  condition  thereof  so  far  as  they  could  discover  the  same 
by  the  ordinary  means  csed  by  surgeons.  The  court  re- 
marked: 

"The  pictorial  representation  of  the  condition  of  the 
broken  leg  of  the  plaintiff  ^ave  to  the  jury  a  much  more 
intelligent  idea  of  that  particular  injury  than  they  would 
have  obtained  from  any  verbal  description  of  it  by  a  sur- 
geon, even  if  he  had  used  for  the  purpose  the  simplest  terms 
of  his  art." 

In  Jameson  v.  Wdd  substantially  the  same  ground  was 
urged,  why  the  photograph  should  have  been  excluded,  as 
the  one  appellant's  counsel  assign  here.  The  part  of  the 
bony  structure  of  the  person  photographed  was  the  elbow 
joint,  and  it  was  claimed  that  the  arm  was  distorted  and 
that  in  such  a  case  there  is  no  opportunity  for  the  adverse 
party  to  protect  himsejf.  The  court  held  that  the  sugges- 
tion was  proper  to* be  weighed  by  the  trial  court  in  deter- 
mining the  competency  of  the  evidence,  but  was  not  of 
sufficient  weight  to  warrant  overruling  its  conclusion,  in  the 
Vol.113  — 4 
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particular  case,  to  permit  the  use  of  the  picture.  Here  the 
artist  who  took  the  photograph  was  a  surgeon.  He  testified, 
as  before  indicated,  that  he  reproduced  the  natural  appear- 
ance of  the  bones  of  the  injured  arm  and  wrist.  Appellant's 
counsel  had  ample  opportunity  to  cross-examine  him,  and 
improved  it.  The  correctness  of  the  photographs  on  the 
whole  evidence  was  verified  by  the  witness  and  the  testi- 
mony of  other  experts,  given  independent  of  the  aid  of  the 
photographs,  to  the  effect  that  an  abnormal  condition  of  the 
wrist  existed  and  that  the  location  of  the  fracture  of  the  large 
bone  of  the  arm  was  in  such  close  proximity  to  the  wrist 
joint  as  to  naturally  involve  it  and  produce  the  result  which 
the  X-ray  made  apparent  to  the  eye. 

In  this  connection  it  is  well  to  treat  the  exception  to  the 
ruling  permitting  testimony  respecting  the  condition  of  the 
wrist  in  that  the  bones  thereof  were  dislocated.  If  that 
condition  had  existed  as  an  independent  injury,  manifestly 
it  would  have  been  improper  to  allow  evidence  thereof 
against  appellant's  objection,  if  no  claim  was  made  therefor 
in  the  complaint.  But  such  was  not  the  case.  The  surgeon 
who  treated  the  injured  member  testified  that  the  fracture 
was  about  an  inch  and  a  half  from  the  wrist  bone;  that  it 
was  clear  across  the  large  bone;  that  the  fracture  caused 
the  small  bone  of  the  arm  to  raise  slightly;  that  it  tilted  up; 
that  at  the  time  of  the  trial  there  was  a  slight  unnatural 
elevation  of  the  hand  and  an  abnormal  prominence  as  a 
result  of  the  break;  that  he  did  not  discover  any  dislocation 
of  the  bones  of  the  wrist  at  the  time  he  treated  plaintiff. 
There  was  further  evidence  to  the  effect  that  respondent's 
fingers  on  the  injured  arm  were  stiff;  that  such  conditfon 
was  attributable  to  adhesions  of  the  tendons  of  the  wrist 
consequent  upon  inflammation  therein  caused  by  the  frac-  , 
ture,  and  that  such  condition  would  in  part  explain  the  po- 
sition of  the  bones  as  shown  by  the  photographs.  So  it 
appears  with  reasonable  distinctness  that  the  injury  to  the 
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wrist  was  produced  directly  by  the*  fracture  of  the  large 
bone  of  the  arm,  and  was,  in  effect,  a  part  of  the  injury 
complained  of,  though  the  facts  in  that  regard  are  not  stated 
with  sufficient  definiteness  in  the  complaint  to  draw  atten- 
tion thereto.  However,  the  allegations  of  the  complaint 
are  broad  enough  to  cover  it  in  any  view  of  the  case.  The 
complaint  states  that  plaintiff  broke  her  arm  and  was  other- 
wise greatly  injured.  If  counsel  had  desired,  before  answer- 
ing, to  obtain  definite  information  as  to  what  the  words 
"and  otherwise  greatly  injured"  referred  to,  the  way  was 
open  for  him  to  do  so. 

The  person  who  was  street  commissioner  of  appellant  dur- 
ing the  year  in  which  respondent  was  injured,  against  objec- 
tion by  appellant's  counsel,  testified  to  the  general  condition 
of  the  sidewalk  on  the  street  where  the  accident  occurred, 
as  he  found  it  several  months  before  such  accident.  It  is 
urged  that  the  testimony  was  too  general;  that  the  time  of 
the  witness's  examination  of  the  walk  was  too  remote;  and 
that  he  testified  that  he  repaired  the  walk,  which  rendered 
the  evidence  of  its  previous  insufficiency  immaterial.  There 
does  not  appear  to  be  any  merit  in  those  contentions.  The 
witness  said  the  entire  sidewalk  on  Branch  street  (the  street 
where  the  accident  occurred)  was  out  of  repair;  that  the 
planks  were  all  rotted  and  the  stringers  all  used  up;  that 
ie  discovered  that  condition  of  things  in  the  spring  before 
the  injury  occurred;  that  he  repaired  the  walk  as  best  he 
could  with  the  old  material,  but  did  not  put  in  any  new 
stringers;  that  he  informed  the  city  council  that  he  could 
not  properly  repair  the  walk  without  putting  in  new  string- 
ers, but  got  no  orders  to  do  that,  and  that  he  did  the  best 
he  could  under  the  circumstances;  that  when  the  plank 
where  the  injury  occurred  was  taken  up  the  spring  after  the 
accident,  it  was  found  that  the  stringers  were  rotted.  It 
would  seem  that  evidence  that  the  entire  walk  was  defect- 
ive to  the  knowledge  of  the  street  commissioner  months  be- 
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fore  the  injury  occurred,  and  that  the  defect  which  obviously 
caused  the  plank  to  be  loose,  the  rotten  stringer,  was  not 
repaired,  sufficiently  showed  a  general  defective  oonditioa 
of  the  walk  in  the  vicinity  where  the  injury  occurred.  How 
the  remoteness  of  time,  as  suggested,  can  count  in  favor  of 
appellant,  is  not  perceived,  since  the  rotten  stringers  found 
to  exist  several  months  before  the  accident  occurred  neces- 
sarily grew  worse  instead  of  better  with  the  lapse  of  time. 
We  assume  that  when  counsel  suggested  that  the  testimony 
of  the  street  commissioner  was  not  material  as  regards  the 
general  condition  of  the  walk,  because  of  the  length  of  time 
between  his  discoveries  and  the  accident,  they  did  not  have 
in  mind  the  undisputed  evidence  that  the  rotten  stringers, 
found  in  the  spring  of  1898,  were  not  replaced  by  others 
during  that  year,  and  the  fact  that  stringers  which  were 
found  wholly  decayed  several  months  after  the  occurrence 
complained  of  could  not  have  been  in  a  proper  condition  at 
the  time  thereof;  and  that,  when  they  urged  in  support  of 
the  objection  that  the  evidence  as  to  the  general  condition 
of  the  sidewalk  did  not  point  to  its  condition  in  the  vicinity 
where  the  injury  was  received,  they  overlooked  the  fact  that 
the  witness  testified  that  the  entire  walk  was  out  of  repair 
in  respect  to  the  stringers. 

There  was  some  evidence  of  specific  defects  in  the  walk 
that  was  not,  perhaps,  confined  as  closely  as  it  should  have 
been  to  the  vicinity  of  the  injury,  but  we  do  not  think  that 
was  prejudicial  to  appellant,  since  the  only  purpose  thereof 
was  to  show  constructive  notice  to  it  of  the  insufficiency  of 
the  walk  which  caused  respondent's  injury;  and,  as  the  case 
was  submitted  on  the  evidence,  it  conclusively  appeared  that 
appellant  had  actual  notice  of  such  insufficiency  several 
months  before  such  injury,  and  concluded  to  take  the  chances 
of  letting  it  remain  till  the  following  year.  The  street 
commissioner  testified  that  the  members  of  the  city  council 
were  talking  of  putting  in  a  new  walk,  and  that  some  though  t 
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it  would  not  be  best  to  put  in  new  stringers  just  for  a  year. 
The  jury  found  that  appellant  had  actual  notice  of  the  de- 
fect which  caused  the  injury  in  time  to  have  repaired  it  by 
the  exercise  of  ordinary  care;  so  the  whole  subject  to  which 
the  evidence  objected  to  pointed,  that  of  constructive  notice, 
was  effectually  taken  out  of  the  case.  Counsel  for  appellant 
admit,  as  we  understand  it,  that  the  evidence  of  the  street 
commissioner  showed  actual  notice  to  the  city  of  the  gen- 
eral condition  of  the  walk  at  one  time,  but  urge  that  it  does 
not  show  notice  affecting  the  right  of  the  respondent  to  re- 
cover, because  the  witness  said  he  repaired  the  walk.  He 
nowhere  testified  that  he  did  more  than  to  repair  the  defects 
in  the  surface  of  the  walk.  The  decayed  stringers,  as  before 
stated,  he  distinctly  testified  he  did  not  repair,  and  that  be 
neglected  to  do  so  because  it  was  thought  by  members  of 
the  common  council  not  best  to  go  to  that  expense  in  view 
of  the  fact  that  a  new  sidewalk  was  soon  to  be  put  in. 

Several  errors  are  assigned  to  refusals  to  submit  to  the 
jury  special  questions  requested  by  appellant's  counsel,  and 
a  failure  to  submit  the  case  for  a  special  verdict  as  tbe  law 
requires,  in  response  to  their  demand  therefor.  Regardless 
of  the  final  conclusion  we  have  reached  as  to  the  bearing 
of  the  failure  of  the  trial  oourt  to  follow  the  repeated  decis- 
ions of  thia  court  as  to  how  a  special  verdict  should  be 
framed,  upon  the  merits  of  the  case,  the  departure  from  cor- 
rect practice  shown  by  the  record  seems  too  great  to  permit 
us  to  pass  over  it  without  discussing  the  same  at  some  length, 
to  the  end  that  a  repetition  thereof  may  be  prevented  if 
possible.  The  court  has  often  heretofore  spoken  on  tbe  sub- 
ject in  an  advisory  way,  which,  though  put  in  that  form  be- 
cause judicial  courtesy  seemed  to  require  it,  should  be  re- 
garded by  trial  courts  in  the  nature  of  a  judicial  command. 

This  was  a  very  plain  case.  The  only  matters  put  in 
issue  by  the  pleadings  and  controverted  on  the  evidence, 
hence  the  only  facts  required  to  be  covered  by  special  ques- 
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tions,  were  the  following:  "Was  the  place  where  plaintiff 
was  injured  insufficient  for  public  travel?  If  so,  did  the 
officers  of  the  city,  charged  with  the  immediate  duty  of  at- 
tending to  such  matters,  have  notice  of  such  insufficient 
condition  for  a  sufficient  length  of  time  to  have  repaired 
the  walk  before  the  accident,  by  the  exercise  of  reasonable 
diligence?  Was  the  insufficient  condition  of  the  sidewalk, 
claimed  to  have  existed,  the  proximate  cause  of  the  injury 
plaintiff  received?  Was  plaintiff  guilty  of  any  want  of  or- 
dinary care  which  contributed  to  produce  the  injury  re- 
ceived? What  sum  of  money  will  it  take  to  compensate 
plaintiflf  for  the  injury  she  received?  "  Five  questions,  each 
so  framed  as  to  call  for  a  direct  answer  in  the  affirmative  or 
the  negative,  were  all  that  were  necessary,  and  the  number 
could  not  well  have  been  more  without  invading  the  rule, 
so  often  declared  by  this  court  that  its  repetition  ought  not 
to  be  necessary  to  secure  a  reasonably  careful  observance 
thereof,  that  mere  evidentiary  facts  are  not  proper  subjects 
for  special  questions,  neither  are  matters  in  the  nature  of 
cross-examination  of  the  jury;  nor,  ordinarily,  should  facts 
in  issue,  which  are  really  single,  be  subdivided  or  be  stated 
in  various  forms  liable  to  mislead  the  jury  and  draw  out 
conflicting  answers. 

Attention  to  the  statute  itself  (sec.  2858,  Stats.  1898)  ia 
sufficient  to  show  that  it  provides  that  a  special  verdict 
shall  Qonsist  of  special  questions  relating  only  to  the  ma- 
terial issues  of  fact  and  admitting  of  direct  answers, —  that 
is,  issues  of  fact  made  by  the  pleadings,  not  issues  that  arise 
by  mere  conflicts  between  witnesses, —  and  answers  directly 
affirming  or  denying  the  existence  of  such  facts.  JSier- 
hardt  V.  Sanger^  51  Wis.  72;  JewdL  v.  CI,  St,  P.  <&  M.  H. 
Co.  54  Wis.  610;  Montreal  River  L.  Co.  v.  MihiUa,  80  Wis. 
540;  Haley  v.  Jump  River  L.  Co,  81  Wis.  412;  Ohlweiler  v. 
Lohmann,  88  Wis.  75;  Farley  v.  CI,  M.  db  St.  P.  R.  Co.  89 
Wis.  206;  Klochinski  v.  Shores  L.  Co.  93  Wis.  417;  Louia 
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F.  Fromer  <6  Co.  v.  Stmley,  95  Wis.  56;  Boater  v.  C.  cfe 
N.  W,  R.  Co.  104  Wis.  307.  Those  cases  all  condemn  such 
verdicts  as  the  one  before  as,  in  nnmistakable  language. 
They  recognize  that  there  is  a  wide  discretion  vested  in 
trial  judges  in  framing  special  verdicts,  and  that,  in  the 
exercise  thereof,  they  may  subdivide  issues  which  are  in 
fact  single,  and  may  present  an  issue  in  more  than  one 
form  and  the  case  be  free  from  prejudicial  error,  and  refuse 
to  submit  questions  suggested  by  counsel  which  are  in  every 
respect  proper,  if  the  subject  thereof  is  covered  by  other 
questions  {Werner  v.  C  <b  N.  W.  R.  Co.  105  Wis.  300,  309); 
but  do  not,  and  manifestly  could  not  properly,  hold  <  that 
judicial  discretion  extends  to  the  framing  of  such  verdicts 
on  a  plan  which  is  not  only  outside  the  meaning  of  the 
statute,  but  contrary  to  its  very  letter  fend  spirit,  and  which 
defeats  its  object.  Such  a  practice  tends  to  turn  what  was 
intended  to  be  a  valuable  aid  in  securing  an  intelligent  and 
methodical  consideration  by  the  jury  of  each  essential  fact 
in  controversy  constituting  the  plaintiff's  cause  of  action, 
or  the  defense  thereto  in  the  case  of  afSrmative  matter  in 
that  regard,  without  undue  influence  as  to  the  final  result, 
into  a  means  of  embarrassing  a  jury  and  defeating  a  meri- 
torious cause  of  action  or  defense.  If  the  law,  according 
to  its  letter  and  spirit  and  the  decisions  of  this  court,  were 
firmly  administered  by  trial  courts,  no  party  with  an  honest 
cause,  or  attorney  advocating  such  a  cause,  would  be  liable 
to  look  upon  it  other  than  as  a  valuable  aid  in  securing  jus- 
tice. 

Here  we  have  twenty-one  questions.  The  first  two  cover 
the  subject  of  whether  the  plaintiff  was  in  fact  injured  at 
the  time  and  place  alleged  in  the  complaint, —  a  matter 
which,  though  put  in  issue  by  the  pleadings,  was  not  in  con- 
troversy on  the  evidence,  and  therefore  was  not  required  to 
be  submitted  to  the  jury  for  decision.  As  suggested  in 
Montreal  River  L*  Co.  v.  MihiUsy  80  Wis.  540,  such  ques- 
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tions  are  not  material  and  controverted  questions  of  fact 
within  the  meaning  of  the  statute.  A  fact  alleged  in  the 
complaint  and  admitted  by  the  answer,  or,  if  denied  by  the 
answer,  admitted  on  the  trial,  either  expressly  or  by  not 
challenging  positive  evidence  which  will  not  permit  of  a 
decision  other  than  one  way,  is  not  a  fact  in  controversy 
within  any  reasonable  meaning  of  the  term.  The  third 
question  was  not  so  framed  as  to  call  for  a  direct  answer; 
and,  though  it  was  within  the  issues,  it  was  covered  by  the 
question  as  to  whether  the  alleged  insufficiency  of  the  walk 
was  the  proximate  cause  of  the  injury.  The  next  question, 
though  proper  in  form,  was  unnecessary.  It  was  directed 
to  the  extent  of  plaintiffs  injury,  which  might  well  have 
been  left  to  the  consideration  of  the  jury  in  determining 
the  amount  of  the  damages.  The  next  question  related  to 
whether  plaintiff  was  guilty  of  contributory  negligence  in 
respect  to  the  permanency  of  her  injury,  a  subject  on  which 
we  fail  to  find  any  evidence  calling  for  a  finding.  The  next 
question,  being  the  sixth,  is  the  first  one  in  the  special  ver- 
dict which  was  really  necessary  to  a  proper  submission  of  the 
case.  It  covered  the  subject  of  whether  the  sidewalk,  at 
the  place  where  and  time  when  plaintiff  was  injured,  was 
insufficient  for  public  use.  The  jury  answered  the  question 
in  favor  of  plaintiff,  leaving  only  the  question  of  notice  to 
be  likewise  found  to  establish  appellant's  negligence  as  al- 
leged. The  seventh  question  violated  the  rule  requiring  in- 
terrogatories to  be  so  framed  as  to  call  for  affirmative  or 
negative  answers  and  to  be  not  so  framed  as  to  require  the 
jury  to  state  the  ground  of  any  particular  conclusion  reached 
by  them.  McCoy  v.  Milwaukee  St.  R.  Co,  88  Wis.  66.  Fur- 
ther, the  subject  thereof  was  covered  by  the  preceding  ques- 
tion. This  is  the  language  used:  "If  you  shall  answer  the 
fourth  question  'Yes,'  then  in  what  respect  was  such  side- 
walk defective  and  out  of  order  ? "  The  eighth  question 
asked  the  jury  how  long  prior  to  the  accident  the  sidewalk 
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was  insnffloient  at  the  place  where  the  accident  occurred.' 
It  did  not  call  for  an  affirmative  or  a  negative  answer,  and 
was  included  in  the  twelfth  question  on  the  subject  of 
whether  defendant  knew  of  the  insufficiency  of  the  walk  in 
time,  by  the  exercise  of  reasonable  diligence,  to  have  repaired 
the  same  before  the  accident  complained  of.  The  next  three 
^juestions  are  also  covered  by  the  twelfth  question,  and  were 
wholly  unnecessary.  The  last  of  such  three  is  defective  in 
respect  to  the  form  of  the  answer  called  for.  The  thirteenth 
question  related  to  whether  the  fall  on  the  walk  was  the 
cause  of  the  disability  complained  of,  a  matter  not  in  dis- 
pute. The  next  question  called  for  a  finding  as  to  whether 
plaintiff  had  knowledge  of  the  defect  before  she  was  in- 
jured. There  does  not  appear  to  have  been  any  evidence 
suggesting  that  she  had  such  knowledge,  therefore  there 
was  no  necessity  for  submitting  the  question  to  the  jury. 
The  next  question  depended  upon  the  preceding  one  and 
was  of  course  unnecessary.  The  sixteenth  question  called 
for  a  finding  as  to  whether  the  insufficiency  of  the  side- 
walk was  such  as  to  be  liable  to  cause  an  injury  to  a  person 
passing  over  it  in  the  exercise  of  ordinary  care.  That  was 
not  a  fact  in  issue  on  the  pleadings,  except  as  covered  by 
the  general  allegation  that  the  sidewalk  was  insufficient, 
and  the  fact  in  that  regard  was  covered  by  the  sixth  ques- 
tion. 

The  seventeenth  question  was  intended  to  cover  the  sub- 
ject of  whether  plaintiff  was  guilty  of  contributory  negli- 
gence. This  language  was  used:  "Was  the  plaintiff  guilty 
of  a  slight  want  of  ordinary  care  and  prudence  on  her  part 
which  contributed  directly  to  cause  the  injury  complained 
of?"  That  was  submitted  in  lieu  of  the  following,  requested 
by  appellant's  counsel:  "Did  a  slight  want  of  ordinary  care 
on  the  part  of  the  plaintiff  contribute  to  the  injury  ?"  Had 
the  learned  trial  court  adopted  the  language  suggested  by 
appellant's  counsel,  no  error  would  have  been  committed. 
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However,  the  practice  of  dividing  the  subject  of  contribu- 
tory negligence  into  want  of  ordinary  care  and  slight  want 
of  ordinary  care  does  not  meet  with  our  approval.  The 
better  way  would  have  been  to  submit  a  plain  question  cov- 
ering the*  whole  subject,  thus:  "  Did  want  of  or<finary  care 
on  the  part  of  the  plaintiflF  contribute  to  produce  the  injury 
she  received  ?  **  and  to  explain  to  the  jury  that  the  burden 
of  proof  to  establish  the  afSrmative  of  the  interrogatory  by 
a  preponderance  of  the  evidence  was  upon  defendant;  that 
such  establishment,  to  the  satisfaction  of  the  jury,  of  want 
of  ordinary  care,  however  slight,  would  entitle  appellant  to 
an  afSrmative  answer;  that  ordinary  care,  within  the  mean- 
ing of  the  question,  meant  such  care  as  is  ordinarily  exer- 
cised by  the  great  mass  of  mankind  in  the  same  or  similar 
circumstances;  and  that  such  want  of  care  was  not  a  con- 
tributing cause  to  produce  the  injury  unless  there  was  a 
proximate  connection  between  such  injury  and  such  want 
of  care;  and  that  might  well  have  been  followed  by  an  ex- 
planation of  the  term  "  proximate  connection.'*  The  ques- 
tion submitted  was  clearly  defective.  The  same  element  of 
proximate  cause  enters  into  and  is  essential  to  contributory 
negligence  as  to  the  negligence  that  it  contributes  to  and 
which  is,  in  the  absence  of  the  defense  of  contributory  neg- 
ligence, actionable.  What  that  is  has  been  so  often  fully 
explained  that  it  must  be  assumed  the  bench  and  bar  under- 
stand it.  So,  in  explaining  what  is  a  proximate  connection 
between  want  of  ordinary  care,  on  the  part  of  either  plaint- 
iff or  defendant,  and  the  injury  involved  in  a  case  like  this, 
which  is  necessary  to  render  such  fault  a  subject  for  con- 
sideration by  courts,  it  is  plain  that  it  is  just  as  erroneous  to 
say  that  the  proximate  cause  is  the  direct  cause  as  to  one 
party  as  to  the  other.  In  Sutton  v.  Wa/uwatoaa^  29  Wis.  21, 
this  court  said  that,  to  make  want  of  ordinary  care  on  the 
part  of  the  plaintiff  a  defense  to  the  claim  for  damages.based 
on  the  defendant's  actionable  negligence,  it  must  appear 
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that  there  was  such  a  relation  between  plaintiff's  fault  and 
the  injury  that  snch  injury  was  a  natural  and  probable 
result  thereof  and  that  an  accident  and  consequent  injury 
to  the  plaintiff  might  naturally  and  reasonably  have  been 
expected  under  the  circumstances.  Contributory  negligence, 
in*  its  literal  sense,  means  that  there  was  mutual  fault, — 
fault  of  the  same  nature  upon  the  one  side  as  upon  the  other, 
though  not  necessarily  in  the  same  degree,  so  far  as  the  law 
takes  notice  thereof  to  award  redress  for  wrongs.  So  con- 
tributory negligence,  obviously,  is  impossible,  without  the 
connection  between  the  fault  of  the  contributor  and  the  in- 
jury visited  upon  his  personal  or  property  rights,  known  in 
the  law  of  negligence  as  the  proximate  cause,  as  explained 
in  many  cases  decided  by  this  court,  involving  the  right  to 
redress  for  injuries  attributable  to  responsible  human  agen- 
cies on  the  ground  of  negligence.  Deisenrieter  v.  Kraus- 
Merkd  M.  Co:  97  Wis.  284,  288;  MoFarla/ne  v.  SuUiva/n^  99 
Wis.  363,  364;  SchneideT  v.  6%  M.  <&  St.  P.  R.  Co.  99  Wis. 
378,  388;  Ward  v.  C,  M.  <&  St.  P.  B.  Co.  102  Wis.  219,  220; 
Bigdow  v.  Daniehon^  102  Wis.  474;  Baxter  v.  C.  dh  N.  Fl 
R.  Co.  104  Wis.  317,  819;  WiUa  v.  Ashland  Z.,  P.  <&  St.  R. 
Co.  108  Wis.  255,  261;    Beach,  Contributory  Negligence, 

§§  7, 14. 

Notwithstanding  what  has  been  said  in  regard  to  the 
seventeenth  question,  the  error  committed  in  submitting  it 
and  in  rejecting  a  proper  question  on  the  subject  intended 
to  be  covered  by  it,  proposed  by  appellant's  counsel,  did  not 
work  prejudice  to  appellant,  because  in  answer  to  the  tenth 
question  the  jury  found  that  the  insufSciency  in  the  side- 
walk, which  caused  the  injury,  was  not  discoverable  by  a 
person  of  ordinary  care,  without  removing  the  plank  of  the 
walk  which  was  apparently  properly  in  place.  There  was 
no  evidence  in  the  case  to  warrant  a  finding  that  respondent 
had  actual  knowledge  of  the  rotten  stringer,  and  as  a  mat- 
ter of  law  it  was  not  her  duty  to  remove  the  planking  and 
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-examine  the  bed  timbers  of  the  walk  before  attempting  to 
proceed.  We  do  not  see  clearly  that  there  was  any  ques- 
tion of  contributory  negligence  to  be  submitted  to  the  jury 
on  the  evidence;  but  if  there  was,  it  was  sufl5ciently  found 
in  plaintiffs  favor  by  the  finding  referred  to. 

The  next  question,  numbered  16  in  the  verdict,  called  for 
a  findiug'as  to  whether  the  officers  of  appellant  ought,  under 
the  circumstances,  to  have  anticipated  that  the  condition  of 
the  walk  might  probably  result  in  an  injury  to  a  person 
passiug  over  the  same.  The  question  was  entirely  unneces- 
sary. It  covered  a  subject  which  was  not  for  the  considera- 
tion of  the  jury  except  as  it  was  involved  in  the  question  as 
to  whether  the  sidewalk  was  insuflScient  for  public  use. 

Question  numbered  17  asked  the  jury  whether  the  in- 
jury was  the  result  of  mere  accident.  That  only  tended  to 
oonfuse  the  jury.  It  had  no  necessary  or  proper  place  in 
the  verdict,  under  the  circumstances,  since  the  facts  in  issue, 
constituting  the  alleged  negligence  and  its  proximate  con- 
nection with  the  injury,  rendering  it  actionable,  were  cov- 
ered by  proper  questions,  though  the  wording  thereof  might 
have  been  improved.  One  of  such  questions  was  the  eight- 
eenth. The  language  thereof  is  as  follows:  "Was  the  de- 
fendant city  guilty  of  negligence  on  its  part,  or  on  the  part 
of  its  oflBcers,  which  was  the  natural  and  probable  cause  of 
the  accident  to  the  plaintiff  and  which  accident  in  the  light 
of  the  attending  circumstances  ought  reasonably  to  have 
been  foreseen  by  a  person  of  ordinary  intelligence,  care,  and 
prudence?  "  It  would  have  been  far  better  to  use  the  fol- 
lowing simple  form  for  that  question :  "  Was  the  insufficiency 
of  the  walk  the  proximate  cause  of  the  injury?  "  with  proper 
instructions  as  to  the  meaning  of  the  term  "  proximate 
cause."  The  question  was  restrictive,  though  that  was  in 
favor  of  appellant.  It  limited  the  subject  of  the  probable 
effect  of  the  insufliciency  of  the  walk,  which  the  appellant's 
officers  ought  reasonably  to  have  anticipated,  to  the  happen- 
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ing  of  the  particular  accident  in  qaestion^  That,  of  coarse^ 
was  wrong,  as  explained  in  Deisenrieter  v.  Kratis-Merkd  M. 
Co.  97  Wis.  284. 

The  next  question,  numbered  19  in  the  verdict,  but  in  fact 
the  twenty-first,  was  as  follows :  "  If  the  court  be  of  the 
opinion  that  the  plaintiff  has  a  good  cause  of  action,  we 
find  for  the  plaintiff,  otherwise  we  find  for  the  defendant 
And  if  the  court  should  be  of  the  opinion  that  the  plaintiff 
is  entitled  to  recover  in  this  action,  at  what  sum  do  you 
assess  her  damages?"  The  first  part  of  the  question,  so 
called,  is  not  in  the  form  of  an  interrogatory,  and  in  fact  is 
not  one  at  all.  It  was  manifestly  improper.  Why  it  should 
have  been  thought  necessary  or  even  advisable  or  permissible 
to  ask  the  jury  to  say  whether  they  were  in  harmony  with 
whatever  conclusion  the  court  might  ultimately  reach  as  to 
the  law  of  the  case,  is  beyond  our  comprehension.  It  is 
probably  as  harmless  as  would  have  been  a  direct  question 
as  to  whether  the  jury  were  willing  that  the  legal  rights  of 
the  parties,  on  the  facts  found,  should  be  determined  by  the 
court.  But  why  incumber  a  verdict  with  such  useless  ma- 
terial, contrary  to  the  correct  practice  as  it  has  been  laid 
down  over  and  over  again?  For  the  subject  covered  by  the 
question,  so  called,  only  this,  or  something  equivalent,  was 
required:  "What  sum  of  money  will  compensate  plaintiff 
for  her  injury?  " 

All  that  has  been  said  seems  justified  in  order  to  bring 
into  clear  light  the  useless  and  often  prejudicial  labor  put 
upon  special  verdicts  in  some  jurisdictions,  whereby  a  mass 
of  unnecessary  and  confusing  questions  are  submitted  to 
juries,  instead  of  a  few  plainly  worded  interrogatories  cov- 
ering the  facts  put  in  issue  by  the  pleadings  and  contro- 
verted on  the  evidence,  which  the  law  requires.  It  is  the 
perversion  of  the  law  as  to  such  verdicts  that  often  renders 
its  administration  laborious,  perplexing,  and  uncertain  as 
regards  reaching  a  result  that  will  stand  the  test  of  a  review 
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by  the  supreme  judicial  tribunal,  even  where  the  greatest 
possible  latitude,  reasonable,  is  given  to  the  legislative  com- 
mand to  overlook  imperfections  not  prejudicing  the  sub- 
stantial rights  of  the  parties.  For  the  mass  of  questions 
we  have  reviewed,  it  would  have  been  very  easy  to  submit, 
under  proper  instructions,  the  following:  "Was  the  side- 
walk, at  the  place  where  and  time  when  plaintiff  was  in- 
jured, insuflBoient  for  public  use  ?  If  the  jury  answer  *Tes  ' 
to  the  first  question,  did  the  defendant  have  notice  of  such 
insuflSciency  so  that,  by  the  exercise  of  reasonable  diligence, 
it  might  have  remedied  it  before  the  plaintiff  was  injured  ? 
If  the  jury  say  ^  Yes '  to  the  first  and  second  questions,  was 
such -insufficient  condition  of  the  sidewalk  the  proximate 
cause  of  plaintiflTs  injury?  Was  plaintiflf  guilty  of  want  of 
ordinary  care  which  contributed  to  produce  her  injury? 
What  sum  of  money  will  compensate  plaintiiBf  for  her  in- 
jury ?  "  We  do  not  say  but  that  other  questions  might  prop- 
erly have  been  added  to  those  suggested;  but  none  would 
have  been  necessary,  nor,  probably,  in  the  least  helpful  in 
reaching  a  just  result  in  the  manner  contemplated  by  the 
statute,  as  repeatedly  judicially  declared. 

What  we  have  said  covers  all  the  imperfections  in  the 
special  verdict  suggested  by  appellant's  counsel  and  many 
that  were  not  suggested.  The  fact  that  proper  questions, 
proposed,  were  rejected,  was  not  prejudicial,  since  the  en- 
tire subject  of  the  action  was  covered  by  those  which  may 
be  considered  as  properly  submitted.  After  a  full  review 
of  the  case,  notwithstanding  a  multitude  of  errors,  we  are 
unable  to  discover  any  that  can  rightly  be  considered  preju- 
dicial'to  the  substantial  rights  of  the  litigants.  After  elimi- 
nating from  the  verdict  all  useless  and  erroneous  questions, 
we  have  left,  in  some  form  which,  in  all  reasonable  proba- 
bility, was  understood  by  the  jury,  questions  covering  the 
facts  essential  to  plaintiff's  cause  of  action,  and  which  were 
found  in  her  favor.    It  is  hoped  that  imperfections,  such  as 
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we  have  here  pointed  out,  will  grow  less.  While  the  statute 
requires  this  court  to  overlook  harmless  errors  (sec.  2829, 
Stats.  189S),  manifestly  the  commission  of  them  should  be 
avoided  so  far  as  practicable.  Were  it  not  for  the  benefi- 
cent statute,  re-enforcing  the  old  rule  that  mere  error  should 
not  be  permitted  to  disturb  the  course  of  justice,  it  would 
be  diflBcult  to  see  how  such  a  perversion  of  the  legislative 
purpose  in  giving  to  parties  the  right  to  a  special  verdict, 
as  the  submission  of  a  mass  of  useless  and  improperly  worded 
questions  with  those  necessary  to  a  complete  verdict,  could 
be  passed  over  as  insufficient  to  warrant  disturbing  the  judg- 
ment entered  upon  the  verdict;  and  even  then  we  are  com- 
pelled to  extend  the  mantle  of  the  statutory  rule  to  its  ut- 
termost to  save  the  judgment. 

The  court  charged  the  jury,  in  respect  to  the  question  of 
whether  the  defendant  had  notice  that  the  sidewalk  was  in- 
sufficient before  plaintiflf  was  injured,  that  'if  the  street 
commissioner  had  such  knowledge,  that  was  knowledge  to 
the  city  if  the  officer's  knowledge  was  obtained  a  sufficient 
length  of  time  before  the  injury  in  the  exercise  of  reasonable 
care  and  diligence  under  the  circumstances.'  That  was  ex- 
cepted to.  It  is,  as  claimed  by  counsel  for  appellant,  with- 
out meaning.  The  interrogatory  to  which  it  was  directed 
only  covered  the  subject  of  knowledge  of  the  defendant  be- 
fore the  injury,  without  regard  to  time.  The  language,  to 
the  effect  that  knowledge  of  the  street  commissioner  was 
knowledge  of  the  city,  should  not  have  been  limited  by  the 
language, "  if  such  officer  had  knowledge  a  sufficient  length 
of  time,  in  the  exercise  of  reasonable  care  and  diligence 
under  the  circumstances."  Again,  the  added  element  con- 
tained no  information  as  to  what  the  words  ''sufficient 
length  of  time  "  referred  to.  It  should  have  been  entirely 
omitted  from  the  instruction,  or  the  question  should  have 
been  changed  to  cover  the  subject  of  whether  appellant  had 
knowledge  of  the  insufficiency  of  the  walk  in  time  to  have 
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remedied  the  same  before  plaintiff  was  injured,  by  the  exer- 
cise of  reasonable  diligence;  and  the  last  clause  of  the  in- 
struction should  have  been  completed  by  adding  the  words, 
"  to  have  remedied  the  insufficiency,"  or  some  equivalent. 
The  answer  to  the  question,  in  view  of  the  instruction,  failed 
to  cover  any  fact  in  issue  either  on  the  pleadings  or  the  evi- 
dence. However,  the  errors  in  respect  thereto  are  of  no 
avail  to  appellant,  since  the  jury  found,  in  answer  to  one 
question,  that  the  city  had  actual  notice  of  the  insufficiency 
of  the  walk  for  three  months  before  the  injury  occurred, 
which  was  sufficient,  as  a  matter  of  law,  to  have  enabled  it, 
by  the  exercise  of  reasonable  care,  to  remove  the  danger 
before  plaintiff  was  injured. 

It  is  further  contended  in  regard  to  the  instruction  dis- 
cussed, that  it  was  faulty  because  there  was  no  evidence  in 
the  case  of  actual  notice  to  defendant  of  the  insufficiency  of 
the  walk.  That  subject  has  been  heretofore  referred  to. 
There  was  little  or  no  evidence  tending  to  show  that  appel- 
lant's street  commissioner  knew  that  the  sidewalk  was  in- 
sufficient, in  time  to  have  remedied  the  difficulty  before 
plaintiff  was  injured,  at  the  precise  spot  where  the  injury 
occurred,  by  observing  the  rotten  stringers  there  situate; 
but  the  evidence  is  undisputed,  as  we  look  at  it,  that  he,  for 
months  before  the  accident,  knew  that  the  bedpieces  of  the 
walk  were,  as  a  rule,  decayed  and  wholly  insufficient  to  hold 
planks  in  their  proper  places  by  nails  driven  through  them 
into  such  pieces.  That  was  amply  sufficient  to  charge  him, 
and  his  principal,  with  actual  knowledge  of  the  condition 
of  the  stringers  at  the  place  of  the  accident. 

At  the  close  of  the  instructions  directed  to  particular  ques- 
tions, a  general  charge  was  given  on  the  subject  of  negli- 
gence. Objection  is  made  that  the  court  improperly  defined 
the  term  "negligence."  Probably  the  definitions  given  by 
the  court,  of  legal  terras  applicable  to  negligence,  were  cor- 
rect enough  as  mere  statements  of  abstract  propositions,  but 
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all  general  instructions  on  the  subject  shonld  have  been 
omitted.  The  law  imposed  upon  the  city  the  duty  of  keep- 
ing its  sidewalks  in  a  reasonably  safe  condition  for  public 
travel.  A  finding  that  it  failed  to  perform  that  duty,  not- 
withstanding notice  to  its  street  commissioner  of  the  insuf- 
ficiency of  the  walk  for  a  sufficient  length  of  time  before 
plaintiff  was  injured  to  have  performed  its  duty,  left  the 
legal  result  to  be  declared  by  the  court  on  the  application 
for  judgment  The  jury  had  nothing  to  do  with  it.  Gen- 
eral instructions,  and  especially  the  statement  of  mere  ab- 
stract principles  of  law,  with  which  the  jury  have  no  possible 
concern,  should  be  wholly  omitted  where  a  special  verdict 
is  taken.  Waa^d  v.  CI,  M.  <&  St.  P.  R.  Co.  102  Wis.  219; 
Schneider  V.  C.j  M.  <6  St.  P.  R.  Oo.  99  Wis.  378,  888;  RKyn&r 
V.  Menasha^  107  Wis.  201,  206.  Any  other  course  tends  to 
defeat  the  object  of  a  special  verdict  No  objection  was 
made  to  the  instruction  that  has  called  out  what  is  here  said, 
except  that  it  did  not  clearly  define  the  degrees  of  negli- 
gence applicable  to  the  case  so  the  jury  could  get  an  intelli- 
gent idea  thereof.  As  we  hold  that  the  jury  had  nothing 
to  do  with  that  subject,  and  that  nothing  was  said  by  the 
court  in  respect  thereto  prejudicially  wrong,  unless  it  was 
by  violating  the  rule  against  giving  any  general  instructions 
at  all,— which  point  was  not  raised  by  a  proper  exception, — 
no  error  is  before  us  in  respect  to  the  instruction  that  can 
avail  appellant. 

The  points  presented  for  consideration  by  appellant's  coun- 
sel that  have  not  been  discussed  have  all  been  considered. 
Each  has  been  specially  treated  that  seemed  to  require  such 
notice.  We  have  not  discovered  any  good  ground  for  de- 
ciding that  injustice  was  done  to  appellant,  which  we  are 
permitted  by  a  proper  exception  to  deal  with,  except  in  an 
advisory  way  in  the  interest  of  a  better  administration  of 
the  law  in  respect  to  special  verdicts.  We  have  spoken 
plainly  on  that  subject,  as  duty  seemed  to  require,  in  order 
Vou  113—6 
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to  eradicate,  if  possible,  the  l^ad  practice  of  sabmitting  cases 
for  the  consideration  of  juries  in  a  radically  diflFerent  way 
from  that  designed  by  the  statute.    A  special  verdict  such 
as  the  law  contemplates,  as  before  indicated,  is  not  a  thing' 
which  plaintiffs  or  attorneys  in  honest  cases,  or  trial  courts, 
should  look  upon  with  disfavor.    The  difSculties  supposed 
to  exist  in  respect  to  such  verdicts  are  not  created  by  the 
statute  but  by  a  failure  to  understand  and  properly  admin- 
ister it.     There  is  little  or  no  difBculty,  in  most  cases,  in 
framing  a  special  verdict,  calling  for  an  affirmative  or  neg- 
ative answer  as  to  the  truth  of  each  particular  proposition 
of  fact  necessary,  from  the  standpoint- of  the  complaint,  to 
the  plaintiff's  cause  of  action,  put  in  issue  by  the  answer, 
and  controverted  on  the  evidence.    If  one  does  not  anchor 
to  the  statute  by  foUpwing  that  course,  he  is  liable  to  experi- 
ence all  the  difficulties  which  some  persons  suppose  are 
necessary  incidents  of  the  right  of  litigants  to  special  ver- 
dicts.   One  may  keep  to  such  anchorage  and  yet  exercise 
a  broad  discretion  in  framing  the  special  questions.    They 
may  be  so  stated  as  to  treat  a  fact  in  issue,  which  is  really 
single,  as  divisible,  and  a  particular  subject  of  fact  may  be 
submitted  in  different  ways,  so  the  jury  may  be  compelled 
to  look  at  it  from  different  standpoints,  without  the  commis- 
sion of  reversible  error.    That  does  not  hold  strictly  to  the 
letter,  nor  perhaps  the  spirit,  of  the  statute,  but  has  been  too 
often  held  to  be  within  its  reasonable  scope  to  be  now  de- 
nied; yet,  it  may  be  carried  so  far  as  to  defeat  the  object 
of  the  law.    The  submission  of  the  propositions  of  fact  that 
are  really  single  as  involving  distinct  issues,  and  the  pres- 
entation of  such  facts  in  different  ways,  should  not  be  in- 
dulged in  under  ordinary  circumstances. 
By  the  Court. — The  judgment  appealed  from  is  affirmed. 

Babdeen,  J.    Sec.  2829,  Stats.  1898,  is  a  beneficent  statute. 
Like  charity,  it  covers  a  multitude  of  sins.    I  cannot  resist 
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the  conviotion,  bowever^  that  it  has  been  torn  to  tatters  in 
this  case.  The  jnajority  opinion  demonstrates  conclusively 
that  the  trial  court  erred  in  the  submission  of  the  special 
verdict  and  in  the  instructions  to  the  jury.  To  this  I  agree, 
but  I  cannot  agree  that  such  errors  are  so  inconsequential  as 
to  be  excused.  They  touch  the  important  issues  in  the  case. 
They  cover  matters  of  vital  importance  to  the  defendant, 
and,  in  my  judgment,  are  more  than  sufficient  to  warrant  a 
judgment  of  reversal. 


Wasdik,  Appellant,  vs.  Milleb  and  another.  Respondents. 

October  18— November  3, 190  L 

Negligence:  Fire  spreading  to  land  of  another:  Court  and  jury:  Ineirwy 
tione:  Ordinary  care. 

t  On  a  day  without  wind  defendants  set  fire  to  the  weeds  growing  on 
their  marsh  land,  after  having  equipped  themselves  with  wet  oar* 
pets  to  prevent  the  fire  spreading  beyond  their  own  forty-acre  tract. 
A  wind  unexpectedly  arose  and,  in  spite  of  their  utmost  exertions, 
caused  the  fire  to  run  over  the  adjoining  lands  of  plaintiff.  Held, 
that  the  question  whether  they  exercised  ordinary  care  was  one  for 
the  jury. 

2l  An  instruction  that  from  certain  facts  the  jury  might  infer  negli- 
gence was  properly  refused,  where  there  were  circumstances,  not 
mentioned  in  the  instruction,  tending  to  rebut  such  inference. 

&  It  was  not  error  to  refuse  an  instruction  that  it  was  defendant's  duty 
to  exercise  such  rare  as  the  great  mass  of  mankind  would  exercise 
*"  under  the  same  or  similar  circumstances,*'  where  tbe  court  in- 
structed that  the  care  required  was  such  as  the  great  majority  of 
mankind  would  and  do  exercise  "under  like  circumstances.** 

i  In  determining  whether  a  person  whose  acts  caused  injury  to  an- 
other was  guilty  of  negligence,  the  test  is  not  whether  injury  from 
such  acts  was  probable^  but  whether  injury  might  have  been  ex- 
pected by  a  person  of  ordinary  care  under  like  circumstances,  in- 
cluding the  precautions  taken  to  avert  such  an  injury. 


Digitized  by  VjOOQIC 


68  SUPREME  COURT  OF  WISCONSIN.      [Nov. 

Warden  v.  Miller,  112  Wia  67. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.    Affirmed. 

The  defendants  were  sued  upon  a  charge  that  they  negli- 
gently started  a  fire,  and  wrongfully  and  negligently  suf- 
fered said  fire  to  run  and  spread  on  certain  described  lands, 
of  the  plaintiff,  to  his  damage.  It  appeared  that  on  No- 
vember 6, 1899,  a  fire  was  started  by  the  defendant  ImUr 
upon  a  certain  marsh  forty  occupied  by  the  two  defendants, 
which  had  not  been  mowed  the  previous  year;  that  it  was 
a  dry  time;  that  said  fire  got  beyond  the  control  of  the  de- 
fendants, although  they  had  made  some  preparation  to  pre- 
vent that  event  by  equipping  themselves  with  wet  carpets? 
etc.;  and  that,  although  they  made  exertion  to  prevent  its 
escape,  it  ran  northward  onto  and  across  a  marsh  forty  be- 
longing to  the  plaintiff,  and  destroyed  a  considerable  quan- 
tity of  small  poplar  trees  and  some  willows  of  larger  size 
growing  thereon.  A  special  verdict  was  taken,  in  which  it 
was  found  that  the  fire  was  set  by  defendant  Imler^  and 
not  by  the  two  defendants  jointly;  that  it  was  not  negli- 
gently set,  and  that  it  was  not  negligently  suffered  to 
escape  onto  the  plaintiff's  land;  that  it  did  not  injure  the 
plaintiff 's  land;  and  that  his  damages  were  "  blank  dollars." 
Motion  to  set  aside  several  answers  was  overruled,  as  also 
one  for  a  new  trial,  and  judgment  was  entered  in  favor  of 
the  defendants,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Sawyer  <&  Sawyer, 
and  oral  argument  by  II,  W.  Sawyer  and  E.  W.  Sawyer.  They 
contended,  inter  alia,  that  the  claim  that  the  wind  changed 
or  came  up  after  the  fire  was  set  is  no  defense,  because  a  per- 
son of  ordinary  prudence  will  anticipate  such  changes  as 
likely  to  occur.  North&rn,  Pacific  R.  Co.  v.  Lewis,  61  Fed. 
Eep.  658;  Oram  v.  N.  P.  E.  Co.  1  N.  Dak.  262.  The  spread- 
ing of  fire  once  set,  especially  in  the  open  country,  is  natural 
and  reasonably  to  be  expected.  Tyler  v.  Ricamore,  87  Va. 
466.    Before  the  fire  could  have  burned  what  defendant  in- 
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tended  it  to  bum  it  naturally  would  have  extended  so  as  to 
have  a  frontage  across  the  entire  forty,  and  yet,  appreciat- 
ing that  it  might  get  away  from  her,  instead  of  mowing  or 
plowing  a  space  to  act  as  a  barrier,  she  took  a  few  small 
pieces  of  carpet  such  as  an  old  lady  could  carry  eighty  rods, 
and  neither  took  men  along  to  do  the  work  and  help  control 
the  fire  nor  gave  notice  to  any  one  of  her  intention  to  set  it. 
Such  conduct  was  negligence  as  matter  of  law.  Shearman 
&  Redf.  Negligence,  §  669;  Cooley,  Torts,  700;  Sdieck  v.  L. 
S.  dB  JT.  S,  JR.  Co.  93  Mich.  375;  Salisbury  v.  Eerchenroder, 
106  Mass.  458;  Bolin  v.  (7.,  St,  P.,  M.  <6  O.  E.  Co.  108  Wis. 
333;  LowiamOe,  N.  A.  <6  C.  li.  Co.  v.  Mtsche,  126  Ind.  229, 
and  cases  cited;  Broom,  Legal  Maxims,  883;  'Vaiiffhan  v. 
Menlove,  3  Bing.  N.  C.  468;  TuherviUe  v.  Stamper  Ld.  Raym. 
264, 1  Salk.  13 ;  Jones  v.  Festiniog  B.  Co.  L.  R.  3  Q.  B.  733.  It 
was  negligence  on  the  part  of  the  defendants  to  fail  to  give 
plaintiff  notice,  that  he  might  protect  his  property.  Bachelder 
V.  Heagan^  18  Me.  32 ;  Hewey  v.  Nourse^  54  Me.  258 ;  TourteUot 
v.  HosehrooJc^  1  Met.  460;  Bennett  v.  ScuUy  18  Barb.  348. 
J.  K  Malone  and  M.  L.  LuecTc^  for  the  respondents. 

Dodge,  J*.  From  among  the  very  numerous  assignments 
of  error  alleged  by  appellant  those  which  assault  the  cor- 
rectness of  the  jury^s  finding  that  the  fire  in  question  was 
neither  negligently  set  nor  negligently  allowed  to  escape 
onto  the  plaintiffs  premises  are  most  vigorously  argued  and 
most  radical  in  reaching  a  conclusion  upon  the  whole  case. 
The  assault  on  these  findings  is  both  upon  the  ground  that 
they  have  no  support  in  the  evidence  and  that  they  were 
induced  by  errors  of  the  court  in  givjng  certain  instructions 
and  in  refusing  certain  others  requested  by  the  appellant. 

It  seems  hardly  necessary  at  this  late  day  to  reiterate  the 
rnle  that  a  jury's  conclusion,  especially  upon  such  a  ques- 
tion as  negligence,  cannot  be  disturbed  by  this  court  if  there 
be  any  credible  evidence,  which,  in  its  most  favorable  view, 
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to  any  reasonable  mind,  can  support  the  conclusion  reached* 
A  conclusion  of  negligence,  of  course,  involves  a  comparisoQ 
of  the  conduct  under  consideration  with  the  conduct  of  the 
great  mass  of  mankind  under  like  circumstances.  This 
standard  must  rest  in  the  experience  and  observation  of  the 
individual  or  individuals  who  are  to  make  the  comparison, 
and  in  the  ordinary  affairs  of  life  it  is  beyond  question  that 
men  selected  from  the  various  professions  and  employments 
of  life  to  sit  upon  juries  are  quite  as  able  to  correctly  form 
and  apply  that  standard  as  are  men  whose  experience  is 
confined  to  a  single  profession.  The  standard  of  ordinary 
care  exercised  by  farmers  in  the  necessary  act  of  burning 
the  refuse  from  marsh  lands  in  a  particular  part  of  the  state 
is,  of  course,  far  better  known  tct  a  jury  of  the  vicinage 
than  it  can  be  to  us.  If,  therefore,  there  is  any  credible 
evidence  of  any  precautions  against  injury  resulting  from 
the  doing  of  such  acts,  it  is  peculiarly  appropriate  that  we 
should  refrain  from  setting  aside  the  conclusion  of  such  a 
jury  that  such  acts  do  or  that  they  do  not  coincide  with  the 
care  ordinarily  exercised.  After  a  careful  examination  of 
the  evidence,  we  think  it  plain  that  there  was  evidence 
bearing  upon  the  situation  and  conduct  of  the* defendants 
proper  to  be  submitted  to  the  jury  in  this  case,  and  from 
which  they  might  have  drawn  the  inference  of  due  care, 
although  they  might  equally,  so  far  as  a  court  can  say, 
have  reached  a  conclusion  of  negligence.  To  detail  a  few 
of  these  circumstances:  There  was  an  extended  marsh,  over- 
grown with  weeds,  the  burning  of  which  was  apparently 
necessary  to  render  it  productive  the  ensuing  year.  There  is 
evidence  that  the  day  selected  was  entirely  without  wind, 
so  that  the  restraint  of  the  fire  within  desired  bounds  would 
be  comparatively  easy.  There  is  conflict  of  evidence  as  to 
whether  any  unusual  condition  of  drouth  existed,  so  as  to 
render  the  escape  of  the  fire  unusually  perilous.  The  de- 
fendants equipped  themselves  with  wet  carpets  to  an  extent 
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which  they  thonght  would  enable  them  to  control  the  fire 
within  desired  limits.  The  ultimate  escape  of  the  fire, 
they  testified,  was  due  to  an  unforeseen  and  unexpected 
change  and  increase  in  the  wind,  so  that  it  blew  almost  di- 
rectly towards  the  only  unprotected  direction,  and  when  that 
predicament  arose  they  exerted  themselves  to  the  utmost, 
and  did  everything  in  their  power  to  prevent  the  spread  of 
the  fire  toward  the  plaintiffs  premises.  Whether  or  not 
these  precautions  constituted  due  care,  as  measured  by  the 
usual  conduct  of  ordinarily  careful  people  in  like  situations 
and  under  like  circumstances,  was  a  question  which  we  are 
satisfied  might  have  been  resolved  either  way,  and  the  an- 
swer to  which  by  the  jury  should  not  be  disturbed  unless 
induce<i  by  incorrect  instruction  or  erroneous  omission  to 
instruct  as  to  the  law. 

The  plaintiff  requested  an  instruction  to  the  effect  that 
'^the  inflammable  material,  .  .  .  the  direction  and  force 
of  the  wind,  the  drouth  and  dry  condition,  .  .  .  the  ab- 
sence of  fire  barriers,  .  .  .  and  the  general  level  con- 
dition of  the  country"  were  facts  from  which  the  jury 
might  infer  negligence,  if,  from  the  evidence,  they  "  find 
such  to  be  the  facts."  This  instruction  was  refused,  but 
one  was  given  informing  the  jury  that  they  might  take  into 
consideration  such  facts  if  found  to  exist.  In  this  no  error 
as  against  appellant  was  committed.  It  is  a  very  danger- 
ous practice  for  a  court  to  attempt  a  recitation  of  the  facts 
which  may  or  may  not  justify  an  inference  such  as  negli- 
gence. It  is  extremely  liable  to  mislead  the  jury.  Doubt- 
less some  of  these  individual  circumstances,  if  standing  en- 
tirely alone,  or  accompanied  by  certain  conduct,  might 
justify  the  inference  of  negligence,  but  such  an  instruction 
as  this  might  lead  the  jury  to  ignore  every  other  circum- 
stance not  mentioned  in  the  instruction,  of  which,  as  al- 
ready pointed  out,  there  were  several.  The  true  rule  is 
that  from  all  of  the  circumstances  the  jury  might  infer 
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negligence,  or  they  might  infer  due  care;  and  we  think  the 
court  performed  its  whole  duty  to  the  appellant  in  that  he 
did  detail  to  the  jury,  as  worthy  of  consideration,  the  very 
circumstances  suggested  by  the  appellant's  request ;  our  only 
doubt  being  whether  such  instruction  was  fair  to  the  de- 
fendants without  commenting  upon  the  other  facts  which 
tended  more  strongly  to  rebut  the  inference  of  negligence. 
It  is  by  no  means  true  that  those  facts  which  a  court  of  last 
resort  may  properly  declare  to  support  an  inference  of  neg- 
ligence should  be  stated  to  the  jury  as  having  that  effect;' 
certainly  not  unless  they  are  accompanied  by  all  the  other 
facts  and  circumstances  in  the  case.    Benjamin  v.  Covert^ 
65  Wis.  157,  159;  Kuenater  v.  Woodhome,  101  Wis.  216,221. 
Appellant,  with  reference  to  question  6, —  whether  the 
fire  was  negligently  allowed  to  escape, —  requested  an  in- 
struction to  the  effect  that  it  was  the  duty  of  the  defend- 
ants to  exercise  such  care  as  the  great  mass  of  mankind 
would  exercise  under  the  same  or  similar  circumstances. 
The  specific  request  was  refused,  but  the  court  gave  to  the 
jury  the  instruction  that  ordinary  negligence  is  the  want  of 
ordinary  care;  that  is,  want  of  such  care  as  the  great  major- 
ity of  mankind  would  and  do  exercise  in  the  transactions  of 
human  life  under  the  like  conditions  and  circumstances. 
Doubtless  the  instruction  requested  was  a  correct  statement 
of  the  rule  of  law,  but  its  refusal  can  constitute  no  prejudi- 
cial error  if  that  rule  of  law  was  elsewhere  correctly  given 
by  the  court.  The  criticism  made  upon  the  instruction  which 
was  given  is  that  the  court  used  the  expression  ^^  under  like 
circumstances,"  instead  of  that  requested,  ''  under  the  same 
or  similar  circumstances."    This  difference  constitutes  no 
legal  distinction.    Counsel  cites  us  to  various  cases  in  which 
it  has  been  said  that  an  instruction  is  incorrect  which  does 
not  direct  the  jury  to  adopt  as  a  standard  the  care  ordi- 
narily exercised  "  under  the  same  or  similar  circumstances; " 
but  there  might  be  cited  an  almost  equal  number  in  this 
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court  where  the  phrase  ^^  under  like  circumstances  "  is  used. 
Jwng  r.  Stevens  Pointy  74  Wis.  647,  553 ;  Innee  v,  JKUwaukee^ 
96  Wis.  170,  175;  CoUina  v.  JanesvtUe,  107  Wis.  436,  440; 
Deh^ay  v,  Milwaukee  K  R.  <b  L.  Co.  110  Wis.  412.  Indeed, 
the  two  phrases  are  fairly  interchangeable.  If  either  can 
be  said  to  be  the  more  accurate,  it  is  that  which  calls  merely 
for  similarity;  for  it  is  safe  to  say  that  no  two  events  ever 
occurred  under  precisely  identical  circumstances.  If  the 
jury  is  instructed  that  the  circumstances  which  they  are  to 
adopt  as  a  standard  for  comparison  must  be  like  those  which 
are  on  trial,  they  cannot  be  misled  as  to  their  duty  in  that 
respect. 

Appellant  also  assigns  error  upon  refusal  of  the  following 
instruction:  "If  you  find  that  the  defendants,  or  either  of 
them,  set  said  fire  under  such  conditions,  or  at  such  time,  or 
in  such  manner  as  to  make  injury  to  the  property  of  others 
probable,  you  should  answer  question  five  '  Yes.*"  That  is 
neither  a  correct  rule  nor  a  safe  statement  to  a  jury.  The 
word  "probable"  is  too  indefinite.  Many  acts — indeed, 
many  kinds  of  regular  business  —  are  accompanied  by  prob- 
ability of  injury  to  others  in  some  degree,  and  yet  they  do 
not  constitute  negligence  in  and  of  themselves.  Of  course, 
as  the  pjx)bability  of  injury  is  greater,  the  measure  of  pre- 
caution and  care  increases;  but,  if  the  care  exercised  comes 
up  to  the  standard  of  ordinary  care, — such  care  as  is  ordi- 
narily exercised  by  the  great  mass  of  mankind  under  such 
circumstances  of  imminent  peril, —  there  is  no  negligence. 
The  test  to  be  applied  is  not  whether  injury  is  probable,  but 
whether  injury  might  have  been  expected  by  a  person  of 
ordinary  care  under  like  circumstances,  including  in  such 
circumstances  the  precautions  in  fact  taken  to  avert  such 
injury. 

Some  other  criticisms  are  made  of  the  instructions  given 
on  the  subject  of  negligence,  but  they  are  not  of  suflBcient 
gravity  to  warrant  discussion.  SuflBce  it  to  say  that  they 
present  no  reversible  error. 
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Having  thus  reached  the  conclusion  that  the  finding  of 
the  jury  that  defendants  were  guilty  of  no  negligence  has 
support  in  the  evidence,  and  that  no  error  was  committed 
in  the  manner  of  submitting  that  subject  to  them,  the  judg- 
ment in  favor  of  defendants  results  necessarily,  and  it  is  im- 
material whether  any  error  was  committed  upon  other  is- 
sues. We  therefore  refrain  from  consideration  ofiappellant's 
assignments  of  such  errors. 

By  the  Cowrt. — Judgment  affirmed. 


Babdon,  Appellant,  vs.  Habtlbt  and  others,  Respondents. 

October  IS --November  5, 190 t 

ContraeU:  Specific  performance;  Title  to  land:  Trusts  ex  malefioia 

L  In  an  action  to  enforce  speoiflo  performance  of  a  contract  nnder 
which  p'aintiff  claicned  an  interest  in  land,  findings  of  the  trial 
court  that  no  such  contract  as  plaintiff  sought  to  enforce  was  ever 
entered  into  hy  the  parties,  are  held  to  be  supported  by  the  evidence. 

2L  No  trust  ex  maleficio  in  favor  of  a  person  claiming  an  interest  in 
land  will  be  declared  unless  the  cestui  que  trust  has  lost  or  surren- 
dered some  right,  or  omitted  some  act  for  his  own  protection,  re- 
lying upon  some  promise  of  the  trustee,  by  virtue  whereof  the 
latter  has  been  enabled  to  acquire  to  himself  the  legal  title,  the 
enforcement  of  which  would  amount  to  a  fraud  upon  the  former. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Jb.,  Circuit  Judge.    Affirmed. 

This  is  an  action  in  equity  for  the  purpose  of  obtaining 
a  judgment  decreeing  the  plaintiff  to  be  the  owner  of  an 
undivided  one-half  of  160  acres  of  valuable  raining  lands 
in  the  county  of  Iron,  in  this  state,  the  title  to  which  is  now 
in  the  defendant  BiUi/ngs. 

Prior  to  December  12, 1895,  the  record  title  to  the  lands 
in  question  was  in  one  Emmeline  E.  Yaughn,  and  on  that 
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day  she  contracted  to  sell  the  same  to  the  defendant  NeUon 
tot  $20,000,  which  sale  was  consummated  by  a  deed  Feb- 
ruary 24,  1896.  Nelson  immediately  thereafter  deeded  the 
same  to  the  defendant  NeUon  Mining  Company^  which  in 
turn  deeded  the  same  to  the  defendant  Billings.  The 
plaintiff  claims  that  he  was  the  equitable  owner  of  two 
thirds  of  said  lands  at  the  time  of  the  making  of  the  contract 
of  sale  to  Nelson.  It  appears  that  the  plaintiff  then  had  a 
suit  pending  against  Emmeline  E.  Vaughn  to  enforce  his 
alleged  equitable  title,  and  he  claims  that  some  time  in  the 
fall  of  1895  he  made  an  oral  agreement  with  the  defendant 
Hartley  to  the  effect  that,  if  he  {Hartley)  would  purchase 
Mrs.  Vaughn's  title,  he  {Bardon)  would  dismiss  said  action 
against  Mrs.  Vaughn,  and  transfer  to  Hartley  an  undivided 
one-sixth  of  the  lands,  and  that  they  would  then  own  the 
same  in  equal  shares  and  would  operate  the  mines  thereon. 
He  further  claims  that  Hartley  and  Nelson  fraudulently 
conspired  together  and  caused  the  title  to  the  lands  to  be 
taken  in  Nelson  in  fraud  of  the  plaintiff's  rights;  that  when 
Nelson  purchased  he  {Bardon)  dismissed  his  said  action,  as 
he  bad  agreed,  but  that  Nelson  then  fraudulently  refused  to 
recognize  the  plaintiff's  rights  and  immediately  conveyed 
the  property  to  the  Nelson  Mining  Company^  but  that  both 
the  Nelson  Mining  Comp(Aiy  and  the  defendant  Billings 
took  title  with  notice  of  the  plaintiff's  rights.  The  defend- 
ants claimed  that  Bardon  had  no  title  to  the  lands;  that 
Nelson  purchased  the  same  in  good  faith  upon  his  own  ac- 
count, and  was  not  charged  with  any  duty  arising  out  of  the 
negotiations  between  Hartley  and  Bardon. 

The  court  found  that  in  October,  1874,  Charles  Fisher 
and  Samuel  8.  Vaughn  were  copartners  at  Ashland,  Wis- 
consin, and  that  they  purchased  the  lands  in  question  of  the 
United  States  as  such  partners,  and  that  the  patent  was 
issued  in  the  name  of  Vaughn  alone,  and  that  Vaughn  im- 
mediately executed  a  paper  declaring  that  the  land  was 
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owned  one  third  by  himself,  one  third  by  Fisher,  and  one 
third  by  one  Patrick  Hickey,  but  that  it  did  not  appear  that 
Hickey  ever  received  said  paper  or  became  a  party  thereto; 
that  the  partnership  between  Fisher  and  Yaughn  was  dis- 
solved June  24, 1875,  and  a  final  settlement  of  the  firm 
affairs  had,  and  that  Fisher  conveyed  his  interest  in  the 
said  lands  to  Vaughn,  who  paid  and  redeemed  the  taxes  on 
the  same  until  his  death  in  January,  1886,  leaving  Emme- 
line  E.  Vaughn  his  widow  and  sole  heir  at  law;  that  in 
November,  1886,  Fisher  commenced  an  action  against  Mrs. 
Vaughn,  claiming  to  be  the  owner  of  a  two-thirds  interest 
in  said  lands,  ha\:ing  purchased  Hiokey^s  one-third;  that 
said  action  was  thereafter  tried  and  went  to  judgment  in 
the  circuit  court  for  Ashland  county,  and  came  to  this  court 
by  appeal,  and  finally  resulted  in  a  final  judgment  dismiss- 
ing the  plaintiff's  complaint  upon  the  merits  {Fisher  v. 
Vaughn,  75  Wis.  609) ;  that  the  plaintiff  had  full  knowledge 
of  the  proceedings  in  said  action,  and  assisted  Fisher  therein 
by  advancing  him  money,  and  knew  of  the  final  decision, 
but  nevertheless  after  such  final  decision  he  obtained  from 
Fisher  a  conveyance  of  his  pretended  title  to  an  undivided 
two-thirds  of  said  lands;  that  thereafter  the  plaintiff  com- 
menced an  action  against  Emmeline  E.  Vaughn,  claiming 
to  recover  an  undivided  two-thirds  of  said  lands,  and  the 
said  Emmeline  E.  Vaughn  appeared  in  said  action  and  set 
up  the  former  adjudication  as  a  bar;  that  Emmeline  E. 
Vaughn  never  recognized  that  either  Fisher  or  Hartley  or 
the  plaintiff  had  any  interests,  legal  or  equitable,  in  said 
lands;  that 

"some  time  during  the  summer  or  fall  of  1895  (the  evi- 
dence does  not  show  more  approximately  when),  and  while 
the  said  suit  of  the  plaintiff  against  Emmeline  £.  Vaughn, 
last  mentioned,  was  pending,  the  plaintiff  herein,  after  ex- 
plaining fully  to  the  defendant  Charles  H.  Uartley  his  claim 
of  title  to  said  lands,  proposed  orally  to  said  Hartley  that  if 
he  {Hartley)  would  purchase  and   pay  for  Mrs,  Vaughn's 
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title,  and,  when  he  got  it,  concede  the  plaintiflTs  title  to  two 
thirds,  he  would  give  said  Hartley  one  fourth  of  this  two- 
thirds,  or  one  sixth  of  the  whole,  and  they  would  own  the 
property  as  tenants  in  common,  and  then  do  something  with 
the  property, —  sell  royalties  or  operate  the  mine, —  and 
share  equally;  but  the  said  Hartley  had  no  means  wherewith 
to  purchase  said  lands  from  Mrs.  Yaughn,  and  did  not  ac- 
cept the  said  ])roposition  made  by  the  plaintiff,  but  told  the 
plaintiff  that,  if  he  could  raise  the  money  to  purchase  said 
lands  from  Mrs.  Vaughn,  he  would  be  willing  to  accept  said 
proposition.  This  is  the  nearest  approach  to  a  contract  that 
the  eTidence  shows  between  the  plaintiff  and  said  Hartley. 
There  never  was  any  written  agreement  whatever,  nor  any 
complete  oral  agreement,  concerning  said  land,  or  concern- 
ing any  partnership  between  them,  and  the  allegations  of 
the  complaint  in  regard  to  copartnership  and  an  agreement 
between  the  said  plaintiff  and  said  Ha/rUey  are  untrue." 

The  court  further  found  that  the  said  Emmeline  E.  Vaughn 
was  not  connected  with  the  negotiations  between  the  plaint- 
iff and  Hartley y  or  consulted  with  regard  to  the  same;  that 
December  12, 1895,  she  entered  into  a  written  contract  of  sale 
of  the  lands  to  the  defendant  NeUon  for  the  sum  of  $20,000, 
which  contract  was  expressly  made  subject  to  the  claim  of 
title  made  by  said  Bardon^  and  that  the  said  Emmeline  E. 
Vaughn  did  not  then  or  at  any  time  agree  with  Bardon^ 
EarUeyj  and  NeiUon^  or  either  of  them,  that  the  suit  of 
^ar(2{>n  against  her  should  be  dismissed;  that  Nelson  before 
purchasing  said  lands  was  advised  that  the  plaintiff  had  no 
legal  or  equitable  title  to  any  interest  therein,  and  on  that 
advice  he  made  said  purchase,  with  knowledge  of  the  plaint- 
iff's claim  and  subject  thereto,  and  made  said  purchase 
solely  in  his  own  interest,  and  that  Hartley  was  not  directly 
or  indirectly  a  party  thereto;  that  before  such  purchase 
NeUon  informed  Ha/rtley  that  he  {Nelson)  would  have  noth- 
ing to  do  with  the  proposition  made  by  Bardon  to  HarHey^ 
and  that  Nelson  has  never  at  any  time  recognized  any  right 
or  interest  of  the  plaintiff  or  of  said  Ha/rtley  in  said  lands; 
that  the  said  Emmeline  E.  Vaughn  deeded  said  lands  Feb- 
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ruary  24,  1896,  to  Nelson^  who  deeded  the  same  February 
27,  1896,  to  the  Nelson  Mining  Company j  which  company 
deeded  the  same  July  26,  1896,  to  the  defendant  Frank 
JBillinffSj  eiud  that  all  of  said  conveyances  were  made  in 
good  faith  and  for  a  valuable  consideration,  and  subject  to 
the  claim  of  the  plaintiff;  that  on  the  22d  day  of  April, 
1896,  the  attorney  for  the  plaintiff  in  his  suit  against  Mrs. 
Vaughn  prepared  and  signed  a  notice  dismissing  said  suit, 
but  that  the  evidence  does  not  show  when  the  same  was 
served  upon  the  attorneys  of  Mrs.  Vaughn;  that  the  plaint- 
iff did  not  begin  his  suit  against  Mrs.  Vaughn  believing 
that  he  could  maintain  a  claim  of  title  to  two  thirds  of  the 
lands,  but  thought  that  there  was  some  equity  in  his  claim, 
and  that  by  asserting  the  same  he  might  obtain  something 
by  way  of  settlement;  that  Nelson  had  full  information  as 
to  the  negotiations  between  Bardon  and  Hartley  relative  to 
said  lands;  that  immediately  after  Nelson^ s  purchase,  and 
on  the  same  day,  the  plaintiff  was  fully  informed  of  said 
purchase  and  that  Nelson  claimed  said  lands  as  his  own  and 
did  not  recognize  that  Hartley  had  any  interest  therein,  and 
that  the  plaintiff  did  not  discontinue  his  suit  against  Mrs. 
Vaughn  until  four  months  after  that  time;  that  Hartley  led 
plaintiff  to  believe  that  he  had  some  arrangement  with  Nel- 
son  by  which  Nelson  was  to  furnish  Hartley  with  money  to 
buy  Mrs.  Vaughn's  title,  and  that  he  {Hartley)  hoped  that, 
after  getting  the  title,  Nelson  would  make  some  settlement 
with  the  plaintiff  that  would  satisfy  him;  that  at  the  time 
of  the  sale  of  the  lands  they  were  of  uncertain  value,  although 
the  plaintiff  and  Hartley  considered  them  of  greater  value 
than  the  price  paid  by  Nelson^  but  that  Mrs.  Vaughn  and 
her  attorney  considered  that  the  same  was  a  fair  price;  that 
Mrs.  Vaughn  never  settled  plaintiff's  suit  against  her,  nor 
recognized  his  claim,  but  claimed  the  whole  title  herself, 
and  sold  the  whole  title  to  Nelson  for  what  she  considered 
it  worth;  that  Hartley  was  unable  to  raise  the  money  to 
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buy  said  lands  from  Mrs.  Vaughn,  but  allowed  Nelson  to 
do  so,  and  that  Nelson  bought  with  his  own  money,  and  ac* 
quired  all  of  Mrs.  Vaughn's  title,  subject  to  the  plaintiff's 
claim,  and  that  Hartley  never  acquired  the  Vaughn  title, 
nor  any  right  to  it;  that  the  plaintiff's  position  was  not 
changed  in  any  way  by  the  sale  to  Nelson;  that  he  parted 
with  nothing  by  reason  of  NdsorCs  purchase;  that  he  had 
the  same  claim  against  Nelson  that  he  had  against  Mrs. 
Vaughn;  that  his  suit  against  Mrs.  Vaughn  was  still  pend- 
ing; that  the  defendant  Nelson  had  full  notice  of  it,  and 
purchased  subject  to  it,  and  the  plaintiff  was  under  no  obliga- 
tion to  anybody  to  dismiss  said  suit,  and  that  his  subsequent 
dismissal  of  it  was  not  in  pursuance  of  any  agreement  on 
his  part  to  do  it. 

As  to  the  counterclaim  made  by  the  defendant  BiUrngs^ 
the  court  found  that  BiUings  was  the  owner  in  fee  of  the 
lands  in  question,  and  that  the  plaintiff  has  and  does  set  up 
a  claim  to  an  undivided  two-thirds  of  said  lands,  which 
claim  is  unlawful  and  inequitable. 

Upon  these  findings  of  fact  the  court  concluded  that  the 
plaintiff  had  no  right,  title,  or  interest  of  any  kind  in  said 
lands,  and  that  the  defendant  Frank  BiUings  was  the  legal 
and  equitable  owner  thereof;  that  the  defendants  were  en- 
titled to  judgment  dismissing  the  complaint,  with  costs, 
and  that  the  defendant  BiUings  was  entitled  to  judgment 
upon  his  counterclaim,  adjudging  him  to  be  the  owner  in 
fee  of  said  lands,  and  that  the  plaintiff  release  to  him  all 
claim  to  said  lands.  Judgment  was  entered  in  accordance 
with  these  findings,  and  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  O^  Connor ^  Schmitz 
&  Wildj  and  oral  argument  by  Rufus  B.  Smith. 

For  the  respondents  there  was  a  brief  by  CatSj  Lamoreum 
dk  Park,  and  oral  argument  by  B.  B.  Park. 

WiNSLow,  J.  We  have  carefully  examined  the  evidence, 
and  are  satisfied  that  the  findings  are  fully  supported  thereby. 
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and  henoe  the  question  for  decision  is  simply  whether  the 
judgment  is  supported  by  the  findings.  This  question  also 
must  be  .answered  in  the  affirmative.  The  court  having 
found  that  no  complete  contract,  either  oral  or  written,  was 
ever  entered  into  between  Bardon  and  Haailey  with  refer- 
ence to  the  purchase  of  the  lands,  there  can,  of  course,  be 
no  decree  for  specific  performance.  The  court  will  not  make 
a  contract  for  the  parties. 

The  only  other  ground  upon  which  the  plaintiff  can  claim 
relief  is  upon  the  ground  that  there  has  arisen  a  trust  ex 
modeficio  in  his  favor  in  the  lands.  GuUer  v.  Bdhcock^  81 
Wis.  195.  The  ground  upon  which  such  trusts  have  been 
recognized  and  enforced  is  that  the  cestui  que  trusty  relying 
upon  some  promise  of  the  fraudulent  trustee,  has  surrendered 
a  right,  or  omitted  some  act  for  his  own  protection,  by  virtue 
whereof  the  fraudulent  trustee  has  been  enabled  to  acquire 
to  himself  the  legal  title,  the  enforcement  of  which  legal 
title  would  amount  to  a  fraud  upon  the  cestui  que  trust.  No 
such  case  is  presented  here.  The  appellant  has  neither  lost 
nor  surrendered  any  right  in  reliance  upon  any  promise  on 
the  pari  of  either  Hartley  or  Nelson.  He  did  not  even  dis- 
continue his  action  until  several  months  after  Nelson's  pur- 
chase, and  after  he  knew  that  Nelson  refused  to  recognize 
that  he  had  any  rights  in  the  property.  His  rights  in  the 
property,  if  he  had  any,  were  just  as  valid  and  enforceable 
after  Nelson^s  purchase  as  before. 

By  the  Cov/rt. — Judgment  affirmed. 
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The   State   ex  bel.  Ellis  and  another,  Appellants,  vs. 
Thoene,  County  Clerk,  Eespondent 

October  18  ^November  6, 1901. 

(1-4)  CoMtitutioncU  law:  Taxation:  Review  of  county  equalization: 
Commission:  Exercise  of  judicial  power,  (5)  Certiorari:  Betum: 
Judgment. 

"L  The  legislature  has  plenary  power  to  deal  with  the  whole  question 
of  taxation,  subject  to  the  constitutional  limitations  that  taxes  can 
be  imposed  only  for  public  purposes  and  that  the  rule  of  taxation 
must  be  uniform.  Its  power  is  supreme  in  the  selection  of  objects 
for  taxation,  determining  the  amount  of  taxes  to  be  levied  thereon 
and  the  piurposes  thereof,  subject  to  the  limitations  before  indicated, 
and  in  devising  the  machinery  for  assessing  the  taxable  property, 
imposing  taxes  thereon,  and  collecting  and  disbursing  the  same. 

2»  The  enactment  of  sea  1077a,  Stats.  1898,  providing  for  a  review  of 
the  county  equalization  of  the  assessed  value  of  property  in  any 
county,  made  by  the  assessors  of  the  various  taxing  districts 
therein,  by  a  commission  appointed  by  the  circuit  judge  for  such 
county,  was  a  legitimate  exercise  of  legislative  power  over  the 
subject  of  taxation. 

5.  The  commission  appointed  under  sec.  1077a,  Stata  1898,  is  required 

to  act  judicially,  but  not  in  a  matter  of  law  or  equity  within  the 
meaning  of  sea  2,  art  VII,  of  the  constitution. 
4  Sea  2,  art  VII,  of  the  constitution,  vesting  aU  judicial  power  in 
matters  of  law  or  equity  in  certain  courts,  does  not  prohibit  offi- 
cers other  than  those  holding  judicial  positions,  strictly  so  called, 
from  acting  judicially.  It  only  prohibits  them  from  acting  judi- 
cially in  actions  at  law  or  in  equity;  that  is,  from  doing  those 
things  which  were  done  in  actions  at  law  or  suits  in  equity,  accord- 
ing to  the  system  of  jurisprudence  which  prevailed  in  this  state  at 
the  time  of  the  adoption  of  the  constitution. 

6.  A  common-law  writ  of  certiorari  calls  for  the  record  of  the  proceed- 

ings challenged  on  jurisdictional  grounds.  The  return  to  the  writ 
imports  absolute  verity  so  far  as  it  is  responsive  thereta  The  alle- 
gations upon  which  the  writ  was  founded,  recited  therein  and  not 
responded  to  by  the  return,  are  deemed  to  be  trua  Neither  affida- 
vits nor  proofs  of  any  kind,  contradicting  the  return,  can  properly 
be  considered  in  determining  a  certiorari  proceeding.  After  the 
Vou  112—6 
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return  to  the  writ  has  been  made,  the  court  must  give  judgment 
upon  the  record  of  the  challenged  proceedings  as  it  appears  thereby, 
either  on  the  merits  or  by  quashing  the  writ 
[Syllabus  by  Marshall,  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Marinette 
county:  S.  D.  Hastings,  Jk.,  Circuit  Judge.     Affirmed. 

Proceedings  were  taken,  under  sees.  1077a,  1077&,  Stats. 
1898,  to  review  the  action  of  the  county  board  of  Marinette 
county  equalizing  the  assessed  valuation  of  the  property  of 
the  various  taxing  districts  therein  for  the  year  1897.  A 
writ  of  certiorari  was  duly  sued  out  of  the  proper  circuit 
court  to  test  the  validity  of  such  proceedings.  The  petition 
for  the  writ  contained,  among  other  things,  the  following 
statements,  in  substance:  The  county  board  of  Marinette 
county,  on  November  9,  1897,  in  due  form  equalized  the 
assessed  valuation  of  the  property  in  said  county  for  the 
apportionment  of  the  state  and  county  taxes  for  such  year. 
June  7,  1898,  the  city  of  Marinette,  one  of  the  taxing  dis- 
tricts of  such  county,  through  and  by  authority  of  its  com- 
mon council,  applied  for  the  appointment  of  commissioners 
to  review  such  equalization  pursuant  to  the  statutes  on  that 
subject  (sees,  1077a,  1077i,  Stats.  1898).  The  circuit  judge 
to  whom  the  application  was  made  acted  thereon  without 
any  notice  having  been  served  upon  any  member  of  the 
county  board  in  said  county  pursuant  to  sec.  1077a.  The 
commissioners  were  appointed,  as  asked  for  in  the  petition, 
June  7,  1899.  The  commission  thus  created  filed  a  deter- 
mination with  the  county  clerk  of  Marinette  county  No- 
vember 21,  1899.  The  commissioners  held  their  meetings 
and  conducted  their  proceedings  without  notice  to  the  clerks 
of  the  towns  interested.  The  determination  of  the  commis- 
sioners was  not  filed  till  after  the  state  and  county  taxes  for 
1899  had  been  apportioned  by  the  county  board.  They  did 
not,  within  three  months  after  receiving  notice  of  their  ap- 
pointment, file  their  determination  with  the  county  clerk. 
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Por  a  return  to  the  writ,  respondent  presented  the  peti- 
tion for  the  appointment  of  commissioners,  which  petition 
complied  with  the  statutory  requisites,  a  notice  in  writing 
to  the  county  board  as  required  by  the  statute,  a  notice  of 
hearing  before  the  commissioners,  with  proof  of  the  service 
thereof  pursuant  to  sec.  1077J,  the  order  appointing  the 
commissioners,  the  oaths  of  the  commissioners  requited  by 
law,  and  their  final  determination.  The  notice  of  the  ap- 
plication for  commissioners  was  for  November  5, 1898.  The 
order  showed  that  the  appointment  was  made  June  7, 1899. 
It  recited  as  facts  that  due  proof  was  made,  on  the  return 
day  of  the  application,  of  service  of  notice  thereof;  that 
action  was  deferred  because  the  attorney  for  the  petitioner 
suggested  that  sach  course  might  be  taken,  as  there  was  a 
prospect  of  a  settlement  of  the  controversy;  that  later,  it 
appearing  that  no  settlement  had  been  made,  and  such  at- 
torney paving  requested  action  upon  the  petition,  commis- 
sioners were  appointed  as  prayed  for. 

The  certiorari  proceedings  were  duly  noticed  for  trial  at 
a  special  ierm  of  the  circuit  court,  and  an  order  to  show 
cause  why  the  writ  should  not  be  quashed  was  made  return- 
able at  the  same  time.  Several  affidavits  were  presented  in 
support  of  the  motion  in  regard  to  the  proceedings  to  ob- 
tain the  appointment  of  the  commissioners  and  the  manner 
in  which  they  performed  their  duties;  also  affidavits  in  re- 
gard to  the  value  of  property  in  the  county,  and  other  mat- 
ters not  of  record.  The  proceedings  were  heard  upon  the 
merits  and  the  motion  at  the  same  time.  The  court  decided 
that  the  appointment  of  the  commissioners  and  their  deter- 
mination were  valid,  and  thereupon  affirmed  the  same  and 
gnashed  the  writ  of  certiorari.  From  such  determination 
an  appeal  was  taken  to  this  court. 

For  the  appellants  there  was  a  brief  by  Quarles^  Sp&nce  cfe 
Quarles,  and  oral  argument  by  T.  W.  Spence.  They  con- 
tended, inter  alia^  that  the  law  for  the  appointment  of  a 
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commission  of  equalization  undertakes  to  create  a  judicial 
tribunal  in  violation  of  the  constitution.  In  order  that  a 
revision  of  assessments  or  apportionments  be  deemed  a  part  of 
the  administrative  or  executive  branches  of  the  government, 
they  must  be  completed  before  they  are  to  go  into  execution. 
If  a  correction  of  a  consummated  wrong  is  to  be  had  under  our 
system  of  government,  it  can  only  be  accomplished  through 
a  court  of  some  kind.  At£y  Oen,  v.  McDonald^  3  Wis.  805 ; 
Gough  V.  Dorsey^  27  Wis.  119;  Milwaukee  I.  School  v.  Mil- 
waukee  Co.  40  Wis.  328;  V(m  Slykev,  Trempealeau  Co.  F.  M. 
F.  Ins.  Co.  39  Wis.  390.  The  law  is  unconstitutional  in  au- 
thorizing the  taking  of  private  property  with6ut  due  process 
of  law.  The  county  is  but  a  nominal  party  to  this  proceed- 
ing. It  has  no  corporate  interest  in  the  result.  The  parties 
adversely  or  favorably  affected  are  the  inhabitants  of  the 
towns,  cities,  and  villages,  who  can  only  be  properly  repre- 
sented by  proper  town,  city,  or  village  oflScers,  or  in  person. 
A  law  which  provides  for  imposing  a  liability  or  making  a 
charge  against  them, without  notice,  is  manifestly  in  violation 
of  the  constitutional  protection  to  property  rights.*  Amendm. 
Const,  of  U.  S.  art.  V;  Const.  Wis.  art.  I,  sec.  13;  Hermeaaey 
V.  Volkeningj  30  Abb.  N.  C.  100;  State  ex  rel.  Blaisdell  v. 
Billings  J  55  Minn.  475;  People  ex  rel.  Witherbee  v.Fesex  Co. 
70  N.  T.  228;  Stuart  v.  Palmer,  74  N.  Y.  183;  Garvin,  v. 
Datcssmaiiy  114  Ind.  429. 

For  the  respondent  there  was  a  brief  by  M.  J.  Feeney fOity 
attorney,  and  Eastman  cfe  Martineau,  of  counsel,  and  oral 
argument  by  P.  Martvneau  and  J.  0.  Miller. 

Mabshall,  J.  This  appeal  turns  on  whether  the  statute 
of  this  state  (sec.  1077a^,  Stats.  1898)  is  unconstitutional,  pro- 
viding for  the  appointment  of  commissioners  by  the  circuit 
judge  of  any  county,  on  petition  as  therein  indicated,  pre- 
sented to  such  judge  within  one  year  after  the  county  assess- 
ment of  property  in  any  year,  for  the  apportionment  of 
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county  and  state  taxes  pursuant  to  sec.  1073,  to  review  such 
assessment  and  correct  it  if  justice  shall  so  require,  their  de« 
termination  to  be  final,  and  the  inequalities,  if  any,  in  the 
taxes  apportioned  on  the  unjust  assessment  to  be  corrected 
in  the  next  year's  apportionment  of  state  and  county  taxes 
as  therein  provided.  Appellant  insists  that  such  statute 
violates  sec.  2,  art.  VII,  of  the  constitution,  vesting  "  the 
judicial  power  of  this  state,  both  as  to  matters  of  law  and 
equity,''  "  in  a  supreme  court,  circuit  courts,  courts  of  pro- 
bate, and  in  justices  of  the  peace,"  and  such  municipal  courts 
as  the  legislature  may  see  fit  to  establish. 

It  is  considered  that  counsel's  contention  9annot  be  sus- 
tained nnlessVe  ovevrnle  State  ex  rel.  Brown  Co.  v.  MyerSj  52 
Wis.  628,  True,  as  claimed  by  counsel,  the  law  was  not 
there  challenged  as  unconstitutional  on  the  precise  ground 
now  presented  for  consideration,  but  the  principle  upon 
which  the  decision  turned  covers  the  point  now  made 
as  clearly  as  the  one  that  invoked  the  judicial  declaration 
thereof.  The  decision  is  to  the  effect  that  the  legislature 
has  plenary  power  over  the  whole  subject  of  taxation  within 
constitutional  limitations;  that  it  may  select  the  objects  of 
taxation,  determine  the  amount  of  taxes  that  shall  be  levied 
and  the  particular  purpose  or  purposes  the  same  shall  be  de- 
voted to,  the  manner  in  which  property  shall' be  valued  for 
taxation;  that  it  may  establish  the  necessary  taxing  districts 
and  provide  for  the  selection  of  all  the  public  agencies  for 
the  collection,  return,  and  expenditure  of  the  public  reve- 
nues. The  law,  said  the  court,  "does  not  seem  open  to  any 
constitutional  objection;  for  this  whole  matter  is  within  the 
control  of  the  legislature,  which,  doubtless,  might  abolish 
the  present  system  and  create  a  state  board  for  the  assess- 
ment and  equalization  of  the  value  of  the  taxable  property 
of  the  state.  At  all  Events,  such  a  law  would  be  within  the 
constitutional  power  of  the  legislature."  No  reason  is  per- 
ceived why  the  principle  thus  broadly  stated  should  be  re- 
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stricted  in  any  degree.  From  time  immemorial  the  taxing 
power  has  been  regarded  as  an  incident  of  savereignty,  and 
that  branch  of  the  government  upon  which  is  conferred  the 
power  to  make  law  has  been  supposed  to  possess,  by  implica- 
tion, authority  to  tax  persons  and  property  for  public  pur- 
poses, and  to  do  all  things  necessary  to  fully  exercise  such 
power.  Said  Mr.  Justice  Field,  in  Meriwether  v.  Oarrett^ 
102  U.  S.  472,  618 :  "  The  power  to  levy  taxes  is  one  which 
belongs  exclusively  to  the  legislative  department,  and  from 
that  it  necessarily  follows  that  the  regulation  and  control  of 
all  the  agencies  by  which  taxes  are  collected  must  belong 
to  it."  This  court  said  in  Knowlton  v.  Rock  Co,  9  Wis.  410, 
418: 

"  Taxation  is  the  act  of  laying  a  tax  or  imposing  these  bur- 
dens or  charges  upon  persons  or  property  within  the  state. 
It  is  the  process  or  means  by  whicn  the  taxing  power  is 
exercised.  The  power  of  taxation  is  one  of  the  essential  at- 
tributes of  sovereignty,  and  is  inherent  in  and  necessary  to 
the  very  existence  of  every  government.  In  republics  it  is 
vested  in  the  legislature,  and  in  the  absence  of  any  consti- 
tutional restrictions,  may  be  exercised  by  them,  both  as  to 
objects  and  modes,  to  any  extent  which  they  may  deem 
proper." 

Any  method  of  raising  the  public  revenues,  by  the  exer- 
cise of  the  taxing  power  in  the  taxation  of  property,  neces- 
sarily includes  the  creation  of  taxing  districts,  the  valuation 
of  property  in  such  districts,  the  equalization  of  values  as 
between  the  districts,  and  the  apportionment  of  the  whole 
amount  of  the  public  burden  between  such  districts  upon 
the  basis  of  such  equalization.  The  law  in  question,  as  said 
in  State  ex  rel.  Brown  Co.  v.  Myers^  52  Wis.  628,  is  in  further- 
ance of  justice  and  fairness  in  doing  one  of  the  things  es- 
sential to  the  proper  exercise  of  the  taxing  power, — the  equal- 
ization of  values. 

The  idea  of  counsel  for  appellant  seems  to  be  that,  because 
the  commissioners  in  the  performance  of  their  duties  must 
necessarily  act  judicially,  they  must  be  considered,  to  all  in- 
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tents  and  purposes,  ^  eonrt,  hence  an  unconstitutional  body 
because  not  one  contemplated  by  sec.  2,  art.  VII,  of  the  con- 
stitution.    That  is  manifestly  wrong.    The  constitution  by 
no  means  provides  that  all  authority  to  act  judicially  is  or 
shall  be  vested  in  some  one  of  the  courts  therein  indicated. 
The  language  of  the  constitution  is:  "The  judicial  power 
of  this  state,  both  as  to  matters  of  law  and  equity,  shall  be 
vested  in  '*  the  courts  mentioned.     The  term  "  matters  of 
law  and  equity  "  refers  to  the  administration  of  the  law  in 
actions  and  proceedings  in  courts  of  law  and  equity, —  the 
exercise  of  such  power  in  such  matters  as'  was  exercised  by 
such  courts  at  the  time  of  the  adoption  of  the  constitution. 
As  said  in  CaUancm  v.  Judd,  23  Wis.  343,  849,  the  proper 
constr  uction  of  the  term  "  judicial  power  in  matters  of  law 
and  equity  "  is  such  power  as  the  court,  under  the  English 
and  the  American  systems  of  jurisprudence,  had  always  ex- 
ercised in  actions  at  law  and  in  equity.    To  act  judicially, 
and  to  act  judicially  in  a  matter  at  law  or  in  equity, —  or,  in 
other  words,  in  actions  at  law  or  suits  in  equity, —  are  not 
necessarily  the  same.   Every  oflScer  or  board  that  is  required, 
in  the  administration  of  the  law,  to  determine  whether  a 
duty  exists,  or  determine  from  facts,  by  the  exercise  of 
judgment,  a  course  of  action,  within  legislative  restraints  or 
guides,  must  necessarily  act  judicially  in  a  sense.  The  power 
often  partakes  so  much  of  the  judicial  function  that  it  is 
spoken  of  as  quasi-judicial.    Manifestly,  an  officer  or  board,  or 
other  tribunal  other  than  a  court,  may  act  judicially  in*the 
sense  above  mentioned  and  not  to  do  anything  falling  within 
the  meaning  of  the  term  "judicial  power  as  to  matters  of 
law  and  equity; "  and  so  a  judicial  officer  may  perform  acts 
officially  outside  of  such  matters, —  mere  ministerial  acts. 
17  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  888,  notes;  Gleason  v. 
Peerless  Mfg.  Co,  1  App.  Div.  259;  People  v.  Bxish,  40  Cal. 
346. 
We  have  many  examples  of  what  has  been  said  in  our 
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governmental  systems.  Town  boards  are  authorized  by 
statute,  upon  notice  anjl  hearing,  to  decide  upon  propositions 
to  alter  the  boundaries  of  school  districts  (sec.  418,  Stats. 
1898);  and  the  state  superintendent  of  schools  is  empowered 
to  review  and  determine,  finally,  appeals  from  such  decis- 
ions. Sec.  497.  Manifestly,  as  has  been  held,  in  the  orig- 
inal hearing  before  the  board,  and  in  the  hearing  on  appeal 
before  the  superintendent,  the  exercise  of  judicial  power,  in 
its  broad  sense,  is  required.  The  courts  have  classed  the 
performance  of  such  duties  as  quasi-judicial.  State  ex  rel. 
Mordcmd  v.  Whitfordy  54  Wis.  160.   The  court  there  said: 

"  If  the  state  superintendent  in  this  has  judicial  power 
conferred  upon  him  in  violation  of  the  constitution,  so  has 
the  town  board;  and  yet  no  one  has  thought  of  questioning 
the  constitutional  power  of  such  a  body  m  such  a  proceed- 
ing." 

The  members  of  town  boards  sit  as  boards  of  equalization 
of  the  work  of  the  assessors,  and,  in  the  performance  of  their 
duties  as  such,  act  judicially ;  and,  while  so  acting  within 
their  jurisdiction,  are  protected  from  personal  liability  for 
their  acts  the  same  as  judicial  oflBcers.  In  Steele  v.  Dun- 
ham^  26  Wis.  393,  it  was  held  that  the  commissioners  ap- 
pointed to  review  the  determination  of  town  boards  in  lay- 
ing out  highways  act  judicially.  Bellinger  v.  Oray^  61  N.  T. 
610,  and  New  York  v,  Davenport,  92  N.  T.  604,  are  to  the 
same  effect.  A  justice  of  the  peace,  in  the  performance  of 
his  duties,  in  appointing  such  commissioners,  acts  ministe- 
rially. Many  more  illustrations  might  be  given.  Jt  seems 
clear  that  the  enactment  of  the  law  in  question  was  a  legiti- 
mate exercise  of  the  taxing  power  by  the  legislature;  that 
while  the  mode  of  equalizing  a  county  assessment  provided 
for  requires  the  exercise  of  judicial  power  by  a  tribunal 
other  than  a  court,  in  the  sense  that  the  members  of  the 
commission  must  act  judicially,  the  action  contemplated  is 
not  a  matter  to  be  determined  in  an  action  at  law  or  suit  in 
equity,  or  other  matter  in  law  or  equity,  required  by  the 
constitution  to  be  left  to  a  constitutional  court. 
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Some  questions  are  presented  that  cannot  be  considered 
on  this  appeal  because  they  are  outside  the  record,  made  by 
the  petition  for  the  writ  of  certiorari^  the  writ,  and  the  re- 
turn thereto.  The  circuit  court  could  not  properly  have  con- 
sidered affidavits  presented  to  impeach  or  support  the  return ; 
neither  can  this  court.  A  common-law  writ  of  certiorari  calls 
for  the  record  of  the  proceeding  challenged  for  want  of  juris- 
diction. If  the  return  does  not  state  the  whole  record  in 
any  such  case,  the  proper  course  is  to  obtain  an  amended 
return,  not  to  impeach  it  by  aflSdavits  or  other  proof.  When 
the  return  is  complete  in  any  such  case,  it  imports  absolute 
verity.  The  matters  stated  therein,  which  are  responsive  to 
the  writ,  are  deemed  to  be  truthfully  stated,  and  the  charges 
not  responded  to  are  taken  as  true.  The  court,  on  the  hear- 
ing, should  then  proceed  upon  the  assumption  that  the  entire 
record  of  the  proceeding  challenged  is  before  it,  rejecting 
all  affidavits  and  papers  or  other  proof  introduced  to  impeach 
or  support  such  record.  Baizer  v.  Laach^  28  Wis.  268;  Caa- 
aidy  V.  MiUerickj  52  Wis.  379;  Smith  v.  Bahr,  62  Wis.  244; 
State  ex  reL.  Gray  v.  Common  CauncUy  104  Wis.  622;  4  Enoy. 
of  PL  &  Pr.  224. 

£y  the  Court. —  The  order  appealed  from  is  affirmed. 


The  Oconto  OoMPAirr,  Respondent,  vs.    Esson,  imp.,  Ap- 
pellant. 
Wmght,  Bespondent,  vs.  Esson,  imp..  Appellant. 
Bellew,  Respondent,  vs.  Esson,  imp..  Appellant. 

October  19  — November  5, 190L 

Attachment:  Inclusion  of  later  claims:  Discharge:  Subsequent  purchasers. 

As  i^ainst  a  purchaser  of  attached  property  equity  wiU  not  permit 
the  enlargement  of  the  amount  of  the  attaching  creditor's  lien  by 
the  inolosion  of  claims  in  the  judgment  which  were  not  in  exist* 
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ence  at  the  inoeption  of  saoh  lien,  thus  reducing  the  residuum  of 
the  debtor's  estate  therein ;  and  where  such  claims  are  included  in 
the  judgment  the  attachment  is  discharged. 

Appeals  from  judgments  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Je.,  Circuit  Judge.    Affi/rmed. 

Three  actions  to  set  aside  an  attachment  as  a  cloud  upon 
the  title  of  certain  lands  owned  by  the  plaintiffs.   The  facts 
regarding  the  status  of  the  title  of  each  plaintiff  are  not  the 
same,  but  the  differences  are  not  of  such  moment  as  to  re- 
quire particular  mention.     Some  years  previous  to  1890  the 
defendant  and  one  S.  A.  Coleman  entered  into  an  arrange- 
ment by  which  defendant  was  to  look  up,  select,  and  fur- 
nish Coleman  the  descriptions  of  state  and  government 
lands,  estimate  the  timber  thereqn,  and  look  after  tres- 
passes.   Coleman  was  to  enter  the  land  and  pay  the  taxes. 
Together  they  were  to  sell  the  lands,  and  out  of  the  pro- 
ceeds Coleman  was  to  reimburse  himself  for  his  outlay,  and 
the  remainder  of  the  proceeds  was  to  be  equally  divided 
between  them.    From  time  to  time,  prior  to  the  date  afore- 
said, defendant  looked  up  and  furnished  the  descriptions  of 
a  large  number  of  acres  of  such  lands,  including  the  lands- 
in  suit,  and  Coleman  took  title  in  his  own  name.     From 
time  to  time,  also,  sales  were  made;  but  Coleman,  not  hav- 
ing paid  over  to  defendant  his  share  of  the  proceeds,  in  June, 
1890,  the  latter  commenced  an  action  against  Coleman  to 
recover  a  balance  of  $17,104.57  claimed  to  be  his  due  on  a 
mutual  unsettled  account.     In  said  action  an  attachment 
was  issued  and  levied  upon  a  large  number  of  forty-acre 
tracts  of  land  which  had  been  entered  by  Coleman  under 
the  arrangements   mentioned,  and  which  covered  all,  or 
nearly  all,  of  the  lands  in  suit.    Coleman  appeared  in  said 
action,    admitted    defendant's    claims  to  the  amount  of 
$11,735.51,  denied  the  rest,  and  set  up  by  way  of  setoff  and 
counterclaims  items  in   said  unsettled  account  amounting 
to  $17,079.47,  and  counterclaims  not  in  said  account  amount- 
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ing  to  $7,880.72.    The  reply  of  defendant  thereto,  served 
May  11, 1891,  admitted  $6,719.98  of  said  setoffs  and  coun- 
terclaims, and  set  up  other  items  in  his  favor  in  said  ac- 
coant,  amounting  to  $501.03.  In  September,  1893,  defendant 
moved  and  obtained  a  reference  of  said  action  on  the  ground 
that  it  involved  the  determination  and  examination  of  a 
long  account  of  at  least  100  items  of  charges  and  credits 
extending  over  many  years.     Nothing  was  ever  done  in 
said  action  until  it  was  settled  as  hereinafter  stated-.   Mean- 
while Coleman  continued  selling  the  lands  so  held  by  him, 
and  at  different  times  sold  to  plaintiffs  the  greater  part  of 
the  lands  involved  in  these  suits,  under  varying  circum- 
stances; the  plaintiffs  in  each  instance  paying  the  full  value 
therefor. 

On  May  12,  1894,  defendant  began  a  second  action  against 
Coleman  on  said  agreement  for  $16,604.38  as  his  share  of 
the  proceeds  of  said  lands  sold  by  Coleman  under  their  con- 
tract after  the  first  action  was  begun,  and  made  claim 
therein  for  his  share  of  the  purchase  price  of  the  lands  which 
had  been  conveyed  to  plaintiffs.  Another  attachment  was 
issued,  and  some  eleven  forty-acre  tracts  of  land  were  levied 
upon.  Coleman  appeared  and  set  up  the  same  setoffs  and 
counterclaims  as  in  the  first  action,  and  the  defendant  set 
up  the  same  counterclaims  as  in  his  former  reply. 

Neither  of  said  actions  was  ever  brought  to  trial.  On 
February  23, 1899,  Coleman  and  defendant  got  together,  and 
compromised  and  settled  all  their  differences,  and  entered 
into  a  stipulation,  entitled  in  both  said  actions  and  signed 
by  their  respective  attorneys,  as  follows: 

"It  is  hereby  stipulated  by  the  plaintiff  and  defendant  in 
the  two  actions  above  entitled  that  all  claims  and  counter- 
claims and  other  matters  in  controversy  in  said  actions  and 
each  of  them,  and  all  other  causes  of  action  of  every  name 
or  nature,  if  any,  existing  between  or  held  by  them  or  either 
of  them,  be,  and  the  same  are  herebv,  compromised  and  settled 
in  the  following  manner,  to  wit:  That  the  said  plaintiff  shall 
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have  and  take  judgment  of  said  court  against  the-  said  de- 
fendant in  the  action  first  above  entitled  for  the  sum  of 
fifteen  thousand  five  hundred  dollars  (15,500);  that  the  said 
plaintiff  shall  have  and  take  judgment  of  said  court  against 
the  said  defendant  in  the  action  secondly  above  entitled  for 
the  sum  of  five  hundred  dollars  (500) ;  that  each  of  said 
judgments  shall  be  in  the  ordinary  form  of  judgments  for 
the  recovery  of  money  in  actions  on  contract,  but  that  each 
of  said  judgments  shall  be  without  costs  to  either  party.  It 
is  further  stipulated  that  the  two  judgments  herein  agreed 
upon  may  be  perfected  and  entered  on  record  without  fur- 
ther notice  to  said  defendant  or  his  attorneys. 

"Green  Bay,  Wis.,  Feb.  23,  1899." 

Pursuant  to  this  stipulation  judgment  was  taken  in  the 
first  of  said  actions  for  $15,500  and  in  the  other  for  $500. 
At  that  time  defendant  considered  Coleman  financially  irre- 
sponsible, and  said  judgments  were  entered  the  best  to  se- 
cure, as  he  believed,  the  amount  stipulated  to  be  due,  regard- 
less of  the  part  thereof  due,  on  the  basis  of  the  compromise 
or  otherwise,  in  the  respective  actions.  The  court  found 
that  under  the  stipulation  all  claims  and  causes  of  action  in 
and  out  of  both  said  actions  were  settled  and  compromised, 
and  that  it  cannot  be  determined  exactly  how  much  of  the 
judgment  entered  in  the  first  action  was  for  claims  and  causes 
of  action  of  defendant  in  said  second  action;  but,  on  the 
basis  that  defendant  was  entitled  to  $16,000  in  both  actions, 
he  would,  on  the  proofs,  be  entitled  to  more  than  half  that 
sum  in  the  second  action.  The  court  also  found  that  other 
claims  to  a  small  amount,  not  included  in  either  of  said  ac- 
tions, were  settled  by  said  stipulation,  and  that  there  was 
some  400  acres  of  land  held  by  Coleman,  for  his  share  of 
which  defendant  sued,  which  had  not  been  sold  by  Coleman 
at  that  time.  On  March  29,  1899,  defendant  issued  execu- 
tion on  his  said  judgment,  specially  directing  the  sale  of 
all  the  interest  Coleman  had  on  June  6,  1890,  or  had  since 
acquired,  in  about  all  of  the  lands  in  suit. 

The  above  are  the  facts  substantially  appearing  in  the 
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Oconto  Company  case,  except  that  some  findings  relative  to 
the  plaintiff's  title  are  omitted  as  not  being  material  The 
findings  in  the  other  cases  vary  somewhat  in  particular  de- 
tails, but  are  substantially  the  same  on  the  main  question 
involved.  On  the  argument  the  plaintiffs  raised  a  number 
of  questions  of  considerable  importance  against  the  right  of 
the  defendant  to  insist  upon  his  attachment  lien.  The  trial 
court,  in  a  very  long  and  exhaustive  opinion,  considered  all 
of  said  questions,  and  ruled  in  favor  of  the  defendant,  ex- 
cept upon  one,  which  he  considered  decisive  against  him. 
His  conclusions  upon  this  branch  of  the  case  are  as  follows: 

"The  next  claim  made  by  the  plaintiff  is  that  the  settle- 
ment and  stipulation,  on  which  judgment  was  entered  in  the 
attachment  action,  dissolved  the  attachment. 

"The  proposition  that  the  attachment  can  only  be  en- 
forced by  a  judgment  resting  solely  on  the  cause  or  causes 
of  action  on  which  the  attachment  is  founded  seems  to  be 
supported  on  principle  and  by  authority,  and  not  to  be  con- 
troverted by  defendant's  counsel.  If  no  cause  of  action  ex- 
ists in  favor  of  the  plaintiff  when  the  attachment  is  levied, 
although  judgment  may  be  entered  in  the  plaintiff's  favor 
on  some  other  cause  of  action  brought  in  by  amendment,  or 
without  any  cause  of  action  in  fact  existing,  the  attachment 
lien  falls  as  against  subsequent  attaching  creditors  or  pur- 
chasers. Barth  V.  Oraf^  101  Wis.  36;  John  V,  Farwell  Co, 
V.  Wright,  38  Neb.  445;  Heidel  v.  Benedict,  61  Minn.  170. 
And  the  result  is  the  same  if  a  new  cause  of  action  or  count 
is  brought  in  by  amendment  or  any  other  proceeding,  and 
the  new  claim  enters  into  and  forms  part  of  the  amount  for 
which  judgment  is  recovered.  Freeman  v.  Creech,  112  Mass. 
180.  Some  cases  go  so  far  as  to  hold  that  the  mere  amend- 
ment of  the  complaint  by  adding  a  new  cause  of  action,  or 
the  reference  or  the  case  to  try  the  issue  and  all  other 
causes  of  action  that  either  party  may  have  against  the  other, 
dissolves  the  attachment.  But  I  think  that  reason  and  the 
better  authority  requires  that  the  recovery  should  be  on 
something  in  part  not  included  in  the  original  cause  of  ac- 
tion on  which  the  attachment  was  issued.  Seeley  v.  Brown, 
14  Pick.  177-180;  TUton  v.  CoMd,  93  U.  S.  163;  Wood  v, 
Denny ^  7  Gray,  540;  Fairfield  v.  Baldwin,  12  Pick.  395. 
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"Where  the  record  shows  that  a  new  count  was  added,  bring- 
ing in  a  new  cause  of  action  or  claim,  or  that  the  reference 
included  other  causes  of  action  than  the  one  on  which  the 
attachment  was  based,  and  the  judgment  does  not  show 
whether  the  new  claim  entered  into  and  formed  part  of  the 
amount  recovered,  the  fact  may  be  shown  by  parol.  Free- 
man  v.  Creech^  112  Mass.  180.  But  in  such  case  the  burden 
of  proof  is  upon  the  attaching  creditor  to  show  that  nothing 
,  was  added  to  the  amount  of  his  recovery  by  reason  of  the 
new  claim  or  cause  of  action.  Willis  v.  Orooker^  1  Pick.  206, 
note  2;  Seeley  v.  Brown^  14  Pick.  177-180. 

"The  action  of  Esson  against  Coleman,  in  which  the  lands 
in  question  were  attached,  was  commenced  in  June,  1890. 
The  complaint  contained  several  causes  of  action,  showing 
an  indebtedness  of  $17,104.57.  Coleman's  answer  admitted 
$11,735.51  of  the  plaintiff's  claims,  and  set  up  counterclaims 
amounting  to  $17^079.47.  Esson^s  reply  admitted  these 
counterclaims  to  the  amount  of  $6,719.38.  'This  left  $5,369.06 
of  items  in  the  complaint  and  $10,360.09  of  the  items  in  the 
counterclaim  disputed  on  the  pleadings,  exclusive  of  inter- 
est. If  no  part  of  the  disputed  items  in  the  counterclaims 
were  allowed,  the  largest  judgment  that  the  plaintiff  {Esson) 
would  be  entitled  to  would  be  $10,385.19.  if  all  his  claims 
were  allowed,  and  if  none  of  the  disputed  items  in  the 
plaintiff's  complaint  were  allowed,  and  if  all  of  Coleman's 
counterclaims  were  allowed,  Coleman  would  be  entitled  to 
judgment  for  $5,343.96. 

"In  May,  1894,  Esson  brought  another  action  against 
Coleman  on  several  causes  of  action,  all  of  which  accrued 
after  the  commencement  of  his  first  action.  The  amount 
due  him,  exclusive  of  any  interest,  on  the  cause  of  action  in 
this  second  action,  was  $16,604.38.  Coleman  by  his  answer 
admitted  $778  of  the  items  claimed,  and  denied  the  balance,- 
$15,826.38,  and  set  up  the  same  claims  as  counterclaims  as 
in  the  first  action.  It  appeared  from  the  allegations  and 
admissions  in  the  pleadings  in  the  two  actions,  and  the  affi- 
davits on  which  the  plaintiffs  therein  obtained  an  order  of 
reference  in  the  first  action,  that  during  all  the  time  the 
several  clainis  and  counterclaims  of  the  respective  parties 
set  up  in  the  first  action  accrued  there  was  an  open  running 
account  between  the  parties;  the  items  of  the  plaintiff's 
claim  consisting  of  the  items  that  he  claimed  credit  for  in 
that  account,  and  items  of  the  defendant's  counterclaims 
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consisting  of  the  items  in  said  accoant  that  Coleman  claimed 
credit  for.  Hence,  considering  the  two  actions  together, 
none  of  the  items  in  Coleman's  counterclaim  set  up  in  both 
actions  could  be  applied  against  any  of  Esaon^a  claims  in  the 
second  action,  unless  there  was  found  a  balance  due  Cole- 
man in  the  first  action;  and  that  balance  only  could  be  so 
applied.  This  must  be  so,  first,  because,  there  being  a 
mutual  running  account  between  the  parties,  in  the  absence 
of  any  other  application  the  law  would  offset  the  earliest 
items  against  each  other,  and  leave  due  to  either  party  at 
any  time  only  the  balance  in  his  favor;  second,  the  parties 
by  their  pleadings  in  the  first  case  made  a  specific  applica- 
tion of  payments  of  their  respective  claims.  And  when  the 
plaintiflrs  bought  the  lands  from  Coleman,  subject  to  the 
lien  of  the  attachments,  that  lien  was  only  for  the  balance 
that  might  be  found  due  Esaon  after  allowing  all  due  Cole- 
man on  his  counterclaims.  Coleman  and  &Bon  could  not 
bv  agreement  apply  the  counterclaim  in  reduction  of  the 
plain tiflTs  claim  in  the  second  action,  for  the  purpose  of  en- 
larging the  lien  of  the  attachment  in  the  first  action,  to  the 
prejudice  of  Coleman's  grantees.  The  status  of  the  second 
action  of  Esaon  against  Coleman,  on  the  pleadings,  was 
this:  EaaorCa  claim  was  admitted  to  the  amount  of  $778. 
He  was  entitled  to  as  much  more  of  the  disputed  $15,826.38 
as  his  proofs  might  show  him  entitled  to,  without  any  offsets, 
unless  it  turned  out  in  the  first  action  that  Eaaonh  claims 
therein,  so  far  as  valid,  had  been  fully  paid  and  there  was  a 
balance  due  Coleman." 

Here  follows  a  statement  as  to  the  entry  of  the  judgments 
and  a  copy  of  the  stipulation.  Continuing,  the  trial  judge 
says : 

"  Does  not  the  stipulation  show  conclusively  on  its  face 
that  all  the  claims  and  counterclaims  in  both  actions  were 
considered  in  the  one  settlement,  and  that  one  amount  was 
arrived  at  for  which  the  plaintiff  should  have  judgment 
against  Coleman  ?  How  is  it  possible  to  say,  from  the  stip- 
ulation, that  only  the  claims  made  by  Eaaon  in  the  first  ac- 
tion were  considered  in  arriving  at  the  amount  for  which 
he  was  to  have  judgment  in  that  action,  and  that  his  claim 
in  the  second  action  for  $16,604.38,  admitted  to  the  amount 
of  J778,  was  not  at  all  considered  and  nothing  was  allowed 
on  account  of  it  ?    To  reach  any  such  conclusion  we  must 
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disregard  the  plain  language  of  the  stipulation  that  all 
claims  in  both  actions  were  compromised  and  settled  to- 
gether, and  we  must  conclude  that,  after  settling  the  claims 
involved  in  the  first  action  by  themselves,  without  consid- 
ering those  involved  in  the  second  action,  the  parties  then 
agreed  as  to  the  second  action,  without  considering  anything 
involved  in  the  first,  that  the  plaintiff  might  have  judg- 
ment in  it  for  $278  less  than  was  admitted  by  the  plead- 
ings to  be  due  him ;  for  it  must  be  remembered,  as  above 
shown,  that  the  counterclaim  could  cut  no  figure  in  the  sec- 
ond action  so  long  as  anything  was  allowed  the  plaintiff  in 
the  first.  If,  in  making  the  settlement,  the  parties  had 
agreed  that  everything  allowed  the  defendant  (Coleman)  on 
his  counterclaims  should  be  offset  against  the  plaintiff's 
claim  in  the  second  action,  the  effect  would  have  been  the 
same  as  if  the  plaintiff's  claim  in  the  second  action  had 
been  put  into  the  first  action  and  formed  part  of  the  basis 
of  recovery.  On  the  face  of  the  stipulation  there  is  no  ap- 
parent reason  for  two  judgments.  Judgment  could  as 
well  have  been  entered  in  either  action  fo--  the  full  amount 
of  $16,000,  and  the  other  action  dropped.  It  would  have 
been  less  expensive  to  Esaony  had  he  taken  but  one  judg- 
ment. If  juagment  had  been  entered  in  the  first  action  for 
the  full  amount  at  which  all  the  claims  were  compromised, 
viz.  $16,000,  there  certainly  could  have  been  no  question  as 
to  the  claim  in  the  second  action  entering  into  and  forming 
part  of  the  amount  recovered.  Is  it  not  equally  clear  that 
It  did  so  when  the  judgment  in  the  second  action  was  for 
less  than  admitted  to  te  due  Esson  on  his  claim  in  that  ac- 
tion ?  If  the  cases  had  been  tried,  and  the  respective  items 
investigated,  some  allowed,  some  rejected,  wholly  or  par- 
tially, and  amount  for  which  judgment  was  given  thus  ar- 
rived at,  it  could  have  been  shown  what  claims  were  con- 
sidered and  what  not.  So,  had  the  parties,  in  their  attempt 
to  settle,  gone  through  with  the  respective  claims  and 
agreed  to  reject  some  as  having  no  foundation,  it  might 
have  been  shown  what  entered  into  the  compromise  and 
what  did  not;  but,  in  the  absence  of  any  evidence  as  to  what 
took  place  back  of  the  final  agreement,  we  must  conclude,  as 
the  stipulation  says,  that  all  claims  in  both  actions  were  con- 
sidered entered  into  the  settlement  and  compromise,  and  that 
every  claim  made  by  the  plaintiff  was  considered  by  Cole- 
man in  arriving  at  a  compromise,  and  that,  had  more  than 
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half  of  the  plaintiflf's  claims  been  withdrawn,  the  amount 
agreed  on  wonld  have  been  much  less.  When  all  claims 
are  considerecj  together,  and  a  compromise  arrived  at,  it 
seems  impossible  to  say  that  any  one  claim  was  recovered 
for  and  another  not.  It  is  like"  submitting  to  the  jury  the 
evidence  for  and  against  a  dozen  claims,  aggregating 
$30,000,  and  their  bringing  in  a  verdict  for  $10,000.  It 
would  not  be  possibleto  say  what  particular  items  they  al- 
lowed, and  if  the  original  cause  of  action,  on  which  an  at- 
tachment was  issued,  had  been  for  $10,000,  and  others  had 
been  added  by  amendment,  and  testimony  tending  to  sup- 
port all  introduced,  and  counterclaims  asserted,  it  would 
not  be  possible  to  enforce  the  attachment  lien  by  a  judg- 
ment entered  on  that  verdict.  And  it  would  not  help  his 
case  for  the  plaintiff  in  such  action  to  swear  that  more  than 
$10,000  was  due  him  on  the  original  claim,  when  the  answer 
denied  it  and  its  validity  was  one  of  the  issues  tried.  The 
verdict  in  such  case,  after  judgment,  would  be  conclusive 
that  no  more  was  due  on  all  the  claims  over  and  above  off- 
sets. So  the  stipulation  between  Esaon  and  Coleman  must 
be  taken  as  conclusive  as  to  the  amount  that  Eaaon  was 
entitled  to  recover  jud^ent  for  on  account  of  all  his  claims 
against  Coleman.  It  is  conclusive  on  Eason  that  he  com- 
promised on  the  basis  that,  whatever  his  claims  amounted 
to,  Coleman's  counterclaim  amounted  to  enough  to  reduce 
the  amount  he  was  entitled  to,  to  $16,000.  If  it  appears 
conclusively  from  the  refeord  in  the  case  that  the  claims 
asserted  by  Eaaon  in  his  second  action  entered  into  the 
amount  for  which  the  claims  in  the  first  action  were  com- 
promised, the  fact  cannot  be  contradicted  by  parol.  If  it 
18  not  clear  from  the  record,  parol  evidence  is  admissible  to 
show  the  fact.  Eason  was  the  only  witness  examined  on 
the  subject.  He  makes  no  attempt  to  show  that  the  claims 
involved  in  the  first  action  were  settled  and  $15,500  agreed 
on  as  the  amount  due  him,  and  those  involved  in  the  second 
suit  settled  at  $500.  He  swears  that  his  claim  in  the  second 
suit  was  just  as  valid  as  his  claim  in  the  first  suit,  which, 
reduced  to  figures,  means  that,  exclusive  of  interest,  his 
valid  claim  in  the  first  suit  was  $10,385.19,  and  in  the  sec- 
ond suit  $16,604.38.  He  says,  in  effect,  that  all  the  claims 
and  counterclaims  were  settled  for  $16,000;  that  the  only 
reason  why  he  took  judgment  for  $15,500  in  one  case  and 
for  $500  in  the  other  was  the  value  of  the  attachment  lien 
Vol.  112—7 
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in  the  respective  cases.  Aside  from  that,  he  could  have 
had  the  amounts  divided  equally  between  the  two  judg- 
ments. Esson^s  testimony  throws  no  light  upon  the  manner 
in  which  the  amount  ($16,000)  was  arrived  at,  any  further 
than  it  shows  that  he  insists  upon  the  validity  of  all  his 
claims  in  both  suits.  In  arriving  at  the  compromise  Cole- 
man's counterclaim  must  have  figured  largely,  and,  as 
every  tfting  conceded  in  the  compromise  on  account  of  them 
should,  as  against  the  plaintiffs  in  this  action,  have  gone  in 
reduction  oiEaaon's  claim  in  his  first  action  against  Cole- 
man, the  testimony  tends  to  show  that  the  Judgment  in 
that  action  was  based  in  part  upon  the  plaintiff's  claims  in 
the  second  action. 

"  While  Eason^a  testimony  does  not  show  the  negotiations 
leading  up  to  the  compromise  and  stipulation,  his  answer 
does.  It  alleges  that  in  1S94:  an  attempt  was  made  by  Cole- 
man to  effect  a  settlement.  In  1898  Coleman  offered  Esson 
in  settlement  lands  in  Tennessee,  valued  at  $18,000  by  Cole- 
man. That  offer  was  rejected,  because  of  defective  title  in 
part,  and  this  defendant  {Esson)  'offered  to  accept  judg- 
ment for  $16,000,  to  which  said  Coleman  agreed,  and  au- 
thorized his  attorneys  to  settle  both  actions  accordingly, 
and  thereupon  the  stipulation  for  judgment  in  the  first  ac- 
tion for  $15,600,  and  in  the  second  action  for  $500,  was 
duly  made.'  (fol.  18)  'That  all  his  \^Esson's'\  claims  in 
both  actions  were  compromised  at  $16,000,  and  the  said 
judgment  for  $15,500  in  the  first  action  was  taken  only  to 
obtain  the  lien  of  the  attachment  in  that  action  to  the 
amount  of  $15,500.'  (fol.  22)  It  appears,  not  only  from 
the  face  of  the  stipulation,  but  also  from  Esson^s  testimony 
and  pleading,  that  there  was  no  separate  settlement  of 
the  two  actions;  but  his  entire  claim  of  $16,604.38  in  the 
second  action  was  included  in  and  formed  the  principal 
basis  of  the  recovery  of  $15,500  in  the  first  action. 

"  The  stipulation  also  shows  that,  if  there  were  any  other 
causes  of  action  existing  in  Esson^s  favor  at  the  time  against 
Coleman,  they  also  entered  into  the  settlement.  The  bur- 
den of  proof  IS  on  the  plaintiff  to  show  the  existence  of  an- 
other or  other  causes  of  action.  They  have  done  it  to  this 
extent  only.  It  appears,  from  Esson^s  complaint  in  his  two 
actions  against  Coleman,  that  Coleman  sold  the  timber  only 
from  some  of  the  lands  entered  by  him  under  their  contract. 
This  left  the  title  to  the  land  in  Coleman  after  the  timber 
was  removed.     The  land  at  the  time,  with  the  timber  re- 
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moved,  was  considered  of  but  little,  if  any,  value.  In  1896, 
for  a  consideration  of  $2,500,  Coleman  quitclaimed  to  one 
Grunert  what  right,  title,  and  interest  he  had  in  something 
over  20,000  acres  of  lands  in  several  counties  in  the  north- 
eastern corner  of  the  state,  and  all  causes  of  action  that  he 
had  for  timber  from,  or  trespasses  committed  on,  any  of  said 
lands,  and  about  fifty  city  lots  in  the  city  of  Oconto;  and 
said  deed  included  120  acres  of  said  lands' from  which  Cole- 
man had  sold  the  timber.  When  that  sale  was  made,  Esson 
became  entitled  to  recover  from  Coleman  further  compen- 
sation for  services  relative  to  that  120  acres  of  land,  deter- 
mined by  the  amount  that  Coleman  sold  them  for.  We  have 
no  way  of  determining  what,  if  anything,  Coleman  received 
for  the  120  acres,  or  such  title  as  he  may  have  had  to  them 
at  that  time.  If  the  whole  $2,500  was  paid  for  the  20,000 
acres,  it  would  amount  to  but  12^  cents  per  acre,  or  $15  for 
the  120  acres.  If  something  is  allowed  lor  the  city  lots  and 
cause  of  action,  it  would  reduce  the  price  per  acre  still  lower. 
I  do  not  think  that  any  substantial  cause  of  action  has  been 
shown  for  lands  sold.  As  to  the  lands  unsold  it  does  not 
appear  what  became  of  them.  They  were  probabljr  aban- 
doned for  taxes,  as  most  of  such  lands  were  at  that  time.  I 
think  that  E%%orC8  testimony  shows  that  no  cause  of  action 
other  than  those  set  up  on  the  two  actions  were  considered 
or  entered  into  the  settlement  or  judgments;  but,  because 
the  causes  of  action  on  which  Essori^a  second  action  against 
Coleman  was  based,  all  of  which  had  no  existence  at  the  time 
the  attachment  was  issued,  were  considered  and  entered  into 
the  settlement  and  judgment  in  the  first  action,  the  attach- 
ment lien  upon  the  lands  was  lost  as  against  the  plaintiffs, 
who  were  purchasers  for  full  value. 

"It  follows,  from  this  view  of  the  case,  that  the  plaintiff 
is  entitled  to  the  relief  demanded  in  its  complaint;  and  it  is 
not  necessary  to  consider  several  other  questions  which  have 
been  fully  argued." 

Judgments  were  duly  entered  for  the  plaintiffs,  and  the 
defendant  appeals  from  each  judgment. 

For  the  appellant  there  were  briefs  by  Charles  QiiarleSj  of 
counsel,  and  EUis  <&  MerriU^  attorneys,  and  a  brief  in  reply 
and  oral  argument  by  Mr.  Quarles, 

Oeorge  G.  Greene^  counsel  for  the  respondents  The  Oconto 
Company  and  Bellew,  argued,  among  other  things,  that  the 
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first  judgment  being  partly  for  claims  in  the  second  action 
the  attachment  in  the  first  action  was  discharged.  Bean  v. 
Parker^  17  Mass.  591 ;  Hill  v,  Euumwell^  1  Pick.  192;  Fair- 
field V.  Baldwin,  12  Pick.  388;  Freema/rt  v.  Creech^  112  Mass. 
180;  Heidel  v.  Benedict,  61  Minn.  170;  FarweU  v.  Wright,  38 
Neb.  445;  Whitney/  v.  Brunette,  15  Wis.  61,  74;  Laighton  v. 
Lord,  29  N.  H.  237;  Page  v.  Jewett,  46  N.  H.  441;  Mooney 
V,  Kavanagh,  4  Me.  277;  Clark  v.Foxcroft,  7  Me.  348;  Bow- 
ley  V.  Bowley,  41  Me.  542,  546;  Eailow  v.  Banna,  75  Mich. 
219;  Mayer  v.  Zingre,  18  Neb.  458;  Barth  D,  Graf,  101  Wis. 
41.  The  principle  is  that  an  attachment  can  only  be  en- 
forced for  a  judgment  for  the  same  claim  the  attachment 
was  for.  The  aflBdavit  required  by  sec.  2731,  Stats.  1898,  is 
jurisdictional.  Hawe%  v.  Clement,  64  Wis.  152,  155;  Good- 
year R,  Co.  V.  Knapp,  61  Wis.  103.  Without  statute  it  is 
not  amendable.  Slaughter  v,  Bevans,  1  Pin.  348.  The  stat- 
ute (sec.  2731^;^)  permits  amendment  only  to  state  facts  ex- 
isting at  the  time  of  making  the  original.  Probably  this 
rea<3hes  only  irregularities.  Goodyear  R,  Co,v,  Knapp,^\ 
Wis.  103.  At  any  rate  it  excludes  power  to  amend  to  include 
any  claims  in  the  second  action  of  Esson  v,  ColemAjm,  for  none 
of  them  existed  until  long  after  the  making  of  the  affidavit 
for  attachment  in  the  first  action. 

H,  0,  Fairchild,  of  counsel  for  the  respondent  Wright, 
argued,  among  other  things,  that  the  eflfect  of  including  in 
the  judgment  new,  different,  and  after-accruing  causes  of 
action  was  to  release  the  lien  of  the  attachment.  Drake, 
Attachment,  §§  282-284;  Whitney  v.  Brunette,  15  Wis.  74,  and 
cases  cited ;  Page  v.  Jewett,  46  N.  H.  441 ;  Clark  v.  Foxcroft,  7 
Me.  348 ;  Fairbanks  v.  Stanley,  18  Me.  296 ;  BickneU  v.  ^rickey, 
34  Me.  273,  283;  Young  v.  Broadlent,  23  Iowa,  539;  Heidel 
V,  Benedict,  31  L.  R.  A.  422.  Purchasers  of  property  which 
is  the  subject  of  an  action  are  bound  by  the  judgment  only 
so  far  as  it  is  within  the  issues,  and  certainly  a  purchaser  of 
attached  property  stands  in  no  less  favorable  position. 
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Hardy  v.  Mills,  35  Wis.  149;  Braun  v.  Wis.  R.  Co.  92  Wis. 
251;  Laihrop  v.  Enapp,  37  Wis.  307,  314;  Campbell  v.  dm- 
salu%,  25  K  Y.  613;  Uymes  u  Estey,  116  N.  Y.  509;  Siwr^ 
nard  v.  Hubbelly  123  K  Y.  529;  Sailey  v.  Ano,  136  N.  Y. 
569;  Whitney  v.  MarshaUy  138  Ind.  472,  and  cases  cited;  3 
Smith,  Lead.  Cas.  (9th  ed.),  2096,  and  cases  cited ;  Grunert  v. 
Spaiding,  104  Wis.  223,  226.  If  the  judgment  taken  in  such 
case  is  predicated  upon  other  issues,  or  there  is  a  doubt  as  to 
what  question  or  issue  the  judgment  passed  on  where  there 
are  new  as  well  as  old  issues  on  which  it  might  have  passed, 
the  property  is  not  aflFected  by  the  judgment.  Pfennig  v. 
Griffith,  ^9  Wis.  618;  V<m  Valkenhurgh  v.  Milwaukee,  ^3 
Wis.  574;  Bergeron  v.  Richardott,  55  Wis.  132;  De  Sollarv. 
Hanscome,  158  U.  S.  221;  Lea  v.  Lea,  99  Mass.  496;  People 
ex  rel.  Bridgeman  v.  HaU^  104  N.  Y.  176 ;  Lewis  v.  Ocean  N. 
&  P.  Co.  125  N.  Y.  848;  Legrand  v.  Rixey's  Adm\  83  Va. 
862. 

Bardekn,  J.  The  point  upon  which  these  cases  seem  to 
turn  is  whether  there  has  been  a  waiver  or  discharge  of  de- 
fendant's attachment  lien.  At  the  outset  we  desire  to  ac- 
knowledge our  great  indebtedness  to  the  judge  who  tried 
this  case.  He  filed  a  written  opinion  covering  all  the  ques- 
tions litigated  on  the  trial.  His  discussion  of  the  question 
above  mentioned  is  so  exhaustive  and  so  clear  that  our 
labors  have  been  very  much  lessened,  and  if  his  conclusions 
are  correct  it  leaves  very  little  more  to  be  said  on  the  sub- 
ject. We  have  felt  at  liberty  to  include  the  greater  por- 
tion of  his  discussion  in  the  statement,  to  which  reference 
will  be  made  as  the  questions  raised  are  considered. 

One  of  the  important  questions  standing  at  the  door  of 
plaintiffs'  right  to  recover  is  whether,  by  the  terms  of  the 
settlement  between  defendant  and  Coleman,  claims  not  in 
existence  at  the  time  the  first  action  was  begun  were  in  fact 
included  in  the  judgment  and  are  now  being  enforced  against 
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plaintiffs'  lands.  Upon  the  question  of  fact  the  trial  judge 
found  in  the  aflBj-mative,  and  to  the  discussion  contained  in 
his  opinion  we  are  unable  to  add  anything.  The  stipula- 
tion shows  conclusively  that  all  the  claims  and  causes  of 
action  existing  between  the  parties  were  considered  in  one 
settlement.  The  surrounding  circumstances  point  with  al- 
most unerring  certainty  to  the  fact  that  a  large  part  of 
defendant's  judgment  is  made  up  of  claims  that  had  no  ex- 
istence at  the  time  the  first  action  was  commenced,  and  was 
for  the  purchase  price  of  the  very  lands  now  sought  to  be 
relieved  from  the  lien  mentioned.  The  substantial  fact 
found  by  the  court  finds  most  ample  support  in  the  evidence 
produced,  and  we  are  content  to  rest  our  conclusion  upon 
the  discussion  contained  in  the  trial  judge's  opinion,  which 
meets  our  entire  approval. 

Counsel  for  defendant  ingeniously  argue  that  plaintiffs, 
being  subsequent  purchasers  of  the  land  in  question,  are  not 
protected  against  amendments  or  added  causes  of  action; 
that,  having  obtruded  themselves  upon  attached  property, 
they  are  bound  by  all  the  results  of  the  litigation  within  the 
power  of  the  court  to  adjudge.  To  a  limited  extent  this 
may  be  true.  The  statutory  remedy  by  attachment,  being 
summary  in  character  and  onerous  in  its  effects,  has  always 
been  restricted  by  most  guarded  rules  of  construction.  Cases 
are  innumerable  that,  in  the  absence  of  a  statute  authoriz- 
ing it,  a  court  has  no  power  of  amendment  of  an  affidavit 
for  an  attachment.  Our  statute  (sec.  2731a)  permits  amend- 
ments only  to  state  "  facts  existing  at  the  time  of  making 
the  former  affidavit."  To  secure  an  attachment  the  affida- 
vit must  allege  an  indebtedness  and  must  specify  the  amount 
claimed.  The  indebtedness  must  exist  at  the  time  it  is  made. 
The  law  does  not  permit  an  omnibus  affidavit  to  cover  any 
indebtedness  that  may  come  into  existence  between  the  par- 
ties during  the  pendency  of  the  litigation.  The  principle 
seems  clear  that  an  attachment  can  only  be  enforced  by  a 
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judgment  for  the  sarae  claim  the  attachment  was  for.   The 
case  of  TUUrti  v.  Cofiddy  93  U.  S.  163,  is  not  an  authority 
against  this  proposition.     In  that  case  the  plaintiff  first  de- 
clared upon  an  account,  but  was  subsequently  permitted  to 
amend  his  complaint  and  affidavit  by  setting  up  a  promis- 
sory note  given  to  balance  the  same  account  mentioned  in 
the  prior  proceedings,  and  representing  the  same  debt.    The 
decision  expressly  rests  upon  the  ground  that,  while  the  de- 
scription of  the  cause  of  action  was  changed,  yet  it  was,  in 
view  of  equity  and  point  of  fact,  substantially  the  same  with 
that  originally  described.     The  only  other  case  cited   as 
seemingly  running  counter  to  this  rule  is  Nagle  v.  First  Nat, 
Bank,  57  Neb.  552.    The  action  was  commenced  on  a  claim 
for  goods  sold,  and  certain  personal  property  was  attached. 
It  was  afterwards  changed  to  one  for  money  lent.     Subse- 
qneni  mortgagees  insisted  that  the  attachment  was  thereby 
dissolved.  These  mortgagees  were  creditors,  and  took  mort- 
gages, instead  of  attaching  the  property.     As  we  grasp  it, 
the  case  goes  upon  the  fact  that  the  creditors,  having  taken 
moTtgSiges pendente  lite^  are  bound  by  the  judgment.     It  at- 
tempts to  distinguish  the  case  from  Ueidel  v,  Benedict^  61 
Minn.  170,  on  that  ground.    The  result  of  the  ruling  seems 
to  be  that  if  creditors  attach  they  would  be  protected  against 
changes  in  a  prior  attachment  lien,  but  if  they  take  mort- 
gages or  other  security  they  are  not.     The  distinction  i^ 
quite  too  fine.     The  court  disposes  of  Freeman  v.  Creech^  112 
Mass.  180,  by  saying  that  it  went  upon  a  statute  protecting 
purchasers  from  amendments  unless  they  had  notice.    The 
statute  only  protected  against  an  increase  of  the  claim  by 
amendment.     The  consequences  of  the  inclusion  of  such  in- 
crease in  the  judgment  was  to  be  determined  upon  general 
principles  of  law  applicable  to  the  situation.  Prior  decisions 
of  the  court  sustained  the  principal  case,  and  hence  the  at- 
tempt to  dispose  of  the  case  as  an  authority  failed.  Probably 
the  most  conclusive  reason  why  the  Tilton  and  Nagle  Cases 
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do  not  apply  here  is  the  fact  that  the  claims  which  were  the 
subject  of  amendment  in  those  cases  existed  at  the  time  the 
attachment  was  made.  Here  the  claims  largely  included  in 
the  first  judgment  had  no  existence  when  that  suit  was 
begun,  and  it  was  never  possible  to  include  them  in  the 
complaint  or  in  any  affidavit  of  attachment  therein.  They 
did  not  exist  until  Coleman  conveyed  the  lands,  and  conse- 
quently could  never  be  the  basis  of  the  attachment  of  such 
lands  in  any  action  against  him. 

Counsel  for  defendant  say  that,  in  order  to  bring  this  case 
within  the  principle  of  the  cases  cited  by  the  trial  judge, 
there  must  be  some  element  of  fraud  involved.  If  that  were 
necessary,  the  facts  already  stated  would  seem  to  meet  the 
requirement.  Coleman  was  authorized  to  make  sale  of  these 
lands.  He  did  so.  Defendant  is  now  seeking  to  enforce 
payment  of  his  share  of  the  selling  price  of  those  lands  in 
an  attachment  suit  commenced  before  the  sale  was  made. 
To  permit  this  to  be  done  would  certainly  be  a  fraud  on  the 
rights  of  the  subsequent  purchasers. 

Defendant  further  claims  that  plaintiffs  "  had  no  vested 
right  in  any  matter  of  defense  or  counterclaim."  This  con- 
tention becomes  in  a  degree  irrelevant,  in  view  of  the  con- 
clusion that  there  was  such  an  intermingling  of  valid  and 
invalid  claims  in  the  judgment  as  to  constitute  in  law  a 
waiver  or  release  of  the  former  attachment.  Certainly 
plaintiffs,  as  intervening  purchasers,  had  some  rights  which 
neither  defendant  nor  Coleman  could  undermine  or  destroy. 
Undoubtedly  they  would  be  bound  by  the  judgment,  in  so 
far  as  it  was  within  the  issues  made  or  which  might  legally 
be  made  under  our  practice.  But  it  was  not  competent  for 
defendant  and  Coleman  by  agreement  or  collusion  to  destroy 
rights  which  had  accrued  pending  the  litigation,  which  were 
based  upon  their  then  existing  legal  relations.  This  prin- 
ciple is  recognized  and  discussed  in  Whitney  v.  JSrunetUj  15 
Wis.  61,  and  would  seem  to  be  quite  evident  without  the 
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citation  of  authority.    In  Page  v.  JeweUj  4fi  N.  H.  441,  after 
discussing  decisions  in  other  courts,  it  is  said: 

"The  proper  view  of  the  subject  seems  to  be  that  any  in- 
crease of  the  ad  damnum,  any  amendment  or  change  in  the 
form  of  the  action,.which  would  be  to  the  prejudice  of  sub- 
sequent attaching  creditors,  will  not  be  allowed,  and  any  such 
change  made,  to  tne  actual  prejudice  of  the  rights  of  such  cred- 
itors, will  dissolve  the  attachment  as  against  such  creditors. 
It  will  also  discharge  bail.  The  subsequent  attaching  creditor 
has  a  vested  right  to  the  excess  beyond  the  amount  of  the 
judgment  to  be  rendered  upon  the  writ  of  the  first  attach- 
ing creditor  as  it  was  when  served." 

Whether  in  all  cases  a  subsequent  purchaser  stands  in  the 
same  position  as  an  attaching  creditor  we  need  not  stop  to 
inquire.  One  thing  is  certain :  Equity  will  not  permit  the 
debtor  and  attaching  creditor  to  enlarge  the  amount  of  the 
latter's  lien  by  including  matters  in  the  judgment  not  in  ex- 
istence at  the  inception  of  such  lien,  and  thus  reduce  the 
residuum  of  the  debtor's  estate. 

Upon  the  whole  case,  we  are  satisfied  with  the  ultimate 
conclusion  reached  by  the  trial  court,  and  the  judgment  in 
6ach  case  must  be  affirmed. 

By  the  Court. —  So  ordered. 


St.  Paul  Ttflb  &  Tbfst  Company,  Eespondent,  vs.  Sabih 
and  another,  imp..  Appellants. 

September  4^  November  f^O,  1901. 

Ccnirads:  BaUway  reorganization:  Practical  construction:  PrincipcU 
and  surety:  Breach  of  bond:  Damages, 

t  A  railway  reorganization  agreement  required  S.,  as  a  condition  of 
the  delivery  to  him  of  certain  bonds  of  the  new  company,  to  procure 
deeds  to  such  company  of  all  parts  of  the  right  of  way  the  title  to 
which  was  not  perfect  in  the  old  company,  together  with  releases 
of  aU  claims  existing  or  which  might  be  asserted  against  the  prop- 
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erty  of  the  old  company.  The  agreement  expressly  mentioned,  as 
covered  by  its  provisions,  certain  claims  of  title  to  the  right  of  way^ 
and  also  included  generally  '*all  other  claims  of  title,  by  whomso- 
ever made  or  held,  that  may  exist  or  be  held  to  any  portions  of  said 
right  of  way."  S.  became  a  director  and  member  of  the  executive 
committ'Ce  of  the  new  company,  and  knew  of  the  commencement 
of  proceedings  for  the  condemnation  of  the  disputed  porti9ns  of 
the  right  of  way,  and  was  kept  advised  of  the  steps  being  taken  in 
that  regard,  and  approved  of  them.  He  also  authorized  the  settle- 
ment of  all  but  one  of  such  claim&  While  such  settlements- 
were  in  progress  the  trustee  holding  the  bonds  foreclosed  a  lien 
upon  them,  and  on  the  sale  thereof  they  were  bid  in  by  S.,and  in 
compliance  with  the  judgment  he  executed  a  bond  with  sureties 
to  secure  the  performance  of  the  above-mentioned  condition  of  the 
reorganization  agreement  In  an  action  on  such  bond  to  recover 
the  amount  expended  by  the  obligee  in  making  said  settlements, 
hdd: 

(1)  The  doubt,  if  any,  as  to  whether  the  reorganization  agree^ 
ment  covered  the  claims  thus  settled  was  removed  by  the  practical 
construction  put  upon  it  by  S. 

(2)  Such  construction  was  binding  upon  the  sureties  as  well  as- 
upon  S. 

(3)  The  claims  settled  being  bona  fide  claims  and  covered  by  the 
agreement,  the  liability  on  the  bond  did  not  depend  upon  their 
being  valid  and  enforceable  at  law. 

2.  In  such  a  case  the  plaintiff  should  recover  the  sum  authorized  by  S. 
to  be  paid  in  settlement  of  the  claims  and,  where  settlements  were 
not  authorized,  such  sums  as  the  evidence  showed  to  be  just,  nec- 
essary, and  proper  in  procuring  settlements;  also  the  necessary 
disbursements  and  reasonable  attorney's  fees  in  the  condemnation 
proceedings  which  were  known  to  and  acquiesced  in  by  S.  or  which 
were  necessary  and  proper  to  be  instituted  in  order  to  adjust  the 
claims. 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  A.  J.  Vinje,  Judge.     Modified  and  affirmed. 

This  is  an  action  against  Sabiny  as  principal,  and  the 
United  States  Fidelity  cfe  Guaranty  Company^  as  surety^ 
upon  a  certain  bond  given  to  the  plaintiff  to  secure  the  per- 
formance of  a  certain  railroad  reorganization  agreement. 
The  answers  of  the  defendants,  in  substance,  denied  that 
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there  had  been  any  breaches  of  the  bond.  The  action  was 
tried  by  a  jury.  The  evidence  showed  that  in  the  year  1892 
the  [Minnesota  &  Wisconsin  Railway  Company,  a  Wiscon- 
sin railroad  corporation,  entered  on  certain  lands  owned  in 
severalty  by  Kelson,  Baldwin,  D.  G.and  Lizzie  McKay,  and 
the  Spring  Valley  Land  Company  with  the  express  or  tacit 
consent  of  such  owners,  and  used  the  same  for  railway  pur- 
poses until  December  11,  1893,  when  a  foreclosure  action 
was  commenced  against  the  company  in  the  United  States 
circuit  court  for  the  Western  District  of  Wisconsin,  and  a 
receiver  was  appointed,  who  went  into  possession  of  the 
railway  and  its  property.  The  foreclosure  action  proceeded 
in  regular  course.  An  order  was  made  requiring  creditors 
to  appear  and  exhibit  their  claims  against  the  company  or 
be  cut  off  from  participation  in  the  proceeds  of  the  sale,  and 
there  was  due  publication  of  the  notice  of  this  order.  The 
receiver  incurred  an  indebtedness  in  operating  the  road 
and  preserving  the  property  amounting  to  something  over 
$80,000.  The  action  proceeded  to  judgment,  and  a  sale  was 
had,  and  the  property  bid  off  by  the  plaintiff  for  a  sufficient 
sum  to  pay  the  operating  expenses  and  disbursements  made 
by  the  receiver,  and  no  more.  The  sale  was  confirmed  by 
the  court  July  15,  1896.  The  plaintiff's  purchase  was  in 
trust  for  the  benefit  of  a  new  railway  company  which  was 
to  be  organized  by  the  bondholders  of  the  old  company  to 
operate  the  railroad. 

In  August,  1896,  a  reorganization  agreement  was  entered 
into  by  the  plaintiff,  H.  L.  Horton,  the  American  Loan  & 
Fidelity  Company,  G.  D.  Braman,  the  Market  Insurance 
Company  of  Boston,  and  JD.  M,  Sahin,  In  this  agreement 
it  was  recited  that  the  parties  thereto  had  contributed  and 
were  to  contribute  various  specified  sums,  aggregating 
$85,750,  to  pay  the  purchase  price  of  the  railroad ;  the  de- 
fendant Saiin's  share  being  $20,000.  The  agreement  further 
provided  for  the  organization  of  a  new  corporation,  to  be 
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known  as  the  Minnesota  &  Wisconsin  Railroad  Company, 
with  a  capital  stock  of  $55,000,  which  corporation  should 
purchase  the  railway  from  the  plaintiff,  paying  therefor 
$195,000  in  five  per  cent,  gold  bonds  secured  by  a  first 
mortgage  upon  the  property  and  $55,000  capital  stock. 
$390,000  of  income  bonds  were  also  to  be  afterwards  issued, 
which  were  to  be  exchanged  for  the  bonds  of  the  old  com- 
pany dollar  for  dollar.  0£  the  first  mortgage  gold  bonds, 
$131,000  was  to  be  distributed  among  the  signers  of  the  agree- 
ment in  specified  amounts;  Sahin^a  share  being  $30,000. 
Paragraph  4  of  the  agreement  then  proceeds  as  follows: 

t'  The  remaining  sixty-four  (64)  of  said  bonds  shall  be  de- 
livered by  said  trust  company  to  D.  M.  Sabin  Upon  said 
Sdbin*8  delivering,  or  procuring  to  be  delivered,  to  said  trust 
company,  good  and  sufficient  deeds  running  to  said  new  rail- 
road company  of  all  parts  of  the  right  of  way  of  said  Min- 
nesota &  Wisconsin  Railway  Company,  the.  title  to  which  is 
not  now  perfect  in  said  last-named  company,  subject  to  said 
foreclosure  sale,  together  with  satisfactory  releases  or  assign- 
ments of  all  claims  that  exist  or  may  exist  or  are  or  may  be 
asserted  against  the  railway  and  property  to  be  purchased 
as  aforesaid  by  said  Minnesota  &  Wisconsin  Railroad  Com- 
pany, and  particularly  the  following  claims:  (1)  The  claim 
or  claims  of  lien  upon  said  railway  and  property  attempted 
to  be  established  in  a  certain  suit  pending  in  the  circuit  court 
in  and  for  the  county  of  St.  Croix  and  state  of  Wisconsin, 
which  was  brought  during  his  lifetime  by  the  late  R.  B. 
Langdon,  for  the  purpose  of  establishing  a  lien  or  liens  upon 
said  railway  and  property,  or  some  portion  thereof.  (2)  Cer- 
tain claims  of  title  asserted  by  the  Spring  Vallev  Land  Com- 
pany, the  Minnesota  Trust  Company,  and  the  West  Wiscon- 
sin Manufacturing  Company,  respectively,  to  portions  of  the 
right  of  way  of  said  Minnesota  «fe  Wisconsin  Railway  Com- 

Eanv.  (3)  AH  other  claims  of  title,  hy  whomsoever  made  or 
eld,  to  anj  portion  or  portions  of  said  right  of  way.  (4)  A 
certain  claim  of  the  Spring  Valley  Land  Company  for  rent, 
or  the  value  of  the  use  and  occupation,  of  certain  land,  which 
it  is  claimed  by  said  Spring  Valley  Land  Company  has  been 
used  by  David  B.  Dewey,  receiver  of  said  Minnesota  &  Wis- 
consin Railway  Company,  for  the  purposes  of  his  said  re- 
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oeivership,  and  for  which  it  is  claimed  that  said  Dewey  is 
under  obligation  as  such  receiver  to  pay  rental  or  the  value 
of  use  and  occupation.  (5)  Certain  claims  of  the  Minnesota 
Commercial  Company  and  of  the  Tremont  National  Bank 
of  Boston,  Massachusetts,  respectively,  to  the  ownership  of 
certain  rolling  stock,  locomotives,  and  equipment  that  have 
heretofore  been  used  by  said  Minnesota  ife  Wisconsin  Kail- 
wajr  Company  and  said  Dewey,  as  receiver  of  the  same. 
(This  claim  shall  be  extinguished  by  proper  conveyances  of 
the  property  to  said  Minnesota  &  Wisconsin  Kailroad  Com- 
pany.) (6)  Certain  claims  of  the  said  Minnesota  Commercial 
Company  and  said  Tremont  National  Bank,  respectively, 
to  rental  upon  such  locomotives,  rolling  stock,  and  equip- 
ment, or  for  the  value  or  use  thereof,  whether  the  same  be 
a^inst  said  Minnesota  &  Wisconsin  Railway  Company, 
said  Dewey,  as  receiver  thereof,  or  against  each  or  both  of 
the  same.  The  intention  hereof  being  that  said  sixty-four 
thousand  dollars  ($64,000)  of  bonds  shall  be  delivered  to  said 
Sabin  when,  but  not  before,  he  secures  to  said  Minnesota  & 
Wisconsin  Railroad  Company  the  good,  complete,  and  un- 
incumbered title  to  all  the  railway  and  property  heretofore 
owned  or  supposed  to  have  been  owned  by  the  Minnesota  & 
Wisconsin  Railway  Company,  and  to  all  the  locomotives, 
rolling  stock,  and  equipment  heretofore  used  by  said  com- 
pany or  by  said  Dewey,  as  receiver  of  the  same." 

The  remaining  portions  of  the  agreement  are  not  essen- 
tial 

It  further  appears  that  Sabin  did  not  pay  in  all  of  his 
subscription,  and  that  in  July,  1898,  he  still  owed  $5,000 
thereon,  which  the  plaintiff  had  advanced  for  him ;  and  plaint- 
iff held  twelve  of  his  first  mortgage  bonds  of  $1,000  each  and 
fifty  of  his  income  bonds  as  security  for  the  $5,000  advance- 
ment as  well  as  for  the  repayment  of  $1,645  which  it  had 
paid  to  clear  up  certain  claims  against  the  old  company; 
that  an  action  was  then  brought  by  the  plaintiff  against 
Sabin  to  foreclose  the  plaintiff's  lien  on  said  bonds,  and  that 
judgment  was  entered  in  said  action  in  July,  1898,  decree- 
ing that  all  of  the  said  bonds  be  sold  to  satisfy  the  claims 
of  the  plaintiff  against  Sabin^  and  that  the  successful  pur- 
chaser at  such  sales  should  give  a  bond  to  the  plaintiff  to 
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secure  the  performance  of  article  4  of  said  reorganization 
agreement.  It  further  appears  that  at  the  sale  under  this 
judgment  Sabin  bid  $12,100,  and,  being  the  highest  bidder, 
secured  the  bonds  and  paid  sufficient  cash  to  pay  up  the 
amount  then  owing  to  the  St,  Paul  Title  dk  Trust  Company^ 
and  gave  the  bond  upon  which  this  action  is  brought,  which 
bond  is  dated  October  14, 1898,  in  the  penal  sum  of  $10,000, 
and  is  conditioned  for  the  payment  by  Sahin  of  any  amount 
necessary  to  recompense  the  plaintiff  for  all  necessary  ex- 
penses and  liabilities  incurred  by  said  plaintiff  in  perform- 
ing the  remainder  of  the  conditions  still  unperformed  of  the 
said  reorganization  agreement,  which,  by  the  terms  of  para- 
graph 4  of  said  agreement,  were  to  be  performed  by  Sabin; 
which  said  sums  were  to  be  paid  to  the  plaintiff  at  such 
time  as  the  plaintiff  was  required  to  pay  the  same. 

It  further  appears  that  in  March  prior  to  the  rendition  of 
this  judgment  the  new  railroad  corporation,  acting  under 
the  direction  of  the  plaintiff,  commenced  condemnation  pro- 
ceedings in  the  circuit  court  for  Pierce  county  for  the  con- 
demnation of  the  lands  formerly  owned  by  Nelson,  the 
Spring  Valley  Land  Company,  and  D.  G.  McKay,  and  that 
while  these  condemnation  proceedings  were  being  carried 
on  one  H.  G.  Baldwin  instituted  condemnation  proceedings 
against  the  railroad  to  recover  damages  for  the  taking  of 
his  land.  The  various  condemnation  proceedings  were  never 
prosecuted  to  judgment,  but  settlements  were  made  with  the 
consent  and  approval  of  the  defendant  Sahin^  by  which 
$2,000  was  paid  by  the  plaintiff  to  the  McKays,  $500  to  the 
Spring  Valley  Land  Company,  $400  to  Baldwip,  $100  to 
Nelson ;  and  it  is  for  these  sums,  together  with  the  costs, 
disbursements,  and  attorney's  fees  incurred  in  the  condem- 
nation proceedings,  that  this  suit  is  brought. 

At  the  close  of  the  evidence  a  motion  to  direct  a  verdict 
for  the  defendants  was  overruled,  and  the  jury  returned  a 
verdict  for  the  plaintiff  for  the  sum  of  $4,300.75,  upon  which 
judgment  was  entered,  and  the  defendants  appeal. 
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Bay  5.  Beidy  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Baker  &  Haverij 
attorneys,  and  Oeo.  C.  Squires^  of  counsel,  and  oral  argu- 
ment by  Mr.  Squires, 

WiNBLow,  J.  The  bond  in  suit  was  given  by  Sahin  as 
principal  and  the  United  States  Fidelity  <&  Guaranty  Com- 
jpany  as  surety  to  secure  the  reimbursement  of  the  plaintiff 
for  ail  necessary  expenses  and  liabilities  incurred  by  it  in 
performing  the  conditions  of  paragraph  4  of  the  reorganiza- 
tion agreement  which  were  to  be  performed  by  Sabin,  and 
which  he  had  not  performed  at  the  time  the  bond  was  given. 
The  plaintiff  contends  that  by  the  terms  of  said f paragraph 
4  the  defendant  Sabin  was  required  to  procure  releases  of 
the  claims  of  Nelson,  Baldwin,  McKay,  and  the  Spring  Val- 
ley Land  Company  for  lands  taken  for  right  of  way  pur- 
poses by  the  old  company,  and  that,  Sabin  having  failed  to 
secure  such  releases,  the  amounts  necessarily  expended  by 
the  plaintiff  in  securing  the  same  may  be  recovered  in  an 
action  on  the  bond.  On  the  other  hand,  the  defendants  con- 
tend that  paragraph  4  only  required  Sabin  to  secure  good 
title  to  said  lands,  and  to  secure  releases  of  all  valid  claims 
against  the  property  of  the  new  company,  and  that  under 
the  principles  laid  down  in  the  case  of  Ku/U  v.  C.  &  N,  W, 
R.  Co.  101  Wis.  42,  not  only  was  the  title  to  the  lands  for- 
merly owned  by  the  parties  named  perfect  in  the  new  com- 
pany, but  said  parties  had  no  valid  claim  of  any  kind  against 
the  new  company;  and  hence  that  the  sums  paid  by  the 
plaintiff  in  settlement  of  such  claims  were  not  within  the 
terms  of  the  bond.  Thus  it  is  readily  seen  that  the  vital 
questions  in  the  case  are  simply  as  to  the  proper  construc- 
tion of  the  two  instruments. 

Taking  up  the  reorganization  agreement  first,  we  do  not 
see  how  there  can  be  any  doubt  but  that  it  referred  to  the 
clahns  of  Nelson,  McKay,  Baldwin,  and  the  Spring  Valley 
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Land  Company  by  its  very  terms.  It  expressly  names  the 
claim  of  title  asserted  by  the  Spring  Valley  Land  Company 
to  a  portion  of  the  right  of  way  as  one  of  the  claims  of 
which  Mr,  Sabin  is  to  secure  a  satisfactory  release,  and  it 
also  includes  generally  "  all  other  claims  of  title,  by  whom- 
soever made  or  held,  that  may  exist  or  be  held  to  any  por- 
tion or  portions  of  said  right  of  way."  It  appears  that  the 
^bove-named  claims  were  substantially  the  only  claims  made 
to  the  right  of  way,  and  this  fact  seems  conclusive  that  they 
were  the  claims  referred  to  in  the  agreement.  But,  if  there 
were  any  doubt  of  the  meaning  upon  the  face  of  the  agree- 
ment itself,  it  would  be  removed  by  the  acts  of  the  parties 
under  it  by  which  it  .was  given  a  practical  construction. 
The  evidence  shows  without  dispute  that  Mr,  Sahin  became 
a  director  and  a  member  of  the  executive  committee  of  the 
new  railroad  company;  that  a  meeting  of  the  executive 
committee  was  held  May  22,  1897,  at  which  he  was  present 
and  presided,  and  that  a  resolution  was  then  passed,  with- 
out dissent,  empowering  the  president  and  counsel  of  the 
road  to  "  take  such  action  in  relation  to  the  unsettled  right 
of  way  matters  by  compromise,  condemnation  proceedings, 
or  otherwise,  as  they  may  think  best."  This  makes  it 
clear  that  Mr,  Sabm  knew  that  condemnation  proceedings 
were  contemplated.  It  further  appears  without  dispute 
that  in  the  latter  part  of  the  year  1897  Mr.  H.  C.  Baker,  of 
the  St.  Croix  county  bar,  was  employed  to  commence  and 
prosecute  the  condemnation  proceedings;  that  he  prepared 
the  necessary  petition,  and  filed  it  in  March,  1898;  that 
both  before  and  after  the  filing  of  the  petition  he  had  nu- 
merous interviews  and  conducted  an  extensive  correspond- 
ence with  Mr.  SaMriy  in  the  course  of  which  Mr,  Sabin  was 
kept  fully  advised  of  the  steps  being  taken,  and  approved  of 
them.  In  these  letters  the  position  assumed  by  Mr,  Sahin 
is  unmistakably  that  of  the  responsible  party  to  the  litiga- 
tion, who  is  advising  and  directing  his  attorney.     The  let- 
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ters  run  from  January,  1898,  to  December,  1899,  and  are 
too  numerous  and  lengthy  to  quote,  and  this  statement  of 
their  import  must  be  suiBcient.  It  also  appears  that  on 
July  9, 1899,  Mr.  Sahin^  by  letter  to  Mr.  G.  D.  Braman, 
stated  that  he  would  pay  $2,976  to  clear  up  the  Spring  Val- 
ley right  of  way;  that  in  November,  1899, he  authorized  the 
plaintiff,  by  letter,  to  settle  the  Baldwin  claim  for  $400,  and 
the  McKay  claim  at  an  amount  not  exceeding  $2,000 ;  and 
that  in  pursuance  of  the  authoHzation  so  given  the  various 
settlements  were  made.  The  final  letter  to  Mr.  Baker,  writ- 
ten December  6,  1899,  after  the  settlements  were  all  made, 
is  very  significant  as  to  the  view  Mr,  Sabin  then  took  of  his 
relation  to  the  condemnation  proceedings.    He  says: 

"  I  would  like  personally  to  have  carried  on  this  fight,  but 
from  your  recent  conversation,  and  after  looking  over  the 
whole  situation,  1  made  up  my  mind  that  in  the  end  it  would 
cost  as  much  to  make  the  fight  as  it  would  to  settle.  .  .  . 
I  have  concluded  it  was  better  to  make  the  best  of  a  bad 
bargain,  and  try  and  get  out  of  it  as  cheaply  as  possible. 
The  next  thing,  of  course,  will  be  settlement  with  the  trust 
company,  which  is  bad  enough." 

It  will  be  noticed  that  these  condemnation  proceedings 
were  in  progress  when  the  amicable  action  to  foreclose  the 
lien  upon  Sahin^s  bonds  was  brought  by  the  trust  company, 
and  that  judgment  in  that  action  was  rendered  July  29, 
1898,  some  twenty  days  after  Sabin  had  authorized  the  set- 
tlement of  the  Spring  Valley  claim;  and  that  the  bond  in 
suit  was  given  in  October  following  that  settlement,  and 
just  prior  to  the  settlements  with  Baldwin  and  McKay. 
That  Mr.  Sabin  has  practically  construed  the  reorganization 
agreement  to  mean  just  what  the  plaintiff  now  claims  to  be 
its  meaning  is  not  open  to  doubt  upon  these  facts.  That 
the  settlements  were  favorable  settlements,  and  the  amounts 
paid  were  only  such  as  were  reasonably  necessary,  does  not 
seem  to  be  controverted,  except  in  the  case  of  the  Nelson 
claim,  to  which  reference  will  be  made  later. 
Vol*  112  —  8 
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While  these  considerations  seem  conclusive  as  to  the  con- 
struction of  the  reorganization  agreement  as  between  Sdbin 
and  the  plaintiff,  it  is  contended  that  they  are  not  conclusive 
as  to  the  construction  of  the  bond  upon  which  the  action  is 
brought,  especially  as  to  the  liability  of  the  appellant  the 
Fidelity  dk  Ouaranty  Compmiy^  which  is  simply  a  surety  on 
the  bond,  and  whose  obligation  is  strictissimi  juris.     The 
bond  was  given  more  than  two  years  after  the  reorganiza- 
tion agreement  was  signed/   The  conditions  of  paragraph  4 
of  the  agreement  were  imported  bodily  into  the  bond  by  its 
very  terms.     Certainly  the  surety  should  have  investigated 
and  ascertained  for  himself  what  those  conditions  were,  and 
must  be  held  to  be  bound  by  them.   He  cannot  now  be  heard 
to  say  that  he  was  not  informed  as  to  their  character.     He 
has  agreed  that  they  shall  be  performed,  whatever  they  are. 
It  is  true  that  a  surety  is  a  favorite  in  the  law,  and  that  his 
liability  will  not  be  extended  by  construction;  but  when  it 
becomes  necessary  to  construe  a  contract  which  he  has  made 
the  same  test  is  to  be  applied  as  in  construing  any  other  con- 
tract, namely,  What  was  the  intention  of  the  parties  as  dis- 
closed by  the  instrument  read  in  the  light  of  the  surround- 
ing circumstances  ?    Brandt,  Suretyship  &  G.  §  94.    If  we 
are  right  in  our  conclusion  that  paragraph  4  of  the  reorgani- 
zation agreement  requires  no  construction,  but  on  its  face 
definitely  refers  to  the  claims  under  consideration, —  in  other 
words,  if  the  clause  is  clear  and  unambiguous, —  the  surety 
must,  of  course,  be  bound  equally  with  the  principal  ,by  its 
clear  meaning.     If,  on  the  other  hand,  it  is  at  all  doubtful  and 
open  to  construction,  then  the  surrounding  facts  may  be  re- 
sorted to  in  ascertaining  the  proper  construction  as  well 
against  the  surety  as  against  the  principal.  Those  facts  leave 
no  doubt  as  to  the  proper  construction  of  the  bond.     Upon 
its  face  it  informs  the  surety  that  some  of  the  conditions  of 
paragraph  4  were  yet  un]>erformed,  and  that  the  plaintiff 
was  expected  to  incur  expense  in  performing  them.   At  this 


Digitized  by  VjOOQIC 


29]  AUGUST  TEEM,  1901.  115 

St.  Paul  Title  &  Trust  Co.  r.  Sabin,  112  Wis.  105. 

1 

very  time  there  had  been  pending  for  some  months  con- 
demnation proceedings  for  the  purpose  of  wiping  out  the 
claims  of  title  in  question.  Sabin  was  recognizing  these 
claims  as  claims  which  he  must  remove  under  his  agreement; 
had  authorized  settlement  of  some,  and  was  actively  nego- 
tiating for  settlement  of  others.  There  is  no  suggestion  that 
there  was  any  concealment  of  the  situation  at  that  time,  or 
any  collusion  between  Sahin  and  the  plaintiff.  They  we^e 
proceeding  to  carry  out  the  terms  of  paragraph  4  of  the 
agreement  as  they  understood  them,  and  in  a  manner  clearly 
within  their  reasonable  meaning.  Not  only  were  such  acts, 
which  took  place  prior  to  or  contemporaneous  with  the  exe- 
cution of  the  bond,  admissible  to  show  the  situation  of  the 
parties^  at  the  time  of  the  transaction,  but  the  subsequent 
acts  of  Sabvn  in  authorizing  settlements  of  claims  were  ad- 
missible also  as  a  part  of  the  res  gestae.  Acts  and  declara- 
tions of  the  principal  which  take  place  in  the  course  of  the 
transaction  of  the  business  for  which  the  surety  is  bound 
become  a  part  of  the  res  gestcs^  and  are  evidence  against  the 
surety.    Brandt,  Suretyship  &  G.  §  627. 

It  is  strenuously  argued,  especially  on  behalf  of  the  surety, 
that  none  of  the  parties  named  had  any  valid  claim  against 
the^new  railway  company;  that  under  the  principles  laid 
down  in  the  Hooe  Case^  98  Wis.  302,  and  the  Kuhl  Case^ 
101  Wis.  42,  they  had  no  title  to  any  part  of  the  right  of 
way,  nor  any  claim  against  the  new  railway  company;  that 
they  could  neither  maintain  condemnation  proceedings  nor 
actions  for  money  judgments.  It  is  further  argued  that  the 
word  "  claims,"  as  used  in  paragraph  4  of  the  reorganization 
agreement,  should  be  construed  as  meaning  valid  claims 
against  the  new  railway  or  its  property,  and  not  trumped- 
up  claims  without  legal  foundation  of  any  kind,  which  the 
claims  in  question  are  said  to  have  been.  The  argument  is 
specious,  but  not  tenable.  It  should  be  remembered  that 
the  reorganization  agreement  was  made  in  August,  1896, 
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long  before  the  deoision  in  the  Rooe  Case  was  made.  It  is 
very  evident  that  all  the  parties  at  that  time  regarded  the 
claims  in  question  as  quite  real  and  troublesome  claims^ 
which  would  have  to  be  settled  with  in  some  way  before  a 
clear  title  to  the  right  of  way  was  obtained.  And,  indeed, 
we  do  not  know  that  it  has  yet  been  decided  that  the  claim- 
ants were  absolutely  without  remedy  of  some  kind.  Neither 
the  Kuhl  Case  nor  the  Hooe  Case  so  decides.  It  is  probably 
true  that  as  a  result  of  the  doctrine  of  those  cases  the  claim- 
ants could  net  maintain  condemnation  proceedings  nor  ob- 
tain personal  judgments  against  the  new  railway  company, 
although  it  is  not  necessary  to  so  decide  in  this  case;  but  it 
does  not  necessarily  follow  that  the  new  company  could 
appropriate  the  lands  and  permanently  use  them  without 
let  or  hindrance  from  the  original  owners.  The  powers  of 
a  court  of  equity  to  prevent  manifest  injustice  are  quite  ex- 
tensive, as  is  evidenced  in  the  case  of  Stolze  v.  M.  c&  L,  W. 
R.  Co.  104  Wis.  47,  where  an  injunction  was  allowed  to  pre- 
vent an  injustice  of  a  similar  nature.  But  whether  there 
was  in  fact  any  legal  remedy  open  to  the  property  owners 
or  not  is  not  a  question  of  great  moment.  Certain  it  is  that 
the  property  owners  were  making  vigorous  and  bona  -fide 
claims;  that  both  the  plaintiff  in  this  action  and  Mr.  Subm 
regarded  them  as  serious  claims,  and  that  they  chose  to 
enter  into  an  agreement  that  these  very  claims  should  be 
satisfied  and  released  by  Mr,  Sabin  before  he  received  his 
bonds;  and  that  the  surety  in  this  action  signed  a  bond  to 
secure  the  faithful  performance  of  the  condition. 

The  view  we  have  taken  of  the  case  renders  unnecessary 
any  detailed  review  of  rulings  on  evidence  or  of  the  charge 
of  the  court.  As  we  view  the  case,  the  evidence  left  no 
question  but  that  the  bond  covered  the  very  claims  in  ques- 
tion, and  the  only  question  for  submission  to  the  jury  was 
as  to  the  amount  of  the  damages.  Upon  this  question  the 
court  instructed  t^he  jury,  in  substance,  that  whatever  sums 
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Sabin  anthorized  the  plaintiff  to  pay  in  settlement  of  any  of 
the  claims  aforesaid  were  to  be  allowed,  and,  as  to  the 
claims  not  authorized  by  Sahin  to  be  paid,  such  sums  were 
to  be  allowed  as  the  evidence  showed  to  be  just,  necessary, 
and  proper  in  order  to  secure  settlement;  that,  if  Sahin 
knew  of  the  commencement  of  the  condemnation  proceed- 
ings, and  was  informed  of  their  progress,  and  acquiesced 
therein,  then  the  necessary  disbursements  and  reasonable 
value  of  the  attorney's  services  in  such  proceedings  might 
also  be  recovered ;  that,  if  he  did  not  know  of  them,  and  the 
proceedings  were  unnecessary,  there  should  be  no  recovery 
for  the  disbursemfents  and  attorney's  fees  therein,  but,  if 
they  were  proper  proceedings  for  the  plaintiff  to  institute 
in  order  to  adjust  these  claims,  then  the  disbursements  and 
attorney's  fees  should  be  allowed.  Under  the  principles  of 
law  already  laid  down  in  this  opinion,  it  is* very  evident  that, 
there  being  no  claim  of  fraud  or  collusion  between  Sdbiii 
and  the  plaintiff,  these  instructions  were  fully  as  favorable 
to  the  defendant  surety  as  it  was  entitled  to  demand,  and 
certainly  there  can  be  no  claim  that  they  were  erroneous  as 
to  the  defendant  Sabin, 

As  to  the  claim  of  $100  paid  to  Nelson,  we  have  been  un- 
able to  find  any  evidence  in  the  record  from  any  source  that 
the  amount  paid  him  was  a  reasonable  and  proper  amount 
in  settlement,  or  that  Mr.  Sahin  ever  authorized  the  pay- 
ment of  that  sum,  or  any  sum,  in  settlement  of  the  claim ; 
and  we  think,  therefore,  that  this  sum  was  improperly  al- 
lowed. As  this  is  a  sum  certain,  the  judgment  may  be  modi- 
fied in  this  court  by  striking  out  the  improper  item,  with 
interest,  and  affirmed  as  modified. 

By  the  Court, —  Judgment  modified  by  deducting  there- 
from the  sum  of  $110.85,  and,  as  so  modified,  affirmed.  Xo 
costs  are  to  be  allowed  except  clerk's  fees,  attorney's  fees, 
and  $25  for  printing,  to  be  taxed  in  favor  of  appellant. 
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Bennett,  Appellant,  vs.  Lubt,  Respondent. 

September  7 — November  t9,  IdOt 

Appeal:  Questions  considered:  Incomplete  judgment:  Fartnsnhip:  Set- 
tlement: Duress, 

L  Where  the  parties  have  agreed  to  the  entry  of  an  incomplete  judg- 
ment, and  there  is  no  exception  or  assignment  of  error  raising  the 
question  of  its  sufficiency  on  appeal,  the  supreme  court  will  not 
disturb  the  judgment  on  that  ground  alone. 

2L  Evidence  to  the  effect  that  plaintiff  accused  defendant,  his  copartner, 
of  appropriating  firm  property  to  his  individual  use,  stating  that 
he  (plaintiff)  had  evidence  enough  to  send  defendant  to  state  prison* 
and  would  push  him  through  unless  a  settlement  was  made,  and 
that  defendant  denied  the  charge  but  to  prevent  further  trouble 
and  secure  the  continuance  of  the  firm  business  turned  over  $200 
cash,  charged  himself  on  the  books  of  the  firm  with  $250,  and  gave 
a  note  for  $550,  is  ?teld  insufficient  to  show  duress,  where  plaintiff 
was  a  young  man  of  considerable  business  experience,  and  two 
weeks  elapsed  between  the  making  of  the  first  charge  and  the  set- 
tlement, and  there  was  nothing  to  prevent  the  defendant  from 
consulting  frienda 

8.  The  evidence  in  such  a  case  (stated  in  the  opinion)  is  Tield  to  show 
that  the  note  was  given  to  the  partnership  and  not  to  the  plaintiff 
personally. 

Appeal  from  a  judgment  of  the  circuit  conrt  for  Dane 
county:  R.  G.  Siebeckee,  Circuit  Judge.    Reversed. 

This  is  an  action  in  equity,  commenced  in  the  circuit  conrt 
for  Rock  county,  to  dissolve  a  partnership  and  close  np  the 
business  thereof.  The  plaintiff  and  one  Cram  went  into 
the  boot  and  shoe  business  in  Janes ville  in  April,  1896,  as 
copartners,  under  the  name  of  Bennett  &  Cram,  and  con- 
ducted said  business  until  March  26,  1897,  when  the  defend- 
ant, Luhy^  who  had  been  a  clerk  for  the  firm,  bought  out 
Cram's  half  interest  for  $3,400,  and  the  business  was  there- 
after conducted  under  the  name  of  Bennett  &  Luby  until 
November  8, 1897,  when  this  action  was  brought.  The  com- 
plaint charged  the   defendant  with  appropriating  large 
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amoonts  of  partnership  money  and  property  to  his  own  nse, 
exceeding  his  proportion  thereof.  The  answer  denied  this 
charge,  and  contained  three  alleged  counterclaims ;  the  first 
being  a  counterclaim  for  $400,  arising  out  of  the  purchase 
of  Cram's  half  interest  in  the  business,  which  purchase  the 
defendant  alleged  that  the  plaintiff  undertook  to,  and  did, 
conduct  for  the  defendant,  and  represented  to  the  defendant 
that  the  said  half  interest  cost  $3,400,  when  it  in  fact  cost 
but  $3,000,  and  the  defendant,  in  ignorance  of  the  actual 
cost,  paid  $3,400  to  the  plaintiff  for  the  same.  The  second 
counterclaim  was  to  the  effect  that  the  plaintiff  made  a  false 
and  fraudulent  inventory  of  the  property  of  the  firm  at  the 
time  the  defendant  made  his  purchase,  which  inventory 
showed  that  the  business  and  property  were  worth  about 
$1,300  more  than  they  really  were  worth.  The  third  coun- 
terclaim was  to  the  effect  that  in  October,  1897,  the  plaint- 
iff falsely  charged  the  defendant  with  having  secretly  and 
fraudulently  taken  $2,000  worth  of  goods  and  moneys  of 
the  firm,  and  threatened  the  defendant  with  criminal  prose- 
cution therefor,  and  forced  the  defendant,  by  such  threats 
and  duress,  to  charge  himself  on  the  books  of  the  firm  with 
$250,  and  pay  into  the  firm  the  sum  of  $200  in  cash,  and 
give  his  note  to  the  firm  for  $550  to  settle  said  false  accu- 
sation, all  of  which  sums  the  defendant  claimed  to  recover 
upon  the  accounting  in  this  action. 

Upon  the  commencement  of  the  action  and  without  notice 
the  plaintiff  applied  for  his  own  appointment  as  receiver; 
and  he  was  appointed  as  such  receiver  by  the  court,  took 
possession  of  the  stock,  and  thereafter  sold  it  under  the 
order  of  tlve  court. 

The  action  was  referred  May  19, 1898,  to  William  B.  Noyes, 
Esq.,  to  take  testimony  and  state  an  account  between  the 
parties;  and  considerable  testimony  was  taken,  and  Referee 
Xoyes  filed  his  report  December  31, 1898,  stating  an  account 
between  the  parties.    Thereupon  the-  defendant  moved  to 
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set  aside  said  report  and  re-refer  the  cause,  pending  which 
-motion  the  venue  of  the  action  was  changed,  upon  the  de- 
fendant's aflBdavit  of  prejudice,  to  the  circuit  court  for  Dane 
county;  and  in  November,  1899,  the  last-named  court  made 
an  order  referring  the  action  to  Ruf  us  B.  Smith  to  hear,  try, 
and  determine  the  same  and  state  an  account  between  the 
parties.  Additional  testimony  was  taken  before  Referee 
Smith,  and  on  Au^st  13, 1900,  he  filed  findings  of  fact  and 
conclusions  of  law  as  follows: 

"  (1)  That  the  late  firm  of  Bennett  &  Cram  made  an  in- 
ventory of  their  stock,  assets,  and  liabilities  on  January  3, 
1897,  which  said  inventory  is  in  evidence ;  and  I  find  it  is 
substantially  a  full,  true,  and  correct  inventory  of  the  con- 
dition of  said  firm  at  that  date. 

"  (2)  That  on  or  about  the  26th  day  of  March,  1897,  Mr. 
Cram  sold  his  one-half  interest  in  said  business  to  Mr.  G,  C. 
Bennett  for  the  sum  of  $3,400,  $400  of  which  was  an  allow- 
ance by  Cram  to  Bennett  for  his  individual  services  in  said 
business;  that  in  negotiating  said  purchase  Mr.  Bennett  did 
so  for  the  defendant,  D.  J.  Luly^  and  at  his  {Bennetfs)  re- 
quest; th^t  Bennett  represented  to  said  ZwJy  that  he  had 
paid  Cram  $3,400  therefor,  withholding  from  said  Luby  the 
fact  that  an  allowance  of  $400  to  him  as  aforesaid  was  a 
part  of  said  $3,400. 

"  (3)  That  before  said  purchase  and  sale  it  was  agreed  be- 
tween the  plaintiff  and  defendant  in  this  action  that  upon 
such  purchase  said  parties  should  continue  said  business  as 
equal  partners  under  the  firm  name  of  Bennett  &  Luby, 
which  they  did  until  November  8,  1897,  when  said  plaintiff 
was  appointed  the  receiver  of  said  firm  on  the  ex  parte  ap- 
plication of  said  plaintiff. 

"  (4)  That  on  March  24,  1897,  and  before  said  sale  and 
purchase,  said  Bennett  made  what  purported  to  be  an  in- 
ventory of  the  property,  assets,  and  liabilities  of  Bennett  & 
Cram  at  that  date;  that  Cram  did  not  participate  in  making 
said  inventory,  and  would  not  sell  his  half  interest  based 
upon  said  inventory,  and  stated  that  the  sale  and  purchase, 
if  made,  must  be  bistsed  upon  the  January  inventory,  and 
that  the  sale  and  purchase  was  made  upon  the  January  in- 
ventory ;  that  said  plaintiff  told  said  Cram,  when  negotiating 
for  said  purchase,  tnat  the  inventory  of  March  24th  showed 
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a  shortage  or  loss  of  $1,000  by  said  firm  since  the  January 
inventory  had  been  made,  bat  said  Cram  refused  to  accept 
said  statement  as  true,  and  said,  if  true,  that  he  (Bennett)  was 
responsible  for  it,  and  knew  where  the  money  had  gone. 

"(5)  That  Bennettheid  sole  charge  of  the  business  of  Bennett 
&  Cram,  and  that  the  books  of  said  firm  were  kept  by  the 
former;  that  by  an  investigation  of  the  books  and  business 
of  Bennett  &  Cram,  since  made,  as  appears  by  the  evidence 
in  the  case,  there  was  an  actual  shortage  or  loss  of  about 
$1,432.10  between  January  3, 1897,  and  March  24, 1897;  and 
I  so  find  as  a  fact. 

"  (6)  I  find  that  said  inventory  of  March  24,  1897,  is  not 
correct,  or  even  a  substantially  correct  inventory  of  the 
business  and  condition  of  Bennett  &  Cram  when  made;  and 
I  find  that  all  shortage  in  the  business  of  Bennett  &  Cram 
and  that  of  Bennett  &  Luby  is  concealed  in  some  manner 
in  that  inventory  of  March  24th  made  by  the  plajntiflf,  and 
that  the  plaintiff,  Chester  G,  Bennett^  irresponsible  therefor; 
that  it  is  a  stuffed  and  false  inventory. 

"  (7)  I  find  that  the  loss  and  shortage  of  Bennett  &  Luby 
in  their  business  between  M^rch  27  and  November  8,  1897, 
based  upon  said  inventory  of  March  24,  is  at  least  the  sum 
of  $1,789.49,  exclusive  of  the  loss  of  profits  made  in  said  busi- 
ness on  sales  agCTegating  $16,871.96,  which  profits  also  seem 
to  be  lost.  And  I  find  that  at  the  commencement  of  the  busi- 
ngs of  Bennett  &  Luby  a  shortage  existed,  which  was  con- 
cealed by  said  false  and  erroneous  inventory,  which  was 
suflBciently  lai'i^e  in  amount  to  account  for  all  the  shortage 
subsequently  discovered,  and  for  the  loss  of  profits. 

"  (8)  I  find  that  the  inventory  of  March  24th  (see  Exhibit  G) 
was  changed  after  it  was  made  by  tearing  therefrom  a  leaf 
(page  86),  and  by  continuing  said  inventory  on  paffe  87,  and 
that  said  leaf  was  torn  from  said  inventory  by  said  plaintiff 
and  the  entries  on  page  87  made  by  him  to  serve  some  pur- 
pose of  his  own,  to  the  injury  of  said  defendant,  thereby 
greatly  swelling  said  inventory  in  amount. 

"(9)  I  find  that  the  char;^e  made  by  said  plaintiff  in  his 
complaint  in  this  action,  and  by  his  testimony  given  in  this 
case,  that  said  defendant  had  surreptitiously  and  clandes- 
tinely taken  of  the  property  of  said  firm  in  goods  or  money, 
or  both,  to  the  amount  of  $2,000,  or  any  other  sura,  is  un- 
supported by  the  evidence ;  and  I  find  that  such  charge  was 
a  lalse  and  malicious  charge,  and  plaintiff's  conduct  tnerein 
wrongful  and  injurious  to  the  defendant. 
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"  (10)  I  find  that  the  alleged  settlement  made  between  said 
plaintiff  and  defendant  in  October,  1897,  whereby  the  plaint- 
iff obtained  from  the  defendant  $200  in  money,  his  (the  de- 
fendant's) promissory  note  to  the  sum  of  $550,  and  a  charge 
upon  the  firm  books  of  $250  against  said  defendant,  was  in- 
duced, brought  about,  and  obtained  by  the  fraud  and  coer- 
cion of  said  plaintiff,  and  by  duress,  and  therefore  null  and 
void. 

"  (11)  I  find  as  a  fact  that,  at  the  time  said  Cram  sold  his 
one-naif  interest  in  the  business  of  Bennett  &  Cram  to  said 
plaintiff,  that,  owine  to  losses  in  said  business,  for  which 
said  plaintiff  was  alone  responsible,  said  half  interest  was 
not  worth  $3,400,  but  was  only  worth  a  much  less  sum, —  a 
fact  then  known  to  said  Chester  G.  Bennett^  but  then  un- 
known to  Cram  and  to  said  defendant  Luby, 

"(12)  That  after  the  purchase  of  Cram's  interest  by  the 
plaintiff  the  plaintiff  made  and  gave  to  said  defendant  a  bill 
of  sale,  in  writing,  of  Cram's  half  interest  in  said  business. 

"(13)  I  herewith  submit  to  the  court,  in  obedience  to  its 
orders,  a  statement  of  account  between  said  parties  plaintiff 
and  defendant,  of  their  partnership  business,  as  far  as  I  am 
able  to  do  from  their  books  and  the  evidence  in  said  case, 
and  make  it  a  part  of  this  report,  and  annex  it  hereto^ 
marked  *A.' 

^^Conclusions  of  Law,  (1)  That  the  note  given  by  defend- 
ant Luhy  to  the  plaintiff,  or  to  said  firm,  for  $550,  was  ob- 
tained by  fraud  and  duress,  and  that  said  note  should  be 
surrendered  to  said  defendant  and  canceled:  (2)  That  the 
charge  upon  the  books  of  said  firm  against  the  defendant  of 
the  sum  of  $250  on  said  alleged  settlement  was  made  under 
duress,  and  therefore  should  be  canceled.  (3)  That  the  sum 
of  $200  paid  by  said  defendant  when  said  alleged  settlement 
was  maae  was  obtained  by  fraud  and  duress,  and  the  same, 
with  interest,  to  be  refunded  to  said  defendant  by  said  plaint- 
iff, and,  if  not  so  refunded,  that  said  plaintiff,  as  receiver, 
pay  to  said  defendant,  from  any  money  in  his  hands  as  such 
receiver,  the  sum  of  $400,  with  interest  on  $200  thereof  from 
the  time  it  was  received  by  the  plaintiff,  to  wit,  October  20, 
1897,  to  the  time  of  its  repayment.  (4)  That  he  is  entitled 
to  have  and  recover  in  this  action  for  his  costs  and  disburse- 
ments in  defending  said  action,  and  that  they  be  taxed 
against  said  plaintin." 

An  account  was  filed  with  the  findings,  showing  the  finan- 
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cial  condition  of  the  firm  of  Bennett  &  Cram  on  January  4, 
1897,  also  on  March  24, 1897,  and  also  the  condition  of  the 
firm  of  Bennett  &  Luby  in  November,  1897,  and  at  the  time 
of  the  report.  The  report  was  confirmed  by  the  court,  and 
judgment  was  entered  thereon  to  the  effect  that  the  defend- 
ant's note  for  $550  be  canceled,  and  that  the  charge  of  $250 
upon  the  books  of  the  firm  be  canceled,  and  that  the  de- 
fendant recover  of  the  plaintiff  $200,  being  the  sum  obtained 
by  duress,  with  interest  from  October  20, 1897,  and  that,  in 
default  of  the  payment  of  such  sum  by  the  plaintiff  per- 
sonally, the  plaintiff,  as  receiver,  pay  to  the  defendant,  out 
of  the  moneys  in  his  hands  as  such  receiver,  the  sum  of 
$400,  with  interest  on  $200  from  October  20,  1897,  at  six 
per  cent. 

From  this  judgment  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Sutherland  cfe  ^o- 
lauj  and  oral  argument  by  T.  A.  Nolan. 

For  the  respondent  there  was  a  brief  by  Wma/M  &  Rvs- 
Bdly  and  oral  argument  by  JoJm  Winans. 

WiNSLow,  J.  The  judgment  in  this  case  is  certainly  anom- 
alous. The  action  was  brought  to  dissolve  a  partnership, 
close  up  its  business,  settle  the  accounts,  pay  its  debts,  and 
divide  the  net  proceeds.  Both  the  complaint  and  the  answer 
prayed  for  this  relief.  The  judgment  does  not  dissolve  the 
partnership;  does  not  settle  the  mutual  accounts,  nor  even 
refer  to  them;  does  not  dispose  of  the  residue  of  firm  assets 
in  the  hands  of  the  receiver;  and  adjudges  nothing  except 
that  the  defendant  is  entitled  to  have  an  entry  on  the  books 
canceled,  and  to  receive  back  some  money  and  a  note  which 
he  gave  the  plaintiff  under  duress.  How  a  judgment  could 
be  any  less  responsive  to  the  pleadings,  it  is  difBcult  to  im- 
agine. Yet  the  parties  seem  to  have  mutually  agreed  upon 
this  method  of  disposing  of  the  case.  No  errors  are  assigned 
or  argued  in  this  court,  except  errors  in  the  findings  of  fact. 
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There  is  nothing  that  we  know  of  to  prevent  parties  from 
agreeing*  to  the  entry  of  an  incomplete  judgment,  and  where 
they  have  so  agreed,  and  come  to  this  court  without  excep- 
tion or  assignment  of  error  which  raises  the  question,  we  do 
not  feel  called  upon  to  raise  it  ourselves,  at  least  when  it  is 
not  a  question  which  in  any  way  affects  the  jurisdiction. 
Proceeding,  therefore,  to  the  errors  alleged  in  the  findings 
of  fact,  as  far  as  it  seems  necessary  to  discuss  them,  we  shall 
take  them  up  in  their  order. 

1.  It  is  substantially  undisputed  that  the  defendant  pur- 
chased his  one-half  of  the  business  relying  on  the  inventory 
of  March  24th,  and  upon  BennetCa  statement  that  he  paid 
Cram  $3,400  for  Cram's  share  in  the  business.  The  referee 
and  the  court  found  that  the  inventory  of  stock  taken  by  Ben- 
nett &  Cram  January  3,  1897,  was  substantially  a  correct 
one;  that  between  that  date  and  March  24,  1897  (when  de- 
fendant bought  Cram's  interest),  there  was  an  actual  loss  or 
shortage  in  the  business  of  $1,432.10,  which  was  known  to 
the  plaintiff,  and  for  which  he  was  responsible,  but  that  the 
same  was  concealed  from  the  defendant  by  the  plaintiff  by 
means  of  the  fraudulent  and  mutilated  inventory  of  March 
24th,  in  which  was  inserted  a  large  amount  of  property  not 
actually  in  stock;  that  Bennett  represented  to  defendant 
that  he  had  paid  Cram  $3,400  for  his  one-half  interest,  when 
in  fact  he  had  only  paid  $3,000 ;  and  that  said  interest  was 
worth  a  much  less  sum  than  $3,400,  owing  to  losses  for  which 
the  plaintiff  was  respgnsible,  and  which  he  knew,  but  which 
the  defendant  did  not  know.  All  these  findings  are  chal- 
lenged as  not  sustained  by  the  evidence,  but  it  must  be  said, 
after  perusal  of  the  testimony,  that  there  is  considerable  evi- 
dence, some  of  it  quite  persuasive  in  its  character,  in  support 
of  those  various  findings.  We  do  not  see  what  good  purpose 
would  be  subserved  by  detailing  the  evidence  here,  and  dis- 
miss the  subject  by  saying  that  the -findings  appear  to  us  to 
be  sufficiently  supported  by  evidence. 
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2.  The  court  also  found  that  the  apparent  loss  suffered  in 
the  business  between  March  26  and  November  8,  1897,  was 
not  a  real  loss,  but  was  accounted  for  by  the  false  and  er- 
roneous inventory  of  March  24, 1897,  and  that  the  charge 
made  by  the  plaintiff  that  the  defendant  had  surreptitiously 
taken  goods  or  money  to  the  amount  of  $2,000,  or  any  other 
sum,  was  false  and  malicious.  Examination  of  the  testi- 
mony discloses  ample  evidence  to  support  this  finding,  also. 
It  is  true,  there  is  some  evidence,  mostly  by  the  plaintiff 
himself,  to  support  the  charge;  but  there  is  not  only  direct, 
but  circumstantial,  evidence  to  the  contrary.  The  evidence 
which  sustains  the  finding  that  the  inventory  of  March  24th 
was  fraudulent  and  stuffed  also  indirectly  supports  this  find- 
ing, for  it  is  only  by  comparison  with  this  inventory  that 
the  supposed  loss  or  shortage  appears. 

3.  This  brings  us  to  the  finding  that  the  settlement  of 
October,  1897,  by  which  the  defendant  gave  his  note  for 
$550,  made  a  charge  against  himself  of  $250  upon  the  firm 
books,  and  paid  over  to  the  firm  in  cash  $200,  was  the  result 
of  duress  and  coercion.  In  this  conclusion  we  cannot  agree 
with  the  trial  court.  We  have  not  been  able  to  find  legal 
duress  on  the  most  favorable  construction  of  the  evidence. 
The  defendant  was  a  young  business  man,  in  good  health, 
nearly  or  quite  twenty-three  years  of  age,  who  had  lived  in 
this  country  more  than  six  years  and  had  been  clerking  in 
shoe  stores  more  than  five  years.  His  parents  lived  in  Ire- 
land, but  he  had  an  aunt  who  was  the  mother  superior  at  a 
convent  in  Janesville,  besides  a  number  of  warm  friends,  one 
of  whom  (named  Burns)  was  sufficiently  interested  in  his 
welfare  to  indorse  his  note  for  $900  when  he  bought  out 
Cram.  His  own  story  of  the  transaction  is  entirely  insuffi- 
cient to  found  a  charge  of  legal  duress  upon.  According  to 
his  own  testimony,  Bennett  first  charged  him  with  crooked- 
ness in  the  business  at  the  law  office  of  Mr.  Nolan,  some  two 
weeks  before  the  settlement  was  finally  made.  Bennett  and 
Messrs.  Sutherland  and  Nolan  were  present.     Nolan  told 
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him  of  the  charges  Bennett  had  against  him,  of  the  disap- 
pearance of  a  gold  pen  from  the  store,  of  the  fact  that  goods 
had  been  sold  and  not  charged  for,  and  that  he  (defendant) 
had  collected  money  and  not  reported  it,  and  that  the  busi- 
ness could  not  continue  that  way,  and  one  or  the  other 
must  sell  or  buy.  He  insisted  on  staying  until  the  mat- 
ter could  be  investigated.  Nolan  left  the  office,  and  told 
defendant  to  talk  to  Bennett.  He  met  Bennett  next  morn- 
ing, and  they  agreed  to  talk  the  matter  over  on  Sunday. 
They  met  on  Sunday,  and  defendant  told  Bennett  the  charges 
were  all  false.     Bennett  said: 

"'You  have  been  careless.  Nobody  else  has  done  so. 
All  things  seem  to  point  to  you.'  Hjo  said :  '  When  you 
were  clerk,  those  things  didn't  happen.  Whjr  do  thev  hap- 
pen now  ? '  I  told  him  lots  of  reasons  I  had  f5r  it.  I  told  him 
just  then  something  happened  that  afternoon  or  that  fore- 
noon, I  think  it  was.  He  didn't  say  anything  more  about 
it.  We  decided  to  let  it  go  until  some  day  the  following 
week.  Then  he  kept  up  that  way.  He  said  we  just  have 
to  have  a  settlement,  and  kept  on  telling  me  of  this  gold 
pen  and  these  other  things.  He  said,  *  I  have  got  evidence 
enough  here  to  send  you  to  state  prison.'  He  says,  '  You 
have  got  to  make  a  settlement.'  So  I  told  him  I  was  will- 
ing to  make  a  settlement  that  was  right;  to  do  the  square 
thmg.  I  asked  him  what  he  thought  a  fair  settlement  would 
be,  and  have  us  continue  in  the  business.  He  never  said 
anything  about  my  going  out  of  the  firm.  Well,  he  said  a 
thousand  dollars  would  be  right.  I  told  him  that  was  too 
much.  I  says,  '  I  have  no  means  of  getting  that  thousand 
dollars.'  He  says,  *  What  did  you  do  with  the  money  that 
you  collected  for  these  goods  that  you  did  not  turn  in  the 
store  ? '  I  said  I  didn't  collect  anything  that  didn't  go  into 
the  store.  Then  he  suggested,  when  I  didn't  have  the 
money,  to  make  it  up  by  giving  a  note.  I  told  him  that  I 
had  two  hundred  dollars  out  on  interest,  and  gave  him  that 
over  in  cash.  Then  he  suggested  the  note  idea,  and  the 
charge  on  the  books  to  my  personal  account,  with  the  under- 
standing that  we  should  go  along  in  business.  He  says, 
'  You  are  all  right.  All  you  have  to  do  is  to  keep  your  head 
on  your  shoulders.'  The  note  was  to  draw  no  interest.  I 
asked  him  if  he  would  hold  it  until  all  the  obligations  I  had 
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were  settled,  on  account  of  notes  of  Mr.  Burns  and  Father 
Harlan  and  other  parties.  He  said  he  would.  He  said: 
'We  won't  let  anybody  know  about  this.  It  is  all  between 
the  two  of  us,  and  we  won't  let  it  out.'  The  note  was  to  be 
held  pending  the  development  of  thin^  during  the  year. 
It  was  my  desire  that  we  investigate.  I  wanted  to  satisfy 
Mr.  Bennett,  I  thought  it  was  the  end  of  my  business  with 
the  firm.  I  didn't  want  to  get  out.  I  wanted  to  stay  until 
the  end  of  the  year.  He  said  the  last  night  he  had  evidence 
enough  to  send  me  to  state  prison.  He  made  it  very  strong. 
He  said:  'Do  you  know  that  I  have  enough  evidence  here 
to  send  you  over  the  road?'  He  says:  '  I  am  not  to  be  tri- 
fled with,  and  I  will  push  you  through.  You  have  got  to 
come  to  time.    You  have  got  to  get  out  or  settle.' " 

There  is  much  other  evidence  by  the  defendant  on  the 
subject,  but  none  of  it  is  any  stronger  than  that  which  is 
quoted.  The  note  was  not  given  until  more  than  two  weeks 
after  the  first  conversation,  and  there  was  absolutely  noth- 
ing to  prevent  the  defendant  from  consulting  his  friends. 
He  does  not  even  claim  that  his  will  was  overpowered,  and 
it  is  plain  that  it  was  not,  though  he  says  that  the  threats 
influenced  him.  Under  the  well-established  rules  of  law 
governing  duress,  the  facts  shown  are  insuflScient  to  estab- 
lish that  defense  here.  Rochester  M.  T.  Works  v.  WeisSy  108 
Wis.  545,  and  cases  cited. 

We  have  met  some  difficulty  at  this  point  in  determining 
whether  the  $550  note  was  given  to  the  firm  or  to  the 
plaintiflf  personally.  If  to  the  firm,  then  of  course  it  should 
be  reckoned  as  a  part  of  the  firm  assets;  but,  if  it  was  given 
to  Bennett  personally,  then  it  cuts  no  figure  in  the  settlement 
of  the  firm  business.  There  is  no  finding  on  the  subject. 
The  note  itself  is  not  returned  to  this  court  with  the  record. 
The  judgment  recites  that  it  has  been  returned  to  the  court 
by  the  referee,  and  directs  that  it  be  canceled  and  returned 
to  the  defendant.  Apparently  this  part  of  the  judgment 
must  have  been  complied  with.  The  plaintiff  says  he  wrote 
the  body  of  the  note  himself,  and  the  defendant  says  he 
signed  it  without  reading  it    The  answer  of  defendant  al- 
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leges  that  the  note  was  given  to  the  firm,  and  this  is  in  some 
degree  corroborated  by  the  fact  that  the  charge  of  $250 
against  the  defendant  on  the  books  of  the  firm  is  necessarily 
a  credit  to  the  firm,  and  not  to  Bennett  personally.  It  is 
plain  that  it  was  not  intended  that  one  part  of  the  $1,000 
was  to  be  paid  to  the  firm,  and  one  part  to  Bennett  person- 
ally. The  only  written  evidence  now  before  us  which  bears 
upon  the  question  whether  the  settlement  was  made  with  the 
firm,  or  with  Bennett  personally,  is  the  evidence  of  the  entry 
on  the  books,  and  this  conclusively  shows  that  the  money 
was  to  be  paid  to  the  firm.  The  defendant  refers  in  his 
testimony  to  the  "$1,000  paid  to  the  firm  by  me,"  and  there 
is  nothing  in  the  plaintiff's  testimony  directly  contradicting 
this  theory,  though  the  note  is  referred  to  by  him  as  being 
given  "to  me."  On  the  whole  evidence,  and  especially  in 
consideration  of  the  entry  in  the  book,  we  have  concluded 
that  we  must  treat  both  the  note  and  the  charge  on  the 
book  as  assets  of  the  firm,  and  not  the  individual  property 
of  the  plaintiff.  So  treating  it,  and  holding  that  the  evi- 
dence is  insufficient  to  justify  setting  aside  the  transaction 
on  the  ground  of  duress,  and  holding,  also,  that  Bennett  must 
pay  into  the  firm  the  shortage  in  the  firm  assets  of  $1,432.10 
which  was  concealed  in  the  inventory  of  March  24, 1897,  we 
have  the  following  as  a  correct  statement  of  the  firm  assets, 
so  far  as  the  issues  which  have  been  tried  and  settled  in  this 
case  are  concerned : 

Net  assets  of  firm,  as  found  by  the  referee,  after  sale  of  prop- 
erty and  payment  of  debts  by  receiver $493  61 

Note  given  by  Luby  to  firm 550  00 

Charge  on  books  against  Luby .' 250  00 

Shortage  in  firm  assets,  for  which  Bennett  most  account. . . .  1,432  10 

Total  assets  of  firm $2,725  71 

The  share  of  each  partner  being  one  Iialf,  or  $1,362.85,  to  make 
up  this  amount  Luby  must  be  charged  with  his  note  and  the 

charge  on  the  books ; $800  00 

And  is  entitled  to  the  balance 562  85 

Total $1,862  85 
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If  the  firm  assets  in  the  hands  of  Bennett^  as  receiver,  or 
in  the  possession  of  the  court,  are  not  suflBcient  to  pay  to 
Luby  the  above  sum  of  $562.85,  the  deficiency  should  be 
made  a  personal  judgment  against  the  plaintiff. 

By  the  Court, —  Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  as  indicated  in  the  opin-* 
ion.    No  costs  are  to  be  allowed  in  favor  of  either  party, 
except  that  appellant  shall  pay  the  fees  of  the  clerk  of  the 
court. 


Etbcheid,  Administrator,  Eespondent,  vs.  Bakbb,  Appellant. 

October  18 — November  t9, 190 L 

Conirad  for  bene/U  of  third  person:  Construction:  Payment:  Rdeaseby 
obligee:  Gifts, 

1.  The  parents  of  defendant's  wife  conveyed  a  farm  to  him  for  a  re* 
cited  consideration  of  $5,000,  and  he  gave  back  a  mortgage  secur- 
ing a  bond  running  to  them  for  that  amount,  conditioned  upon  his 
paying  ''  to  them  the  sum  of  $4,000,  and  semi-annually  thereon  in- 
terest at  the  rate  of  seven  per  cent  per  annum,  the  principal  to  be 
paid  as  foUows,  to- wit,  $2,000  within  five  years  from  the  date 
thereof,  $1,000  within  one  year  after  the  decease  of  both  of  [the 
obligees]  to  their  daughter  A.  E.  [defendant's  sister-in-law],  and 
the  remaining  $1,000  "  to  be  retained  by  defendant  and  his  wif& 
Defendant  claimed  that,  as  part  of  the  consideration,  he  also  gave 
to  the  husband  of  A.  E.  notes  for  $1,000,  which  were  afterwards  paid. 
The  bond  further  provided  that  in  case  one  of  the  obligees  therein 
should  die  the  survivor  should  be  *' entitled  to  receive  and  receipt 
for  the  whole  of  the  interest  and  principal  In  an  action  upon 
the  bond,  brought  by  the  personal  representative  of  A.  R  more 
than  a  year  after  the  death  of  both  obligees,  AeZd,  that  the  words 
"and  principal  '*  refer  to  the  principal  sum  of  $2,000  which  was  to 
become  due  in  five  years,  and  that  there  was  no  intention  that  the 
$1,000  which  defendant  agreed  to  pay  to  A.  R  should  ever  be  paid 
to  the  obligees  in  the  bond.    . 

2L  The  evidence,  including  indorsements  on  the  mortgage  and  defend- 
ant's own  testimony  as  to  payments,  is  held  to  show  that  defendant 
Vol.  112— » 


Digitized  by  VjOOQIC 


130  SUPKEME  COURT  OF  WISCONSIN.       [N'ov. 

Etsoheid  v.  Baker,  112  Wi&  129. 

never  paid  to  the  obligees  in  the  bond  the  $1,000  which  he  was  to 
pay  to  A.  R 
8.  The  liability  of  defendant  to  pay  said  sum  to  A.  R  was  not  in  the 
nature  of  a  gift  to  her  from  her  parents,  requiring  delivery  to  per- 
fect it,  but  was  an  obligation  arising  under  a  contract  made  for 
her  benefit;  and,  she  having  known  of  the  contract  and  assented 
thereto,  the  survivor  of  the  obligees  in  the  bond  had  no  authority 
to  discharge  defendant  from  that  liability,  and  the  release  of  the 
mortgage  by  such  survivor  did  not  operate  as  such  discharge. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.    Affirmed, 

This  is  an  action  upon  a  bond  executed  by  the  defendant 
under  his  hand  and  seal  August  27,  1883,  wherein  and 
whereby  he  agreed  to  pay  to  the  plaintiflTs  intestate,  Augusta 
Etscheid,  one  year  after  the  death  of  both  of  her  parents, 
Gottlieb  and  Anna  "Wolter,  the  sum  of  |1,000;  and  this  ac- 
tion is  to  recover  the  same.  The  defense  is  to  the  effect  that 
after  the  death  of  Anna,  and  during  the  life  of  Gottlieb,  the 
defendant  fully  complied  with,  satisfied,  and  paid  the  amount 
he  was  required  to  pay  by  the  bond  prior  to  November  1, 
1889,  and  that  on  that  day  Gottlieb  executed  a  satisfaction 
and  release  of  the  bond  and  the  mortgage  given  to  secure 
the  same,  and  that  such  satisfaction  and  release  was  there- 
upon recorded. 

It  appears  from  the  record  and  is  undisputed  or  found  by 
the  court,  in  effect,  that  August  27, 1883,  Gottlieb  and  Anna 
Wolter  were  both  living;  that  they  had  two  daughters,  both 
of  whom  were  then  married, —  one  (Ida)  was  the  wife  of  the 
defendant,  and  the  other  (Augusta)  was  the  wife  of  the  plaint- 
iff; that  Gottlieb  was  at  that  time  possessed  of  considerable 
property,  including  a  farm  of  156  acres  of  land,  admitted  to 
be  at  that  time  of  the  value  of  $5,000;  that  on  the  day  and 
year  mentioned  Gottlieb  and  his  wife,  Anna,  executed  under 
their  hands  and  seals  a  warranty  deed  of  that  farm,  reciting 
a  consideration  of  $5,000,  and  delivered  the  same  to  the  de- 
fendant, who  recorded  the  same  August  28,  1883;  that  at 
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the  time  and  place  of  executing  such  deed  the  defendant 
executed  and  delivered  to  Gottlieb  the  bond  mentioned, 
wherein  and  whereby  he  was  held  and  firmly  bound  unto 
Gottlieb  and  Anna  in  the  sum  of  $5,000,  to  be  paid  to  them  "  or 
to  their  heirs,  executors,  administrators,  and  assigns,  to  which 
payment  well  and  truly  to  be  made  "  he  bound  himself,  his 
heirs,  executors,  administrators,  and  each  and  every  of  them, 
jointly  and  severally.  The  condition  of  the  bond  is  as  fol- 
lows: 

"The  condition  of  this  obligation  is  such  that  whereas^  the 
said  Gottlieb  Wolter  and  Anna  Wolter,  his  wife,  have  this 
day  conveyed  to  the  said  Charles  Baker ^  by  a  warranty  deed, 
duly  executed  and  bearing  even  date  herewith,  the  farm 
described  in  a  certain  mortgage  of  the  last-mentioned  date, 
duly  executed  by  the  said  Charles  Baker  and  Ida  Baker,  his 
wife,  to  the  said  Gottlieb  Wolter  and  Anna  Wolter,  his  wife, 
as  collateral  security  to  these  presents;  and  whereas^  the  said 
Charles  Baker ^  for  and  in  consideratwn  of  the  said  convey- 
ance so  made  by  the  said  Gottlieb  Wolter  and  Anna  Wolter, 
his  wife,  to  him  for  said  premises,  has  covenanted  and  agreed 
to  and  with  the  said  Gottlieb  Wolter  and  Anna  Wolter,  his 
wife,  to  dttliver  to  them  yearly,  as  long  as  one  of  them  lives, 
six  cords  of  soft  wood,  said  wood  to  be  delivered  at  the  resi- 
dence of  said  Gottlieb  Wolter  and  Anna  Wolter,  provided 
they  live  not  further  than  six  miles  from  the  farm  tney  have 
this  day  conveyed  to  said  Charles  Baker;  he  has  further 
agreed  to  pav  to  them  the  sum  of  four  thousand  dollars,  and 
semi-annually  thereon  interest  at  the  rate  of  seven  per  cent,  per 
annum;  principal  is  to  be  paid  as  follows,  to  wit,  two  thou- 
sand dollars  within  five  years  from  the  date  thereof,  one  thou- 
sand  dollars  within  one  year  after  the  decease  of  both  of  the 
said  Gottlieb  Wolter  and  Anna  Wolter,  his  wife,  to  their 
daughter^  Augusta  Etscheid^  and  the  remaining  one  thousand 
dollars  they  shall  retain  themselves;  and  it  is  distinctly  aqreed 
and  understood  that  in  case  one  of  the  said  Gottlieb  W'olter 
and  Anna  Wolter  should  die^  the  survivor  shaU  be  entitled  to 
receive  and  receipt  far  the  whole  of  the  interest  and  principal; 
and  it  is  further  agreed  that,  m  case  they  should  remove 
further  than  six  miles  from  said  farm,  the  said  Charles  Baker 
is  to  pay  them  the  value  of  such  cord  wood  annually  in 
money:  Now^  therefore^  the  condition  of  the  above  obliga- 
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tion  is  such  that  if  the  said  Charles  Baker  shaU  promjpUy  and 
faithfully  pay  am.d  deliver  all  that  which  he  has  so  promised 
in  consideration  of  the  said  convey a/nce  to  him^  then  and  in 
such  case  this  obligation  and  mortgage  securing  the  same 
to  be  null  and  void ;  otherwise  to  be  and  remain  in  full  force 
and  virtue." 

At  the  time  of  executing  the  bond  the  defendant  and  his 
wife  gave  back  to  Gottlieb  and  Anna  Wolter  a  mortgage 
upon  the  farm,  conditioned  that  the  defendant  should  pay 
to  Gottlieb  and  Anna  the  $4,000,  "  according  to  the  condi- 
tion of  the  bond." 

The  defendant  testified  that  at  the  time  of  executing  the 
bond  and  mortgage  he  also  gave  two  notes  of  $500  each  to 
the  plaintiff,  amounting  to  $1,000,  to  make  "  up  the  $5,000 
consideration  of  the  farm; "  that  he  paid  one  of  those  notes 
to  the  plaintiff  in  the  fall  of  1883,  and  the  other  in  the  winter 
or  spring  of  1884.  February  8,  1884,  Anna  Wolter  died. 
November  1, 1889,  Gottlieb,  who  was  at  the  time  living  with 
the  defendant  and  his  daughter  Ida,  executed,  under  bis 
hand  and  seal,  a  written  instrument,  whereby  he  acknowl- 
edged satisfaction  and  payment  in  full  of  the  mortgage,  to- 
gether with  the  bond,  giving  the  date  of  the  record  of  the 
bond  and  mortgage,  and  stating  that  he  thereby  released 
the  same,  and  all  his  right,  title,  and  interest  in  and  to  the 
premises  therein  described,  and  thereby  authorized  the  reg- 
ister to  enter  satisfaction  of  record.  November  10, 1896,  the 
plaintiff's  wife,  Augusta,  died  intestate,  and  the  plaintiff 
was  subsequently  appointed  administrator  of  her  estate. 
April  21,  1897,  Gottlieb  Wolter  died. 

At  the  close  of  the  trial  the  court,  in  addition  to  several 
of  the  facts  stated,  found  that,  in  addition  to  the  provisions 
contained  in  the  bond  for  the  benefit  of  Gottlieb  and  Anna 
personally,  the  defendant,  among  other  things,  promised, 
agreed,  and  bound  himself  to  pay  to  Augusta  (since  deceased) 
the  sum  of  $1,000  within  one  year  after  the  death  of  Gott- 
lieb and  Anna;  that  said  $1,000  was  intended  by  Gottlieb 
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as  an  absolute  and  irrevocable  gift  in  proesenti  to  Augusta, 
and  that  the  same  was  during  the  life  of  Gottlieb,  and  before 
any  attempt  to  revoke  the  same,  duly  accepted  by  Augusta; 
that  said  $1,000  so  provided  for  Augusta  was  in  fact  an  ab- 
solute and  irrevocable  gift  in  prcesenti^  to  Augusta,  duly 
delivered  and  accepted,  and  could  not  be  revoked  nor  dis- 
charged nor  satisfied  by  Gottlieb  without  the  consent  of 
Augusta;  that  no  part  of  the  $1,000  had  ever  been  paid  to 
Augusta  or  her  personal  representative;  that  Augusta  had 
no  knowleflge  of,  and  did  not  consent  to,  such  satisfaction 
and  discharge  of  the  bond  and  mortgage;  that  if,  by  such 
release,  Gottlieb  intended  to  satisfy  and  discharge  the  de- 
fendant from  paying  the  $1,000  to  Augusta  as  he  had  so 
agreed,  then  the  same  was  illegal  and  void,  and  of  no  effect 
as  to  her  interest  therein;  that  the  plaintiff  was  entitled  to 
recover  as  such  administrator  $1,000,  with  interest  thereon 
at  six  per  cent,  per  annum  from  April  21,  1898,  amounting 
in  all  to  $1,164.    And  as  conclusions  of  law  the  court  found 
that  the  plaintiff,  as  such  administrator,  was  entitled  to  judg- 
ment against  the  defendant  for  that  amount,  with  costs,  and 
ordered  judgment  accordingly. 
From  the  judgment  so  entered  the  defendant  appeals. 
For  appellant  there  were  briefs  by  James  D.  Ryder^  attor- 
ney, and  F,  W, HaU^  of  counsel,  and  oral  argument  hy  Mr,  HaU, 
They  contended,  inter  alia^  that  Augusta  Etscheid  never  had 
the  right  to  sue  upon  this  bond  and  never  could  have  had. 
The  conditions  were  incidents,  and  even  the  obligees  could 
not  have  sued  upon  any  oif  the  conditions  as  conditions,  but 
must  have  sued  upon  the  obligation  to  pay  the  penal  sum, 
$5,000.     Ca/rey  v.  McKey^  9  L.  R.  A.  114;  Fami  v.  Tesaon^ 
1  Black,  309;  Farrar  v.  U,  S.  5  Pet.  373;  Turk  v.  Ridge,  41 
N.  Y.  201;  MerriU  v.  Green,  55  N.  Y.  270;  Simeon  v.  Brown, 
68  N.  Y.  355;  Parker  v,  Jeffery,  26  Oreg.  186.     This  bond 
does  not  come  under  that  class  of  cases  where  a  person  con- 
tracts with  a  second  to  pay  money  to  the  third,  upon  which 
agreement  the  third  may  bring  suit. 
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For  the  respondent  there  was  a  brief  by  L.  T.  Davies  and 
M.  L,  lAiecky  and  oral  argument  by  Mr.  J.  JK  Malone  and 
Mr.  Lueck.  To  the  point  that  the  delivery  was  complete, 
they  cited  Crook  v.  First  Nat.  Banky  83  Wis.  31,  39;  Love 
V.  Francis,  63  Mich.  181 ;  Copdand  v.  Summers^  138  Ind.  219 ; 
Solmesv.  McDonald,  119  Mich.  563;  Henderson  v.  McDorv- 
old,  84  Ind.  149;  14  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
1028;  8  Pomeroy,  Eq.  Jur.  (2d  ed.),  §  1149,  note  1,  p.  1721; 
PruiU  V.  PruiU,  91  Ind.  595. 

Oassoday,  C.  J.  The  principal  difficulty  we  have  experi- 
enced in  deciding  this  case  has  arisen  from  the  ambiguous, 
if  not  inconsistent,  language  employed  in  the  "  whereases  " 
or  recitals  contained  in  the  bond,  set  forth  in  full  in  the  fore- 
going statement.  To  ascertain  the  true  meaning  of  such 
language,  regard  should  be  had  to  the  relation  of  the  par- 
ties named  and  the  object  or  purpose  to  be  secured  by  the 
parents  in  giving  the  deed  of  the  farm  to  the  defendant  and 
taking  back  from  him  the  bond  and  mortgage.  There  is  no  . 
dispute  but  that  at  the  time  of  the  execution  of  the  convey- 
ance, August  27,  1883,  the  farm  was  worth  $5,000,  and  that 
the  defendant  was  to  pay  that  amount  for  it.  He  claims 
that  he  did  secure  the  payment  of  $1,000  of  that  amount  at 
the  time  he  received  the  deed  by  giving  to  the  plaintiff  his 
two  notes  of  $500  each,  which  he  paid  a  few  months  after- 
wards. The  remaining  $4,000  was  to  draw  interest  at  the 
rate  of  seven  per  cent,  per  annum,  payable  semi-annually  to 
the  parents  and  to  the  survivor  of  them.  Such  payments 
of  interest  amounted  to  $140  every  six  months,  or  $280  a 
year.  No  part  of  the  principal  sum  was  to  be  paid  until 
five  years  after  the  date  of  the  bond ;  and  then  $2,000  of 
the  principal  sum  was  to  be  paid  to  the  parents  and  to  the 
survivor  of  them.  No  part  of  the  other  $2,000  of  the  prin- 
cipal sum  was  to  be  paid  until  after  the  death  of  both  par- 
ents; and  the  $1,000  of  that  amount  here  in  question  was 
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to  be  paid  to  the  daughter  Augnsta  "  within  one  year  after 
the  decease  of  both"  parents;  and  the  other  $1,000  of  the 
principal  sum  was  to  be  retained  by  the  defendant  and  his 
wife,  the  other  daughter,  Ida.    It  is  true  the  provisions  for 
such  payments  are  followed  in  the  bond  by  a  statement  to 
the  effect  that  it  was  "distinctly  agreed  and  understood 
that  in  case  one  of  the  "  parents  "  should  die  the  survivor  " 
should  "  be  entitled  to  receive  and  receipt  for  the  whole  of 
the  interest  and  principal.^'*'     The  last  two  words  appear  to 
have  been  interlined  aftjgr  the  bond  was  written  and  before 
it  was  signed.     Of  course,  when  the  bond  was  executed, 
either  of  the  parents  was  liable  to  die  within  the  five  years; 
and  so,  in  view  of  the  language  of  the  bond,  we  are  con- 
strained to  hold  that  the  words  "  and  principal,"  so  inter- 
lined, refer  to  the  principal  sura  of  $2,000,  which  was  to 
become  due  at  the  end  of  five  years.    This  gives  effect  to  all 
the  words  employed.    True,  the  bond  was  for  $5,000,  and 
ran  to  Gottlieb  and  Anna,  and  contained  a  statement  that 
the  defendant  "agreed  to  pay  to  them  "  $4,000,  and  semi-an- 
nual interest  thereon  at  the  rate  of  seven  per  oent.  per  an- 
num; but  such  statement  is  immediately  followed  by  an 
explanation  that  the  principal  was  "to  be  paid  as  follows,  to 
wit,  $2,000  within  five  years  from  the  date  thereof,  $1,000 
within  one  year  after  "  the  death  of  both  parents  "  to  their 
daughter  Augusta,"  and  the  remaining  $1,000  was  to  be  re- 
tained by  the  defendant  and  his  wife.    There  is  no  pretense 
that  the  $1,000  for  which  the  defendant  gave  the  two  notes 
of  $500  each  to  the  plaintiff  was  to  be  paid  to  the  parents, 
nor  that  the  principal  sum  of  the  $1,000  which  was  to  be 
retained  by  the  defendant  and  his  wife  was  ever  to  be  paid 
to  the  parents,  or  either  of  them.    It  seems  to  be  equally 
clear  from  the  wording  of  the  bond  that  there  was  no  inten- 
tion that  the  principal  sum  of  $1,000  which  the  defendant 
thereby  so  agreed  to  pay  to  Augusta  should  ever  be  paid 
to  the  parents,  or  either  of  them. 
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The  defendant  was  allowed,  against  objection,  to  testify 
in  his  own  behalf  to  the  effect  that  he  had  paid  to  Gottlieb 
"in  his  lifetime  the  full  $4,000  called  for  by  the  mortgage." 
Assuming  the  competency  of  such  testimony,  yet  he  testified 
that  his  first  payment  was  $200;  that  his  next  payment  was 
$800;  that  he  next  paid  him  $600;  then  $400;  then  $1,500; 
and  then  he  gave  him  a  note  for  $500,  which  he  paid.  But 
he  further  testified  that  the  indorsements  were  made  on  the 
mortgage  by  himself.  Turning  to  those  indorsements,  we 
first  find:  "May  27,  1889,  paid  $200,  the  interest  called  for 
the  year  1889."    We  next  find:  "  Paid  on  mortgage,  Nov.  7, 

1889,  $800."    We  next  find :  ."  $2,000  paid  on  this  mortgage, 

1890.  This  is  all  paid  on  this  mortgage."  The  release  of 
the  mortgage  was  executed  November  1,  1889.  The  onlj 
indorsement  on  the  mortgage  prior  to  such  release  was  for 
interest.  The  other  indorsements  were  confessedly  made 
subsequent  to  such  release.  In  fact,  the  defendant  so  testi- 
fied. It  is  safe  to  say  that  he  never  made  any  payment  not 
so  indorsed.  When  we  remember  that  the  interest  on  the 
$4,000  up  to  the  time  of  such  release  amounted  to  more 
than  $1,700,  it  is  manifest  from  the  defendant's  own  testi- 
mony that  he  never  paid  to  Gottlieb  the  $1,000  which  by 
the  terms  of  the  bond  he  had  agreed  to  pay  to  Augusta. 

'  The  question  recurs  whether  the  defendant  is  to  escape 
such  payment  by  reason  of  such  release  of  the  mortgage. 
Gottlieb  never  surrendered  the  bond  to  the  defendant.  The 
manifest  purpose  of  the  parents,  as  disclosed  in  the  transac- 
tion, was  to  secure  to  themselves,  in  addition  to  the  wood 
mentioned  in  the  bond,  a  stated  income,  to  be  paid  to  them 
and  the  survivor  of  them,  semi-annually,  so  long  as  either 
of  them  lived,  and  $2,000  of  the  principal  sum  at  the  expi- 
ration of  five  years  from  the  date  of  the  bond;  and  that  the 
balance  of  the  $5,000  consideration  of  the  farm  should  go  in 
the  manner  indicated  to  their  two  daughters  and  their  hus- 
bands, respectively.     Counsel  contends  that,  if  the  $1,000 
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which  the  defendaDt  so  agreed  to  pay  to  Augusta  was  in- 
tended as  a  gift  from  her  parents,  yet  there  is  no  evidence 
that  it  was  in  fact  ever  delivered  to  her,  nor  that  she  ever 
accepted  the  same.  The  bond  wa«  mostly  to  secure  bene- 
fits to  the  parents  during  their  lives  and  the  life  of  the  sur- 
vivor of  them.  Augusta  could  claini  nothing  under  the 
bond  until  a  year  after  the  death  of  both  of  her  parents.  It 
is  not  a  question  of  gift  by  delivery,  but  a  question  of  the 
obligations  of  a  contract. 

"  It  is  the  settled  law  of  this  state  that  when  one  person, 
for  a  valuable  consideration,  engages  with  another  (whether 
by  simple  contract  or  by  covenant  under  seal)  to  do  some 
act  for  the  benefit  of  a  third  person,  the  latter  may  main- 
tain an  action  against  the  promisor  for  breach  of  the  en- 
gagement. After  knowledge  of  and  assent  to  such  engaffe- 
ment  by  the  person  for  whose  benefit  it  is  ifiade,  his  rignt 
of  action  on  it  cannot  be  affected  by  a  rescission  of  the 
agreement  by  the  immediate  parties  thereto."  Bassett  v. 
Hughes,  43  Wis.  319. 

See,  also.  Grant  v,  Diebold  S.  <&  L.  Co.  77  Wis.  75;  FuJr 
mer  v,  Wightma/n,  87  Wis.  573;  Enoa  v.  Sanger ,  96  Wis.  150; 
Siites  V.  Thompson,  98  Wis.  331;  New  York  L.  Ins,  Co.  v. 
Hamlin,  100  Wis.  23;  ICuhl  v.  C.  &  N.  W,  R.  Co.  101  Wis. 
56;  Lessel  v.  Zillmer,  105  Wis.  338.  There  is  evidence  that 
Augusta  and  the  plaintiff  knew  that  the  agreement  between 
the  defendant  and  the  parents  had  been  made,  and  that  she 
assented  to  the  agreement,  as  found  by  the  court.  The  prop- 
ositions stated  are  peculiarly  applicable  to  the  case  at  bar. 
The  defendant  took  a  conveyance  of  the  farm,  and  agreed 
to  pay  the  $1,000  in  question  as  a  part  of  the  purchase  price. 
He  never  paid  it,  nor  any  part  of  it;  certainly  not  to  Au- 
gusta, nor  to  anyone  acting  for  her.  The  release  mentioned 
did  not  discharge  the  defendant  from  such  obligation,  and 
is  no  defense.  Besides,  under  the  rule  of  law  stated  and  the 
fact  found,  Gottlieb  had  no  authority  to  discharge  the  de- 
fendant from  such  liability  to  Augusta. 

By  the  Cov/rt — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Bbteb,  Respondent,  vs.  St.  Paul  Fibe  &  Mabinb  Instjk- 
ANCB  Company,  Appellant. 

October  19 — November  i9, 190 U 

(1, 2)  Court  and  jury:  QHeations  of  fact  (8-7)  Fire  inwranee:  Proof 9^ 
of  loss:  False  swearing:  Oumership,  quantity,  and  value  of  prop- 
erty: Classification, 

1.  If  there  is  a  conflict  in  the  credible  evidence  upon  a  question  of  faot^ 

so  that  reasonable  minds  might  differ  as  to  the  inference  to  be 
drawn  therefrom,  the  question  is  for  the  jury  and  the  court  should 
not  assume  to  answer  it,  either  upon  motion  for  nonsuit  or  direo 
tion  of  verdict,  or  by  substituting  another  answer  after  the  verdict 
is  returned. 

2.  But  upon  a  motion  to  set  aside  the  verdict  and  for  a  new  trial  the 

court  may  9on8ider  whether  there  is  such  an  overwhelming  pre- 
ponderance of  evidence  against  the  verdict  that  it  ought  not  ta 
stand;  and  its  decision  on  that  point  will  not  be  disturbed  on  ap- 
peal unless  clearly  wrong; 

&  In  order  to  render  a  standard  policy  of  fire  insurance  void  because  of 
"  false  swearing  by  the  assured  touching  some  matter  relating  to 
the  insurance  or  the  subject  thereof,"  the  false  swearing  must  have 
been  knowingly  and  wilfully  done.  It  is  not  enough  that  it  occurs 
through  mistake,  carelessness,  or  inadvertence,  or  even  in  unrea- 
sonable reliance  on  information  derived  from  others. 

4  Proofs  of  loss  under  a  fire  insurance  policy  were  made  on  printed 
forms  furnished  by  the  insurer  for  general  use  and  contained  no 
declaration  that  the  assured  had  personal  knowledge  as  to  the 
facts  stated  therein.  The  form  evidently  contemplated  declara- 
tions by  the  assured  as  to  the  acts  of  others,  and  the  policy  only 
required  that  the  proofs  should  give  the  knowledge  and  belief  of 
the  assured.  Held,  sufficient  to  warrant  the  assured  in  assuming 
that  the  information  called  for  might  be  given  upon  information 
and  belief  if  she  had  not  knowledga 

6.  Wilful  fraud  cannot,  as  matter  of  law,  be  attributed  to  an  illiterate 
farmer's  wife  because,  in  proofs  of  loss,  she  scheduled  second-hand 
goods  with  their  full  original  cost,  where  the  policy  might  fairly 
be  understood  to  demand  this,  by  requiring  schedules  to  be  made 
in  which  should  be  inserted  **the  cost  of  each  articla" 

6.  In  an  action  on  a  policy  of  fire  insurance  the  evidence  (discussed  in 
the  opinion)  is  held  sufficient  to  sustain  findiugs  of  the  special  ver- 
dict that  in  making  proofs  of  loss  the  assured  did  not  wilfully 
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swear  HImsijwm  to  ownarshlj)  of  portions  of  the  destroyed  property, 
as  to  the  quantity  of  articles,  such  as  family  supplies  and  tey 
and  grain  on  the  farm,  on  hand  at  the  time  of  the  fire,  or  as  to 
values. 
7.  Under  a  policy  insuring  under  separate  headings  "  camp  equipage  " 
and  *'  wagons,  sleighs,  and  harnesses  in  barns,"  the  assured  might 
recover  under  the  latter  classification  for  the  loss  of  a  wagon  while 
in  a  bam,  although  it  may  have  been  used  in  connection  with  a 
lumber  camp  at  other  times;  and  a  classification  of  the  wagon  as 
camp  equipage  in  an  inventory  made  after  the  policy  was  written 
and  without  reference  to  it,  would  not  be  significant  upon  the  in- 
tention of  the  parties  in  making  the  contract  of  insurance. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  S.  D.  Hastings,  Je.,  Circuit  Judge.    Affirmed. 

This  was  an  action  by  piaintiflF,  as  assignee,  to  recover  a 
substantially  total  loss  on  two  fire  insurance  policies  assigned 
to  bim,  respectively,  by  Louis  Belongia  and  his  wife,  Dina 
Belongia,  upon  the  second  of  which  only  are  questions  raised 
on  this  appeal.  Mrs.  Belongia  is  shown  to  have  held  title, 
substantially,  to  the  entire  family  property.  She  leased  a 
farm  and  operated  it,  her  husband  aiding  to  some  extent, 
but  being  largely  engaged  in  his  own  business  as  a  lumber- 
man and  cruiser.  She  appears  to  have  been  the  financial 
head  of  the  household,  and  to  have  customarily  bought  all 
things  needed  therefor.  Her  policy  here  involved  was  a 
standard  policy  in  the  sum  of  $1,595,  covering  the  following 
items: 

"(1)  $200.00  on  household  furniture,  including  beds  and 
bedding,  and  sewing  machine,  while  contained  in  dwelling- 
house;  (2)  $150.00  on  wearing  apparel  while  contained  m 
said  dwelling;  (3)  $50.00  on  family  provisions  while  con- 
tained in  said  dwelling;  (4)  $200.00  on  camp  equipage  in 
dwelling  and  warehouse;  (5)  $200.00  on  hay  in  barns  or  in 
stacks  within  500  feet  of  buildings;  (6)  §150.00  on  farming 
implements  while  in  barns  and  sheds,  not  including  thresh- 
ing machine  and  power;  (7)  $165.00  on  wagons,  sleighs, 
and  harnesses  while  in  barns  and  sheds;  (8)  $300.00  on  grain 
in  buildings  or  in  stacks  on  farm;  (9)  $160.00  on  two  binders 
and  one  mower  in  barn." 
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The  fire  occurred  April  14,  1899,  and  the  destructioa  of 
the  personal  property  was,  with  few  exceptions,  complete. 
The  plaintiff,  at  the  employment  of  Mrs.  Belongia,  made 
out  proofs  of  loss.  Attached  to  each  were  lists  of  property 
substantially  copied  from  an  inventory  made  by  her,  with 
the  aid  of  her  daughter  and  husband,  during  the  year  pre- 
ceding the  fire,  and  extending  up  to  a  time  variously  fixed 
at  from  six  weeks  to  one  or  two  weeks  before  the  fire.  This 
list  was  handed  over  to  Mr,  Beyer ^  and  incorporated  in  the 
proofs,  and  sworn  to  by  the  insured.  The  defense  princi- 
pally relied  on  was  that  in  making  such  proofs  the  insured 
*' fraudulently  swore  falsely  touching  the  amount,  quantity', 
value, and  ownership"  of  the  personal  property  mentioned. 

A  special  verdict  was  taken,  in  which  the  jury,  in  response 
to  different  questions,  found  that  Dina  Belongia  did  not 
"  knowingly  swear  falsely  "  either  as  to  her  ownership,  as 
to  the  quantity,  nor  as  to  the  value  of  the  insured  property, 
and  found  the  values  of  the  property  destroyed  under  the 
several  policy  classifications  as  follows  (numbers  correspond 
with  those  of  classification  above):  No.  1,  $568.97;  No.  2, 
$261.12;  No.  3,  $139;  No.  4,  $100;  No.  5,  $175;  No.  6,  $82.20; 
No.  7,  $195;  No.  8,  $300;  No.  9,  $125.  Whereupon  judg- 
ment  was  rendered  for  the  amount  so  found,  not  exceeding 
the  amounts  limited  in  the  policy,  amounting  to  $1,122.20 
on  Mrs.  Belongia's  policy,  and  $300  upon  Louis  Belongia's 
policy,  not  here  in  controversy.  Defendant,  before  judg- 
ment, moved  to  set  aside  each  of  the  answers  of  the  jury 
negativing  false  swearing,  as  also  certain  answers  finding 
values  of  property  destroyed,  and  for  an  order  directing 
judgment  for  the  defendant,  and,  in  case  of  denial  of  such 
motion,  that  the  special  verdict  be  set  aside  and  a  new  trial 
ordered.  These  motions  were  denied  and  judgment  entered 
for  the  plaintiff,  from  which  the  defendant  appeals. 

H.  0,  FairchUd^  of  counsel,  for  the  appellant. 

D.  G,  Classonj  for  the  respondent. 


Digitized  by  VjOOQIC 


29]  AUGUST  TERM,  1901.  141 

Beyer  v.  St  Paul  F.  &  M.  Ins.  Ca  112  Wis.  18& 

Dodge,  J.    The  burden  of  argument  in  this  case  was  de- 
Yoted  to  the  question  of  fact  whether  any  evidence  supported 
the  findings  that  plaintiff  did  not  knowingly  swear  falsely 
either  as  to  her  ownership,  as<  to  the  quantity,  op  as  to  the 
value  of  the  insured  property.    This  question  was  raised  on 
the  trial  by  a  motion  after  verdict  to  substitute  affirmative 
for  negative  answers  to  the  first,  second,  and  third  interrog- 
atories of  the  special  verdict,  and  by  a  motion  for  new  trial. 
The  rule  of  this  court  is  absolutely  settled  that,  if  there  is 
any  credible  evidence  which  to  a  reasonable  mind  can  sup- 
port an  inference  in  favor  of  a  party,  the  question  is  for  the 
jury,  and  the  court  cannot  assume  to  answer  it,  either  upon 
motion  for  nonsuit  or  direction  of  verdict,  or  by  substitut- 
ing other  answers  after  the  verdict  is  returned.     At  that 
stage  the  court  lias  nothing  to  do  with  the  question  of  pre- 
ponderance of  fairly  conflicting  evidence.    Lewis  v.  Prien^ 
98  Wis.  87;  Clifford  v.  J/.,  St.  P,  <&  S.  S.  M.  R.  Co.  105  Wis. 
618;  Nicovdv.  Wagner^  106  Wis.  67.     Upon  motion  to  set 
aside  a  verdict  and  grant  a  new  trial,  the  trial  court  enters 
a  field  of  discretion  in  which  he  may  consider  whether  there 
is  such  overwhelming  preponderance  of  evidence  against 
the  verdict  that  it  ought  not  to  stand.   While  this  discretion 
most  be  exercised  judicially,  and  may  be  so  clearly  abused 
as  to  warrant  reversal  by  this  court,  that  will  be  done  only 
in  most  extreme  cases,  of  which  but  few  have  ever  arisen. 
The  superior  opportunity  of  the  trial  court  to  understand 
the  meaning  of  witnesses  must  always  give  to  his  decision 
on  such  a  motion  great  weight.   Jones  v,  C  c&  N,  W,  B.  Co. 
49  Wis.  352;  Clifford  v.  M.,  St.  P.  dk  S.  S.  M.  P.  Co.,  sttpra; 
Nicovrd  V.  Wagner^  supra.    There  are  many  oases  (among 
them,  Wunderlichv.  Palatine  F.  Ins.  Co.  104  Wis.  382,  cited 
by  appellant)  where  we  have  held  that  human  testimony 
may  be  so  in  conflict  with  conceded  and  established  physical 
facts  as  to  be  incredible,  for  the  reason  that  its  truth  is 
morally  impossible,  or  so  improbable  in  the  course  of  nature 
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as  to  approximate  impossibility.  Flaherty  v.  Harrison^  98 
Wis.  559,  563.  Illustrations  are:  Testimony  of  a  plaintiff 
that  he  looked,  and  did  not  see  a  railway  train  which  was 
conceded  to  be  in  plain  sight  {Groeshech  v.  (7.,  M.  i&  St,  P, 
E.  Co,  93  Wis.  505;  Lenz  v,  Whitooml,  96  Wis.  310);  or  tes- 
timony that  plaintiff  had  at  the  time  of  collision  driven  past 
a  preceding  team,  when,  concededly,  his  vehicle  was  found 
behind  it  after  the  collision  {Cawley  v.  La  Crosae  City  B, 
Co.  101  Wis.  145,  150). 

The  statements  made  in  respondent's  proofs  of  loss  are 
assailed  as  constituting  "  fraud  or  false  swearing  by  the  as- 
sured touching  some  matter  relating  to  the  insurance  or  the 
subject  thereof,"  which  by  the  terms  of  the  policy  renders 
it  void.  This  clause  in  the  standard  policy  is  highly  penal. 
It  is  not  at  all  aimed  at  merely  protecting  the  insurer 
against  the  specific  effect  of  any  fraud,  but  imposes  upon 
the  insured,  as  a  penalty,  forfeiture  of  the  whole  insurance, 
although  the  fraud  might  affect  some  trifling  portion  of  it. 
The  penalty  upon  the  assured  bears  no  relation  either  to 
the  benefit  he  secures  or  the  injury  which  he  imposes.  £^il' 
len  V,  BameSy  106  Wis.  546.  Naturally  and  properly,  there- 
fore, more  has  been  required  to  constitute  such  fraud  or 
false  swearing  as  will  avoid  the  policy  than  such  as  will  jus- 
tify rescission  of  a  transaction  thereby  induced  or  recov- 
ery of  damages  thereby  occasioned.  It  is  held  by  an  un- 
broken line  of  decisions  in  this  court  that  this  penalty  is  not 
to  fall  unless  the  false  swearing  is  knowingly  and  wilfully 
done.  It  is  not  enough  that  it  occurs  through  mistake, 
carelessness,  or  inadvertence,  or  even  in  unreasonable  reli- 
ance on  information  derived  from  others.  Parker  v.  Amor- 
son  Ins.  Co.  34  Wis.  363;  Dogge  v.  N,  W.  Nat,  Im,  Co,  49 
Wis.  501 ;  Cayon  v.  Dwelling  House  Ins.  Co,  68  Wis.  510 ; 
Vergeront  v.  German  Ins,  Co,  86  Wis.  425 ;  F.  Dohinen  Co. 
V.  Niagara  F,  Ins,  Co,  96  Wis.  38.  In  several  of  these 
cases  it  is  apparently  held  that,  in  addition  to  the  knowl- 
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edge  and  purpose  to  falsify,  there  most  be  an  intent  to  mis- 
lead the  company,  to  induce  it  to  act  to  its  injury  otherwise 
than  it  would  if  informed  of  the  truth.  Dogge  v.  N.  W. 
Nat  Ins,  Co.  49  Wis.  604;  Cay  on  v.  Dwelling  Jlouse  Ins. 
Co.  68  Wis.  515;  F.  Dohmen  Co.  v.  Niagara  F.  Ins.  Co.  96 
Wis.  55;  Gettelrnan  v.  Commercial  U.  Ass.  Co.  97  Wis.  237, 
543.  Inasmuch,  however,  as  this  further  quality  was  not 
held  necessary  by  the  trial  court,  and  his  action  in  that  re- 
spect was  favorable  to  appellant,  we  need  not  consider  it 
now.  Obviously,  from  these  authorities,  there  is  here  no 
place  for  the  doctrine  that  it  is  as  much  fraud  to  state  as 
true  that  of  which  one  is  ignorant,  as  that  which  is  known 
to  be  false.  That  doctrine  is  founded  upon  the  idea  that 
the  one  statement  may  be  as  misleadiug  and  as  injurious  as 
the  other  to  the  opposite  party  if  he  acts  thereon.  Montreal 
River  L.  Co.  v,  MihiUsy  80  Wis.  540 ;  Beetle  v.  Andersony  98 
Vis.  5;  Hart  v.  Moulton^  104  Wis.  349;  Krause  v.  Busackery 
105  Wis.  350.  In  that  class  of  cases,  actual  misleading  of 
the  opposite  party  to  his  injury  is  essential;  here  it  is  not. 
F.  Dohmen  Co.  v.  Niagara  F.  Ins.  Co.y  supra;  WoraoheJc 
<c,  Nevo  Denmark  M.  H.  F.  Ins.  Co.  102  Wis.  88,  91.  That 
severe  rule  has  been  adopted  by  this  court  as  necessary  to 
effectively  prcrtect  those  who  innocently  act  in  reliance 
upon  statements  of  others,  but  it  is  inconsistent  with  the 
policy  of  the  law  which  gives  to  clauses  denouncing  penal- 
ties or  forfeitures  the  strongest  reasonable  construction  to 
prevent  such  results.  Wakefield  v.  Orient  Ins.  Co.  50  Wis. 
-532;  Eircher  v.  Milwaukee  Mechanics^  M.  Ins.  Co.  74  Wis. 
470;  Commercial  Bank  v.  Fireman* s  Ins.  Co.  87  Wis.  297, 
303;  Reisz  v.  Supreme  Cowncil  A.  L.  H.  103  Wis.  427. 

Much  of  appellant's  brief  and  argument  is  addressed  to 
the  contention  that  the  insured  now  concedes  that  she  has 
not  positive  knowledge,  but  only  information  from  others, 
as  to  certain  quantities  and  values  which  counsel  asserts  she 
^issuQied  and  purported  to  gftate  positively  as  within  her  own 
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knowledge.  It  has  already  been  pointed  ont  that  a  state** 
ment  believed  to  be  true,  though  false  in  fact,  is  not  neces- 
sarily knowingly  or  wilfully  false,  so  as  to  bring  down  the 
penalty  of  forfeiture;  but,  apart  from  that  consideration,  we 
find  no  support  for  counsel's  assertion  that  any  statements 
were  in  the  proofs  of  loss  declared  to  be  upon  personal  knowl- 
edge. The  proofs  were  made  on  printed  forms  furnished  by 
the  company,  and  contain  no  declaration  that  the  assured 
had  personal  knowledge  as  to  the  facts  stated;  merely  that 
such  facts  existed.  The  form  itself  evidently  contemplates 
that  the  affiant  may,  and  is  expected  to,  therein  declare  as. 
to  acts  of  others,  of  which,  of  course,  she  can  only  have  in- 
formation. Again,  those  printed  forms  are  expected  to  be 
used  generally,  and  in  very  many  cases  the  insured,  who  by 
the  policy  must  make  the  proofs,  cannot  have  personal  knowl- 
edge of  quantities  and  values  of  personal  property.  The  very 
requirement  for  specification  of  property  after  it  is  out  of 
existence  would  imply  that  the  affiant  is  expected  to  state 
only  as  near  as  may  be  as  to  such  property  as  stocks  of  mer- 
chandise, family  clothing  and  supplies,  stocks  of  grain,  and 
the  like.  The  insured  has  a  right  to  suppose  the  company's 
requirements  are  consistent  with  the  purpose  of  indemnity, 
and  that  proofs  need  not  be  made  with  more  of  certainty 
than  is  ordinarily  possible  after  a  fire  destroying  the  prop- 
erty. This  view  is  confirmed  by  the  policy  itself,  which  only 
requires  that  the  proofs  shall  give  the  knowledge  and  belief 
of  the  assured.  Of  course,  assured  might  assume  that  the 
forms  of  proof  supplied  by  the  company  were  responsive  to 
the  policy,  and  that  the  information  called  for  might  there- 
fore be  given  upon  belief  if  she  had  not  knowledge. 

In  this  connection,  too,  it  may  be  well  to  refer  to  a  class 
of  criticisms  upon  the  schedules  furnished  by  the  assured 
because  second-hand  property  is  inserted  therein  with  the 
full  original  cost  set  against  it.  The  policy  may  fairly  be 
understood  to  demand  this,  for  it  requires  schedules  to  be 
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made,  in  which  shall  be  inserted  "  the  cost  of  each  article.'^ 
"Whether  this  refers  to  schedules  to  be  attached  to  proofs  is 
perhaps  not  entirely  clear,  but  it  certainly  confuses  the  duty 
of  assured,  so  that  from  obedience  to  it  wilful  fraud  cannot, 
as  matter  of  law,  be  attributed  to  an  illiterate  farmer's  wife. 
In  the  light  of  the  general  views  already  suggested,  we 
have  examined  the  evidence  with  great  care.     Of  course,  a 
discussion  thereof  in  detail  in  this  opinion  would  be  unjusti- 
fiable and  serve  no  good  purpose.    The  principal  attacks 
upon  the  truth  or  sincerity  of  the  proofs  of  loss,  perhaps, 
may  be  briefly  summarized,  with  some  suggestion  of  con- 
siderations which  have  had  weight  with  us.    The  falsity  of 
the  statements  in  those  proofs  with  reference  to  the  owner- 
ship of  some  portions  of  the  property  is  predicated  mainly 
upon  inconsistent  statements  made  by  the  insured  in  an  ex- 
amination evidently  lengthy,  involved,  and  confusing,  which 
was  held  before  the  commencement  of  the  suit  but  after  the 
making  of  the  proofs  of  loss,  wherein  she  appears  to  have 
slated  that  numerous  articles  among  those  specified  in  the 
proofs  of  loss  belonged  to  her  husband  and  were  bought  by 
him  with  his  own  money.     Upon  the  trial  she  explained 
th^e  discrepancies  on  the  ground  that  she  did  not  under- 
stand the  subjects  of  inquiry  or  her  answers  thereto,  and 
made  mistakes  in  some  of  those  statements,  while  others 
she  denied  making.     She  testified  positively  to  the  owner- 
ship of  all  such  articles  of  property,  except,  perhaps,  as  to 
certain  articles  of  clothing  and  a  shaving  set,  which  figures 
largely  in  appellant's  brief,  as  to  which  she  testified  that 
she  bought  all  the  things  for  the  house  with  her  own  money, 
including  such  articles  of  clothing  for  her  husband.     Evi- 
dently in  reference  to  these  articles  she  might  have  used 
the  word  "  belonged  "  in  the  sense  of  "  pertained,"  for  with 
reference  to  various  other  articles  she  said  they  belonged  to 
one  or  another  of  her  children.     As  to  her  ownership  of 
other  articles  she  was  confirmed  by  testimony  from  other 
You  112—10 
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witnesses.  The  whole  subject  was  submitted  to  the  jury, 
who  had  an  opportunity  to  observe  the  intelligence  of  the 
witness,  her  ability  to  understand  questions  put  to  her  on 
cross-examination,  and' to  judge  of  the  sincerity  of  her  con- 
duct. Their  conclusion  that  she  had  accounted  for  the  in- 
consistencies between  her  testimony  on  trial  and  the  record 
of  her  examination  out  of  court  on  a  theory  other  than  that 
of  wilful  false  swearing  in  her  proofs  of  loss  was  elaborately 
argued  to  the  court  below,  and  carefully  considered.  We 
cannot  say,  notwithstanding  the  direct  antagonism  of  state- 
ments on  that  examination  with  both  the  proofs  of  loss  and 
the  testimony  on  the  trial,  that  the  conclusion  of  the  jury 
could  not  have  been  reached  by  the  honest  exercise  of  rea- 
son. Such  a  cross-examination  as  evidently  was  imposed 
upon  this  woman  was  well  calculated  to  confuse  an  illiter- 
ate and  unbusinesslike  woman.  The  well-known  methods 
of  cross-examination  were  such  as  to  extract  from  her  an- 
swers general  in  form,  which  she  might  well  have  supposed 
were  limited  in  their  application.  The  accurate  terminology 
of  a  lawyer  may  well  have  been  misleading  to  an  illiterate 
person,  and  her  answers  thereto  literally  have  conveyed  a 
meaning  which  she  did  not  intend. 

The  assertions  of  the  proofs  of  loss  with  reference  to  quan- 
tities were  claimed  to  be  false,  to  the  necessary  knowledge 
of  the  assured,  because,  as  she  testified,  they  were  made  up 
absolutely  from  a  list  of  articles  which  were  on  hand  at 
some  time  before  the  fire,  of  which  the  family  supplies, 
especially,  were  subject  to  continual  consumption;  hence 
counsel  argues  that  she  must  have  known  when  she  stated 
the  same  amounts  as  on  hand  at  the  time  of  the  fire  as  had 
been  set  down  in  that  list  prior  th'ereto  that  she  was  stating 
a  falsehood.  The  time  of  the  making  of  this  list  is  in  much 
confusion.  Mrs.  Belongia,  her  daughter,  and  husband  locate 
it,  with  reference  to  the  family  supplies,  all  the  way  from 
two  weeks  to  six  weeks  before  the  fire.   Those  supplies  con- 
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sisted  of  the  ordinary  stock  of  groceries,  evidently  bought 
in  considerable  quantities,  as  their  home  was  distant  from 
the  market  town.  Mrs.  Belongia,  however,  testified  as  to 
all  of  the  principal  commodities  that  the  amounts  put  down 
in  the  list  were  considerably  less  than  the  amounts  actually 
on  hand  at  the  time  of  making  it.  We  think  this  was  suffi- 
cient to  carry  to  the  jury  the  question  whether  the  inference 
of  known  and  wilful  falsehood  must  be  necessarily  drawn 
from  the  use  of  this  list  without  change  in  making  up  the 
proofs  of  loss.  As  to  the  grain,  hay,  etc.,  upon  the  farm,  a 
similar  argument  is  made,  namely,  that  the  quantity  at  the 
time  of  the  fire  could  not  have  been  the  same  as  when  the 
list  was  made.  This  argument  is  predicated  upon  the  gra- 
tuitous assumption  that  certain  live  stock  shown  to  have 
been  on  the  farm  was  fed  therefrom.  Of  this  there  is  no 
evidence.  It  does  not  appear  but  that  there  may  have  been 
other  food  for  stock,  so  that  the  quantities  of  the  insured 
tame  hay,  oats,  wheat,  etc.,  were  not  depleted.  It  is,  how- 
ever, in  evidence  that  Mrs.  Belongia  had  not  personal  knowl- 
^ge  as  to  the  quantities  of  grain  or  as  to  what  was  done 
therewith,  but  for  the  purposes  of  the  proofs  relied  on  the 
information  derived  from  her  husband  and  perhaps  her 
sons.  This  she  had  an  undoubted  right  to  do,  and  if,  rely- 
ing, she  believed  in  the  facts  as  she  stated  them,  she  could 
not  be  found  gnilty  of  wilful  false  swearing. 

Her  statement  of  values  in  the  proofs  of  loss  is  claimed  to 
be  knowingly  false  because  she  admits  that  she  did  know- 
ingly place  in  the  inventory  made  before  the  fire  the  cost 
value  against  most  of  the  articles,  and  continued  that  same 
figure  in  the  lists  made  up  to  be  attached  to  the  proofs.  As 
^e  have  already  pointed  out,  there  was  language  in  the  pol- 
icy indicating  that  the  company  demanded  of  her  to  insert 
in  such  lists  or  schedules  the  cost  of  the  property.  Besides, 
in  the  proofs  of  loss  there  was  an  estimate  of  sound  value 
placed  thereon,  considerably  less, —  something  more  than 
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one  third  off  from  the  soheduled  prices.  It  is  difficult  to  say 
in  any  case  that  an  estimate  of  value  is  wilful  false  swear- 
ing. It  must  of  necessity  rest  in  the  opinion  of  the  affiant, 
and,  indeed,  one  may  innocently  conceive  a  value  consider- 
ably  more  than  that  which  commodities  would  bring  if  ex- 
posed for  sale.  Thus,  much  reference  is  made  to  a  stove 
placed  in  the  schedules  at  $45,  its  cost  price,  though  it  had 
been  used  several  years.  The  probability  is  that  such  stove 
could  not  have  been  sold  for  cash  at  more  than  one  half  of 
its  cost,  but  could  the  insured  have  been  indemnified  by  any 
such  sum  ?  It  is  by  no  means  certa.in  that  one  can  go  inta 
the  market  and  find  secondhand  articles  to  supply  those 
which  have  been  destroyed,  and  a  housekeeper  is  not  indem- 
nified for  the  loss  of  an  efficient  and  useful  article  unless 
she  can  replace  it.  "We  do  not  say  that  this  is  the  rule  of 
recovery  against  an  insurance  company,  but  that  such  con- 
siderations bear  upon  the  integrity  of  such  a  person  in  es- 
timating the  value  of  an  article.  However,  it  seems  needless 
to  protract  this  opinion  by  further  detailed  discussion  of  the 
evidence.  Suffice  it  to  say  that  after  its  examination  we  do- 
not  feel  justified  in  saying  that  the  conclusion  of  the  jury 
and  of  the  trial  court  that  wilful  false  swearing  was  not  es- 
tablished had  nothing  to  support  it,  if  they  believed  the 
plaintiff's  witnesses;  and,  in  deference  to  rules  whose  wisdom 
is  founded  upon  the  experience'  of  courts,  we  must  refrain 
from  disturbing  the  conclusion  of  the  jury  and  .of  the  court 
below  as  to  the  sufficiency  of  the  evidence. 

One  assignment  of  a  specific  error  needs  attention.  Appel- 
lant requested  an  instruction  that  in  answering  the  question 
as  to  the  value  of  "  wagons,  sleighs,  and  harnesses  while  in 
barns  and  sheds,"  they  should  not  include  any  property 
covered  by  the  item  in  the  policy  covering  "camp  equipage 
in  dwelling  and  warehouse."  It  appeared  that  in  an  in- 
ventory made  up  by  the  assured  some  time  before  the  fire 
there  had  been  included  certain  heavy  wagons,  bob  sleds,. 
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and  haraesses,  under  the  heading  "  Camp  equipage,"  which 
items  were  inserted  in  the  proofs  of  loss  under  the  heading 
^Wagons,  sleighs,  and  harnesses."  It  was  proved  thai 
thej  were  in  the  bam.  Appellant  makes  a  strenuous  con- 
tention that  the  classification  in  the  inventory  must  prevent 
a  different  classification  in  the  proofs  of  loss.  We  can  see 
no  force  to  this  contention,  for  there  is  no  evidence  that  the 
inventory  was  made  either  at  or  about  the  time  that  the 
insurance  was  written,  or  with  any  reference  thereto.  It 
therefore  cannot  be  significant  upon  the  intention  of  the 
parties  in  making  the  insurance  contract.  The  insurance 
was,  of  course,  not  confined  to  property  in  existence  at  the 
time  it  was  written,  but  covered  such  property  as  the  insured 
might  at  any  time  have.  Such  camp  equipage  in  dwelling 
or  warehouse  as  existed  at  the  time  the  policy  was  written 
might  not  be  the  same  on  which  she  was  entitled  to  recover 
at  the  time  of  loss.  So,  also,  wagons,  sleighs,  and  harnesses 
might  differ  at  the  time  of  the  loss.  The  defendant  conr- 
pany  had  agreed  to  pay  her  whatever  she  might  lose,  up  to 
the  limit  fixed,  on  either  of  these  classes  of  property ;  and 
no  reason  is  apparent  why  she  might  not  recover  for  the 
loss  of  a  wagon  which  was  in  the  barn  under  the  classifica- 
tion, "  Wagons  in  barns,"  although  that  wagon  may  have 
been  used  in  connection  with  a  lumber  camp  at  other  times. 
This  assignment  of  error  cannot  be  sustained. 

We  find  no  other  assignment  of  error  warranting  farther 
consideration. 

By  the  Oov/rt. — Judgment  affirmed. 
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TJllmak,  Kespondent,  vs.  Chicago  &  Northwestken  Baxi> 
WAY  Company,  Appellant 

October  19 —November  f9, 190L 

Carriers:  Limiting  lialnlity:  Negligenoe:  BiU  of  lading:  Valuations 
**  Accident: ''  Construction  of  contracts, 

1.  A  common  carrier  may,  by  contract  made  with  a  shipper  on  a  value 
basis  of  the  subject  of  carriage,  limit  the  liability  for  loss  thereof 
or  damage  thereto,  attributable  to  such  carrier's  negligence,  to  act- 
ual loss  upon  such  basis;  and  the  agreed  value  may  be  the  maxi- 
mum or  actual  value  of  the  property. 

2l  If  a  bill  of  lading  issued  by  a  common  carrier  states  the  value  of  the 
property  received  for  shipment,  or  the  maximum  value  thereof » 
either  as  declared  by  the  shipper  or  without  specifying  the  same 
to  be  so  declared,  and  the  latter,  without  objecting  to  such  stated 
value,  delivers  his  property  to  the  carrier  and  receives  the  bill,  he 
thereby  assents  to  the  terms  thereof  as  regards  such  valua 

8.  A  common  carrier  may,  in  consideration  of  a  special  freight  rate  or 
other  valuable  consideration,  secure  entire  exemption  from  lia- 
bility as  an  insurer  for  loss  of  or  damage  to  property,  received  from 
a  shipper  for  transportation,  not  caused  by  negligence  or  wilful 
misfeasance. 

4  A  contract  between  a  common  carrier  and  shipper,  exempting  the 
former  from  liability  for  loss  of  or  damage  to  property  reoeived 
for  transportation  caused  by  negligence,  is  void  because  contrary 
to  public  policy;  but  that  rule  does  not  militate  against  the  valid- 
ity of  an  agreement,  fairly  made,  liquidating  such  loss  or  damage 
in  advance  upon  an  actual  or  maximum  value  basis  agreed  upon 
and  stated  in  the  contract 

5.  A  contract  between  a  common  carrier  and  shipper,  limiting  the  lia- 
bility of  the  former  for  loss  of  or  damage  to  the  subject  of  carriage 
to  an  arbitrary  sum  of  money  not  fixed  with  reference  to  the 
agreed  actual  or  maximum  value  of  the  property,  is  an  unlawful 
limitation  of  liability. 

d  The  meaning  of  the  word  •'  accident "  includes  the  result  of  human 
fault  held  to  be  actionable  negligence^  It  is  not  used,  ordinarily^ 
as  synonymous  with  **mere  accident "  or  "piurely  acoidental"  or 
any  similar  term,  but  as  the  opposite  thereof. 

7.  The  words  "in  case  of  accident"  being  used  in  a  bill  of  ladings 
referring  to  events  involving  damage  to  the  subject  of  carriage  for 
which  the  carrier  would  be  liable,  and  later  in  the  contract  the 
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words  "  negligence  aforesaid  "  being  used  in  regard  to  the  produc- 
ing cause  of  injuries  to  the  subject  of  carriage,  without  any  pre- 
cedent language  other  than  the  words  *'  in  case  of  accident "  to 
which  such  words  can  reasonably  refer,  leaving  such  latter  expres- 
sion without  significance  except  by  reference  to  the  former  ex- 
presdion,  such  latter  expression  should  be  taken  as  pointing  to  the 
former,  under  the  rule  for  judicial  construction  that  every  word 
or  expression  in  a  contract  should  be  given  some  significance  if 
that  can  reasonably  be  done. 

8l  The  rule  for  judicial  construction  that  where  the  meaning  of  lan- 
guage in  a  contract  is  doubtful,  and  either  of  two  meanings  is 
within  the  reasonable  scope  thereof,  the  one  should  be  taken  for 
the  meaning  intended  by  the  parties  which  is  in  harmony,  rather 
than  the  one  which  is  out  of  harmony,  with  common-law  rights, 
cannot  properly  be  invoked  for  the  purpose  of  determining  the 
contractual  intention  of  the  parties,  merely  because  a  particular, 
significant  word  used  by  them,  as  an  abstract  proposition,  may 
have  either  of  two  meaning& 

^  Before  the  rule  for  choosing  between  two  meanings  of  a  word  or  ex- 
pression can  properly  be  applied  in  construing  a  contract,  it  must 
be  determined  that  the  meaning  intended  by  the  parties  is  obscure, 
viewing  such  word  or  expression  in  the  light  of  the  whole  contract 
and  from  the  standpoint  of  the  parties  when  it  was  mada 

10.  Appropriate  language  being  used  in  a  bill  of  lading,  liquidating,  on 
a  value  basis,  recoverable  damages  for  the  loss  of  or  injury  to  the 
Bubject  of  carriage  happening  through  events  described  by  such 
language  as  to  reasonably  include  results  of  negligence  on  the  part 
of  the  carrier,  and  also  appropriate  language  exempting  the  carrier 
from  all  liability,  in  consideration  of  a  special  freight  rate  or  other 
valuable  consideration,  for  loss  of  or  damage  to  such  subject  by 
events  not  necessarily  attributable  to  the  carrier's  negligence,  the 
reasonable  and  sensible  construction  of  the  whole  is  that  the  lim- 
itation of  liability  upon  a  value  basis  refers  to  loss  by  negligence, 
that  being  the  customary  w&y  of  liquidating  damages  in  advance, 
caused  by  fault  of  that  nature,  and  that  the  entire  exemption  from 
liability  refers  to  damages  caused  by  such  mere  accidents  as  the 
carrier  would  be  liable  for,  and  that  neither  refers  to  occurrences 
for  which  there  would  be  no  liability  whatever,  nor  to  damages 
caused  by  wilful  misfeasance.- 
[Syllabus  by  Mabshall^  J.J 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  S.  D.  Hastings,  Jr.,  Circuit  Judge.    Modified  and 
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Action  to  recover  the  value  of  a  horse  shipped  by  plaintiff 
over  defendant's  road  and  so  badly  injured  in  the  transpor- 
tation as  to  render  it  useless  and  of  no  value  to  plaintiff. 
The  jury  found  all  the  issues  in  plaintiff's  favor  and  assessed 
the  value  of  the  horse  at  $225,  for  which  sum,  with  interest, 
his  counsel  moved  for  judgment.  The  motion  was  granted, 
defendant's  counsel  excepting  to  the  ruling  upon  the  ground, 
among  others,  that  if  plaintiff  was  entitled  to  recover  at  all 
such  right  was  limited  to  $100  and  interest  under  the  terms 
of  the  shipping  contract,  which  was  as  follows: 

"Chicago  &  Nobthwestern  Eailwat  Company. 

"live   stock   OONTEACrr. 

•"  Liability  limited  to  the  declared  valuation  of  shippers, 
but  not  exceeding  the  following: 

Each  horse  or  pony  (gelding,  mare,  stallion),  mule  or  jack $100 

Each  ox  or  bull ...  50 

Each  cow 80 

Each  call 10 

Each  hog.  , 10 

Each  sheep  or  goat ' 8 

"Agents  are  not  permitted  to  receive  or  ship  animals  of  a 
higher  value  than  as  stated  above,  unless  by  special  agree- 
ment noted  hereon,  and  a  proper  contract  or  release  is  signed 
bv  the  owner  or  shipper  thereof;  and  it  is  agreed  between 
the  owner  and  shipper  of  these  animals,  ana  the  said  rail- 
way company,  that  in  case  of  accident-  resulting  in  injury  to 
said  animals,  the  value  thereof  shall  in  no  case  exceed  the 
values  named  above. 

"  Shipments  of  live  stock  in  carloads  or  less  than  carloads 
will  only  be  taken  at  the  rates  named  herein,  after  this  con- 
tract or  agreement  shall  have  been  signed  by  the  company's 
station  agent  and  the  owner  or  shipper,  by  which  it  is  agreed 
and  understood  that  such  owner  or  shipper  shall  load,  feed, 
water  and  take  care  of  such  stock  at  his  own  expense  and 
risk,  and  will  assume  all  risk  of  injury  or  damage  that  the 
animals  may  do  themselves,  or  each  other,  or  which  may 
arise  by  the  delay  of  trains. 

"  Different  kinds  of  live  stock  must  not  be  loaded  together 
in  the  same  car,  except  as  orovided  for  in  classification  or 
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by  special  instraotions.  Agents  are  not  authorized  to  a^ree 
to  forward  live  stock  to  be  delivered  by  any  specified  time. 

**  For  rales  in  regard  to  passing  men  in  charge  of  live  stock 
and  retorn  passes,  see  circulars  issued  from  general  freight 
department.  Women  not  to  be  passed  in  charge  of  live 
stock.  All  persons  in  charge  of  live  stock  will  be  passed  on 
trains  with  and  to  take  care  of  the  stock,  and  will  be  ex- 
pected to  ride  in  the  caboose  attached  to  the  train.  Persons 
m  charge  of  live  stock  are  prohibited  from  getting  on  or  oflf 
cars  or  walking  over  them  while  they  are  in  motion. 

"Agents  will  permit  only  the  signatures  of  owners  or 
hynajide  employees  who  accompany  the  stock,  to  be  entered 
on  the  back  of  the  contract,  without  regard  to  passes  al- 
lowed by  the  number  of  cars,  and  run  a  pen  through  the 
remaining  lines.  Such  entry  of  persons  in  charge  of  and 
certificate  of  billing  agent  to  that  effect,  with  proper  nota- 
tion on  the  way  bill,  will  be  the  authority  for  conauctors  to 
pass  them  with  the  stock.  All  persons  are  thus  passed  only 
at  their  own  risk  of  personal  injury  from  whatever  cause. 

"  H.  E.  MoCuLLOUGH, 

"  General  Freight  Agent." 

^No.  of  waybilL  Nos.  of  cars. 

740  ^  735. 

"  Frewht  Office  Chicago  A  Nortkweatem  BaUway  Co.  U.  S. 
Tarda  ^tatiorty  11-H^  1895y  hour,     .     .     . 

"  Keceived  of  Jaml)  UUman  one  car  horses  to  be  deliv- 
ered to  Ja^coh  UUmam,j  OcoHto  station,  at  the  following 
rates — tflf. 

"  In  consideration  of  which,  and  further  valuable  consid- 
erations, it  is  hereby  mutually  agreed  that  said*  company 
shall  not  be  liable  for  loss  of  live  stock  by  jumping  from  cars, 
delay  of  trains  not  caused  by  negligence  as  aforesaid,  or  any 
damage  said  property  may  sustain  except  such  as  mav  result 
from  a  collision  of  the  train  with  other  trains,  or  when  the 
cars  are  thrown  from  the  track  in  course  of  transportation ; 
and  in  this  case  the  company  upon  whose  road  the  accident, 
loss  or  damage  shall  occur  shall  be  liable  therefor,  and  no 
soit  shall  be  brought  or  claim  made  against  any  other  com- 
pany forming  a  part  of  the  route,  for  such  loss  or  damage  — 
(it  being  expressly  understood  and  agreed  that  the  respon- 
sibility of  this  railway  company  shall  cease  upon  delivery  of 
said  property  to  its  connecting  line,  unless  otherwise  agreed 
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to  in  writing  and  signed  by  the  respective  parties  hereto) 
and  that  the  rules  and  regulations  printed  above  are  an  es^ 
sential  part  of  this  contract. 

"  Chicago  &  Northwestern  Ey.  Co., 

"  By  J.  Hewitt,  Jr.,  Agent. 
"Jacob  Ullman,  Owner, 

"By  Oscar  Scott." 
Defendant  appealed. 

Edward  Jf.  Hyzer^  for  the  appellant.    The  trial  court 
seems  to  have  confounded  the  word  "accident"  with  the 
terms  "  mere  accident,"  "inevitable  accident,"  "  unavoidable 
accident,"  "  pure  accident."    These  qualified  terms  are  used 
by  law-writers  to  distinguish  between  responsible  human 
conduct  and  irresponsible  agency,  while  the  word  "acci- 
dent ''  is  used  as  indicating  an  unfortunate  and  undesigned 
event.     Such  is  the  ordinary  and  common  acceptation  of  the 
word,  aud  this  meaning  must  be  given  to  it  in  the  contract 
under  consideration.     1  Shearm.  &  Eedf.  Neg.  §§  16,  18; 
1  Thomp.  Neg.  §  14;  Hyer  v.  Jcmesville^  101  Wis.  371 ;  Koenig 
V.  Arcadia^  75  Wis.  62,  68;  Oliver  v.  La  Valley  36  Wis.  592; 
Cummiiigs  v.  Nat,  F.  Co,  60  Wis.  603,  611 ;  Annas  v.  M.  <& 
If.  R.  Co,  67  Wis.  46,  59;  Schneider  v.  Provident  Z.  /tw.  Co. 
24  Wis.  28;  Freeman  v.  Travelers^  Ins.  Co.  144  Mass.  572; 
Supreme   Council  v.   Garrigus^  lU4  Ind.   133;  Bostwick  v. 
Stilesy  35  Conn.  195;  Morris  v.  Platty  32  Conn.  75.    See,  also, 
Theobald  v.  Raihoay  P.  A.  Co.  26  Eng.  L.  &  Eq.  432;  John- 
son's Diet. ;  Century  Diet. ;  Webster's  Diet. ;  Standard  Diet. 

D.  O.  Classon^  for  the  respondent,  contended,  inter  alia^ 
that  since  the  railroad  company  is  attempting  to  limit  its  com- 
mon-law liability  by  a  contract,  the  court  will  not  extend  by 
implication  any  of  the  words  used.  If  the  word  "  accident " 
has  a  legitimate  meaning  which  will  avoid  such  limitation^ 
it  is  the  duty  of  the  court  to  give  it  such  meaning.  If.  K. 
Fairhank  cfe  Co.  v.  (7.,  N.  O.  cfe  F.  P.  R.  Co.  38  L.  E.  A.  271; 
Black  V.  Goodrich  Transp.  Co.  55  Wis.  319;  Cream  City  R. 
Co.  V.  (7.,  M.  (&  St.  P.  R.  Co.  63  Wis.  93.  It  seems  very 
plain  that  the  word  "  accident "  and  the  expression  "  not 
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caused  by  negligence  "  are  intended  to  be  used  in  the  con- 
tract as  equiyalents  of  each  other.  There  is  nothing  in  the* 
contract  to  which  the  words  *'  not  caused  by  negligence  as 
aforesaid  "  can  refer  except  to  the  word  "  accident "  which 
precedes  it.  Conceding,  for  the  sake  of  argument,  that  an  ac- 
cident may  sometimes  be  the  result  of  negligence,  yet  in  this 
case  the  word  is  not  used  as  a  reaulty  but  as  one  of  the  caicses 
which  result  in  injury.  Accident  resulting  in  injury  is  dis- 
tinguished from  other  causes,  as  negligence,  resulting  in  in- 
jury. Ray,  Negligence  (Pass.  Carriers),  §  22;  Carroll  v,  S, 
I  R.  Co.  58  K  Y.  126;  GauU  v.  Humes,  20  Md.  299;  Hodg- 
son  V,  Dexter,  1  Cranch,  C.  C.  109;  1  Story,  Eq.  Jur.  §  78; 
Bli/the  V.  D.  <&  li.  G.  R.  Co.  11 L.  R.  A.  615;  Morris  v.  Piatt, 
32  Conn.  85;  Kopper  v.  Dyer^  69  Vt.  477. 

ItfAESHALL,  J.  The  learned  trial  court  correctly  decided 
that  if  appellant  and  respondent,  when  their  contract  was 
made,  as  a  part  thereof  fairly  agreed  upon  the  value  of  the 
horse  as  a  basis  for  the  charges  for  transporting  it  and  re- 
sponsibility far  its  safety  in  respect  to  dangers  from  negli- 
gence on  the  part  of  the  carrier,  such  agreement  was  valid 
and  limited  the  right  of  respondent  to  the  recovery  of  |100 
and  interest.  That  is  the  settled  law,  notwithstanding  in  a 
few  jurisdictions  such  doctrine  is  not  recognized ;  and  it  ap- 
plies where  the  maximum,  as  well  as  where  the  actual,  value 
is  agreed  upon.  The  leading  case  on  the  subject  is  Hart  v. 
Pa.  R.  Co.  112  U.  S.  331.  The  principles  there  declared  have 
been  adopted  in  most  of  the  states  of  the  Union,  including 
this  state  {Loeser  v.  C,  M.  dk  St.  P.  R.  Co.  94  Wis.  571 ; 
SchaUer  v.  C.  (&  N.  W.  R.  Co.  97  Wis.  31),  and  are  not  in  con- 
flict with  anything  said  or  decided  in  Ahrams  v.  M.,  L.  S.  dh 
v.  R.  Co.  87  Wis.  485.  There  is  a  wide  difference  between 
an  agreement  exempting  a  carrier  from  the  liability  which 
the  common  law  imposes,  and  one  fixing  a  value  basis  for 
charges  for  transportation  of  and  responsibility  for  property 
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intrusted  to  its  care.  The  former  is  universally  condemned ; 
*the  latter,  when  fairly  made,  is,  as  a  general  rule,  upheld. 
The  limitation  indicated,  upon  the  power  of  parties  to  con- 
tract, rests  on  grounds  of  public  policy  which  cannot  reason- 
ably be  said  to  require  any  restraint  upon  the  right  to  fairly 
gauge  charges  for  services  and  risk  by  a  property  value  basis. 
But  it  is  said  there  was  no  agreement  between  the  parties 
to  the  transaction  in  this  case  as  to  the  value  of  the  horse  as 
a  basis  for  the  contract  of  carriage.    The  trial  court  so  de- 
cided, holding  the  contract  in  question  to  be  the  same,  in 
all  essential  particulars,  as  a  stipulation  against  any  liability 
for  loss  of  the  subject  of  carriage  or  damage  thereto  through 
negligence  of  the  carrier,  or  liability  for  any  such  loss  in 
excess  of  a  stipulated  amount  having  no  regard  to  the  value 
of  the  property;  and  further,  as  we  understand  it,  that  an 
agreement  upon  the  maximum  value  is  not  a  compliance 
with  the  condition  of  the  right  to  vary  common-law  re- 
sponsibility.   A  careful  reading  of  the  opinion  in  Abrams 
V,  Jf.,  L.  S.  (&  W,  B.  Co.  will  show  that  the  decision  turned 
on  the  general  doctrine  that  a  common  carrier  cannot  make 
a  valid  contract  avoiding  altogether  the  common-law  lia- 
bility for  the  result  of  his  negligence,  or  arbitrarily  limiting 
his  liability  in  case  of  loss  by  negligence.     There  was  noth- 
ing in  the  contract  there  considered  indicating  that  the  lim- 
itation of  liability  agreed  upon  was  made  with  reference 
to  the  value  of  the  property.    There  was  simply  an  arbi- 
trary stipulation  against  liability  in  excess  of  a  certain 
sum  named.    We  are  miable  to  agree  with  the  trial  court 
that  the  stipulation  in  the  contract  before  us  was  of  that 
character,  or  that  it  does  not  contain  an  agreement  as  to 
the  value  of  the  horse  for  the  purposes  of  its  transportation. 
The  statement  therein  of  the  declared  value  of  the  horse,  by 
the  shipper,  being  $100,  the  delivery  and  acceptance  of  the 
property  for  shipment  pursuant  thereto,  and  the  acceptance 
by  the  shipper  of  the  bill  of  lading,  clearly  amounted  to  an 
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agreement  between  the  parties  that  the  value  of  the  prop- 
erty was  as  indicated.    Ha/rt  v.  Pa,  B.  Co.  112  U.  S.  331. 

The  Jearned  trial  court  said,  in  his  opinion,  that  the  con- 
tract did  not  name  the  value  of  the  property  or  contaip  any 
agreement  on  that  subject,  but  was  a  simple  declaration 
limiting  liability.  Since  the  contract  named  $100  as  the 
value  of  the  horse,  and  so  referred  thereto  as  to  clearly  in- 
dicate an  intention  to  thus  place  a  maximum  value  upon  the 
property,  we  are  led  to  believe,  as  before  indicated,  that  it 
was  supposed  by  the  court  that,  owing  to  the  failure  to- 
specify  a  certain  instead  of  a  maximum  value,  there  was  no 
agreement  as  to  value  within  the  doctrine  permitting  com- 
mon carriers  to  limit  their  liability  by  charging  for  their 
service  on  the  basis  of  an  agreed  value  of  the  subject  of 
carriage,  and  that  in  the  Abrams  Case  it  was  so  decided. 
We  do  not  so  understand  that  case. 

There  are  three  well-recognized  classes  of  cases  in  the 
books  on  the  subject  under  consideration:  First,  those  where 
the  parties  agreed  upon  the  value  and  limited  the  liability 
of  the  carrier  accordingly.  Cov/pUmd  v.  Hbuaatonio  R.  Co, 
61  Conn.  531;  Brehme  v.  Dinsmore,  25  Md.  328;  Graces  v. 
L  S.  cfe  Jit.  S.  R.  Co.  137  Mass.  33;  HiU  v.  B.,  E.  T.  db  W. 
R.  Co.  144  Mass.  284;  Zimmer  v.  N.  T.  C.  db  H.  R.  R.  Co. 
137  N.  T.  460.  Second,  those  where  the  stipulation  fixed  a 
maximum  value  of  the  property  and  it  was  agreed  that  in 
case  of  loss  the  recovery  should  not  exceed  such  value.  The 
great  majority  of  cases  belong  to  this  class  and  in  the  main 
refer  to  Hart  v.  Pa.  R.  Co.j  mpra^  which  was  such  a  case. 
The  following  are  of  the  same  character:  Alair  v.  N.  P.  R. 
Co.  53  Minn.  160;  J.  J.  Douglas  Co.  v.  Minn.  T.  R.  Co.  62 
Minn.  288;  Belger  v.  Binsmorey  51  N.  Y.  166;  Muser  v.  Hol- 
land, 17  Blatchf.  412;  Railway  Co.  v.  Sowell,  90  Tenn.  17; 
Stames  v.  Railroad  Co.  91  Tenn.  516;  South  &  N.  A.  R.  Co. 
t.  Renlein,  52  Ala.  606;  Durgin  v.  Am.  Exp.  Go.  %^  X.  H. 
277;  Bichmond'  <&  B.  B.  Co.  v.  Payne^  86  Va.  481;  Ballov. 
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V.  EarU^  17  R.  L  441.  Third,  cases  where  the  contract 
either  exempted  the  carrier  altogether  from  liability  for  the 
result  of  negligence,  or  such  liability  was  limited  to  a  cer- 
tain sura  arbitrarily  fixed,  that  is,  having  no  reference  to 
the  actual  value  of  the  property.  Abrams  v,  -3/.,  L,  S.  <& 
W.  R.  Co.  87  Wis.  485,  belongs  to  this  class,  and  it  is  so 
placed  in  the  note  to  the  text  on  the  subject  in  4  Elliott, 
R.  R.  §  1510. 

Most  of  the  conflicts  that  are  supposed  to  exist  in  the  de- 
cisions are  confined  to  this  third  class  of  cases.  It  has  often 
been  a  question  whether  an  amount  stated  as  the  limit  of 
the  carrier's  liability  was  inserted  in  the  contract  merely 
for  the  purpose  of  such  limitation,  or  for  the  purpose  of 
measuring  the  responsibility  by  the  actual  value  of  the  prop- 
erty. That  question  has  been  a  subject  for  consideration 
where  the  word  *'  value  "  was  used  in  connection  with  the 
limit  placed  upon  recoverable  loss,  as  well  as  where  neither 
that  word  nor  anything  equivalent  thereto  was  used,  as  in 
the  Ahrams  Case,  For  examples  we  cite  the  following:  In 
Harvey  v.  T.  H.  <b  L  R.  Go.  74  Mo.  538,  the  property  car- 
ried was  a  horse.  This  language  was  used  in  the  bill  of 
lading:  "Value  if  injured  or  killed,  $100."  The  contract 
was  sustained  because  the  court,  viewing  it  from  the  stand- 
point of  the  parties  at  the  time  it  was  made,  held  that  it 
contained  an  agreement  that  the  value  of  the  horse  was  the 
sum  named,  and  indicated  that  the  contract  of  carriage  was 
made  fairly  upon  that  basis.  In  LouisviUe  dk  N.  R^  Co.  v, 
Owen^  93  Ky.  201,  the  stipulation  in  the  bill  of  lading  issued 
to  the  shipper  of  a  horse  was  to  the  effect  that  the  liability  of 
the  carrier,  in  case  of  any  injury  to  the  horse,  should  not 
exceed  $100,  nothing  being  expressly  said  about  its  value. 
The  court  held  that  the  limitation  was  a  mere  stipulation 
against  liability  for  negligence  and  was  void.  Similar  stip- 
ulations were  upheld  upon  the  ground  that  they  were  named 
with  reference  to  the  value  of  the  property  at  the  time  and 
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place  of  shipment  in  the  following,  among  a  large  number 
of  cases  that  might  be  cited :  Zouch  v,  C.  <Sk  0.  B,  Co.  26 
W.  Va.  524;  Western  R.  Co.  v.  Harwell,  91  Ala.  340;  Squire 
V.  N.  T.  C.  R.  Go.  98  Mass.  239. 

It  will  be  noted  that^  all  the  cases  cited  are  in  perfect  har- 
mony with  Ahrams  v.  M.,  L.  S.  cfe  W.  R.  Co.  87  Wis.  486, 
since  the  court  there  determined  that  the  limitation  of  lia- 
bility was  fixed  arbitrarily.  In  MouLton  v.  St.  P.,  M.  <&  M. 
R.  Co.  31  Minn.  85,  the  contract  was  in  all  essential  partic- 
ulars the  same  as  the  one  in  the  Ahrams  Case,  and  the  re- 
sult was  the  same.  The  key  to  the  decision  in  that  and  all 
similar  cases  —  except  those  in  a  few  states  which  do  not 
permit  contracts  limiting,  directly  or  indirectly,  the  com- 
mon-law liability  of  common  carriers  for  negligence,  and 
are  out  of  harmony  with  the  decision  of  the  supreme  court 
of  the  United  States  in  Hart  v.  Pa.  R.  Co.  112  U.  S.  331,  of 
which  Chicago  cfe  If.  W.  R.  Co.  v.  Chapm^m,  133  111.  96,  where 
substantially  the  same  form  of  contract  we  have  before  us 
was  considered,  is  a  fair  example  —  is  contained  in  the  fol- 
lowing language:  "Upon  the  face  of  the  contract  under 
consideration  it  is  apparent  that  it  was  not  the  purpose  of 
the  parties  to  liquidate  the  damages  recoverable  with  refer- 
ence to  the  value  of  the  property  consigned  to  the  carrier." 
In  a  later  case  which  has  been  cited  {Alair  v.  N.  P.  R.  Co. 
53  Minn.  160)  the  form  of  contract  was  substantially  the 
same  as  the  one  before  us,-  and  it  was  said  that  the  decision 
in  Mordton  v.  St.  P.,  M.  dk  M.  R.  Co.  31  Minn.  85,  had  no 
bearing  thereon  except  as  it  recognized  the  right  of  a  com- 
mon carrier  and  shipper  to  limit  the  liability  of  the  former 
for  damages  through  its  negligence  by  a  fair  contract  upon 
the  basis  of  the  value  of  the  property ;  and  it  was  held  that, 
in  the  contract  there  under  consideration,  unlike  the  one  in 
the  MoiUton  Case,  the  damages,  in  case  of  loss  or  injury  to 
the  property,  were  liquidated  with  reference  to  the  value 
thereof  as  declared  by  the  shipper  or  assented  to  by  him,  as 
in  Hart  v.  Pa.  R.  Co.  112  U.  S.  331. 


Digitized  by  VjOOQIC 


160  SUPEEME  COURT  OF  WISCONSIN.       [Not. 

UUman  v.  a  &  N.  W.  R  CJa  113  Wia  160. 

Enough  has  been  said  to  demonstrate  that  we  would  be 
flying  in  the  face  of  the  decisions  of  this  and  most  courts 
were  we  to  hold  that  the  Contract  in  question  is  a  mere  ar- 
bitrary stipulation  against  liability  for  negligence;  and  at 
the  same  time  we  would  be  violating  the  plain  words  of  the 
contract.  The  opening  words  of  the  bill  of  lading  were,  in 
substance,  that  the  value  of  the  horse  did  not  exceed  $100. 
To  that  reference  was  thereafter  made  in  the  paper  as  a 
valuation  of  the  property,  and  in  one  instance  as  a  valua- 
tion agreed  upon  between  the  owner  and  shipper.  In  view 
of  that,  how  can  it  be  said  that  the  limit  of  liability  was 
arbitrarily  fixed,  no  reference  being  had  to  the  actual  value 
of  the  property  as  in  the  Alrrams  Case?  It  might  be  so 
said  if,  while  language  was  used  ostensibly  fixing  the  value 
of  the  property,  such  value  was  so  out  of  harmony  with  the 
ordinary  value  of  similar  property  as  to  indicate  that  value, 
in  fact,  did  not  enter  into  the  transaction.  But  that  is  not 
the  situation  here.  As  said  by  the  court  in  Alair  v.  N.  P, 
a.  Co.  53  Minn.  160,  apt  language  was  used  to  make  an 
agreement  as  to  the  value  of  the  property,  and  the  amount 
named  is  in-  harmony  with  common  knowledge  as  to  the 
value,  ordinarily,  of  horses.  So  it  would  be  doing  violence 
to  words  to  hold  that  the  parties  did  not  intend  to  do  what 
their  language  indicates  was  their  purpose.  The  contract 
seems  to  satisfy  all  the  essentials  of  a  valid  agreement  be- 
tween shipper  and  common  carrier,  liquidating  the  maxi- 
mum amount  of  damages  recoverable  by  the  former  of  the 
latter  in  case  of  loss  or  injury  to  the  subject  of  carriage. 
The  amount  was  fairly  agreed  upon,  it  was  reasonable, 
and  the  charges  for  services  and  responsibility  were  based 
thereon.  Such  a  contract  has  no  similarity  to  the  one  con- 
strued in  Abrams  v.  Jf.,  Z.  *S:  cfe.  W.  R,  Co.  87  Wis.  485; 
Moulton  V.  St.  P.,  M.  <&  M.  R.  Co.  31  Minn.  85,  and  similar 
cases. 

We  have  left  to  consider  the  question  of  whether  the  word 
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of  limitation  used  in  the  contract,  in  regard  to  the  class  of 
injuries  the  parties  had  in  mind  in  restricting  recoverable 
damages,  included  injuries  attributable  to  the  carrier's  neg- 
ligence. The  trial  court  decided  in  favor  of  respondent  on 
that  proposition.  It  will  be  noted  that,  following  the  lan- 
guage of  the  contract  containing  the  shipper's  declaration 
of  the  value  of  the  horse,  and  in  close  connection  therewith, 
are  these  words:  "And  it  is  agreed  between  the  owner  and 
shipper  of  these  animals,  and  the  said  railway  company,  thai 
in  case  of  accident  resulting  in  injury  to  said  animals,  the 
value  thereof  shall  in  no  case  exceed  the  values  named  above." 
In  no  place  before  those  words  occur  or  thereafter  is  the 
word  "negligence"  used,  or  any  word  in  itself  indicating 
the  precise  meaning  the  parties -ascribed  to  the  word  "acci- 
dent "  till  we  reach  the  conclusion  of  that  part  of  the  con- 
tract containing  the  carrier's  receipt  for  the  horse  and 
statement  of  the  rate  for  service  to  be  rendered  in  respect 
to  the  property,  when  the  following  words  occur:  "In  con- 
sideration of  which,  and  further  valuable  considerations,  it 
is  hereby  mutually  agreed  that  said  company  shall  not  be 
liable  for  loss  of  live  stock  by  jumping  from  cars,  delay  of 
trains  not  caused  by  negligence  as  aforesaid^  or  any  damage 
said  property  may  sustain  except  such  as  may  result  from  a 
collision  of  the  train  with  other  trains,  or  when  the  cars  are 
thrown  from  the  track  in  course  of  transportation,"  etc. 
Now  vre  have  nothing  to  do  with  the  last  part  of  the  lan- 
guage quoted,  so  far  as  it  purports  to  exempt  appellant  alto- 
gether from  injury  or  loss  of  the  property  while  in  its  charge, 
from  its  negligence.  We  look  in  vain  through  what  pre- 
ceded the  word  "  negligence  "  for  anything  that  can  reason- 
ably be  said  to  be  the  antecedent  thereof  other  than  the 
term  "  accident."  By  a  very  familiar  rule  for  the  construc- 
tion of  contracts,  every  word  in  the  agreement  must  be  taken 
to  have  been  used  for  a  purpose,  and  no  word  be  rejected  as 
mere  surplusage  if  we  can  discover  any  reasonable  purpose 
VOU112  — 11 
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thereof  which  can  be  gathered  from  the  whole  instrument. 
The  words  '*  negligence  aforesaid  "  are  strikingly  significant. 
They  mast  necessarily  be  taken  to  refer  to  some  word  or 
words  that  precede  them,  and  it  seems  that,  if  they  do  not 
point  to  the  word  ^'  accident "  as  their  antecedent,  they  have 
none. 

The  learned  circuit  court  reasoned  thus:  The  carrier's 
common-law  liability  cannot  be  varied  except  by  language 
unmistakably  indicating  that  such  was  the  intention  of  the 
parties;  the  contract  is  open  to  two  constructions,  hence  it 
is  the  duty  of  the  court  to  adopt  the  one  most  favorable  to 
the  shipper.  We  find  no  fault  with  those  rules  for  construc- 
tion, but  the  premises  assumed  in  applying  them  to  the  case 
seem  to  be  incorrect.  Judicial  construction  of  a  contract 
does  not  reach  a  point  where  the  meaning  of  some  signifi- 
cant Word  can  be  said  to  be  in  doubt  and  it  is  permissible  to 
assign  thereto  one  of  two  meanings,  either  of  which  is  within 
the  reasonable  scope  thereof,  upon  merely  arriving  at  a  con- 
clusion that  such  word  may,  as  an  abstract  proposition,  be 
given  either  of  two  meanings.  A  word  in  a  contract,  taken 
by  itself,  often  admits  of  two  meanings,  when,  from  the 
whole  contract  to  be  construed,  there  is  no  reasonable  doubt 
as  to  the  sense  in  which  the  parties  used  it.  In  that  situa- 
tion, the  particular  sense  they  ascribed  to  the  word  when 
the  contract  was  made  must  be  adopted  if  it  is  within  the 
reasonable  scope  thereof.  That  satisfies  the  requisites  of 
clearness  in  such  a  contract  as  the  one  before  us,  in  order  to 
vary  the  common-law  liability  of  the  carrier,  and  precludes 
the  application  of  the  rule  that  in  case  of  doubt  the  uncer- 
tainty should  be  resolved  against  the  carrier  or  the  person 
responsible  for  the  use  of  the  uncertain  term  in  the  contract 
in  respect  to  his  own  interests.  If  mere  ambiguity  of  ex- 
pression were  always  taken  as  justifying  a  court  in  choosing 
between  two  meanings  of  a  particular  word  or  collection  of 
words,  either  of  which  is  within  the  reasonable  scope  thereof, 
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the  primary  purpose  of  judicial  construction  —  that  of  de^ 
termining  the  intention  of  the  parties  in  regard  to  the  sub- 
ject for  construction,  so  far  as  the  same  can  be  located 
within  the  reasonable  meaning  of  the  language  they  chose 
to  use  —  would  often  fail  of  accomplishment.  There  is  often 
ambiguity  of  expression  in  a  written  contract  or  other,  writ- 
ing when  the  meaning  is  plain,  leaving  no  room  for  a  selec- 
tion to  be  made  between  two  meanings  for  the  purpose  of 
arriving  at  the  intention  of  the  parties  thereto.  "Words  in 
their  literal  sense,  if  so  applied,  may  lead  to  such  an  absurd 
result  as  to  obscure  the  real  meaning;  and  again,  words  in 
a  contract,  when  taken  in  their  literal  sense,  may  be  obscure 
in  meaning  and  such  obscurity  entirely  disappear  when  a 
view  is  taken  from  the  standpoint  of  the  parties  in  reducing 
their  agreement  to  writing.  As  an  abstract  proposition,  it 
may  be  admitted  that  the  meaning  of  the  word  "accident" 
is  not  always  the  same.  However,  if  the  reasonable  scope 
thereof  will  admit  of  its  standing  as  the  antecedent  of  "  neg- 
ligence "  in  the  contract  before  us,  the  meaning  the  parties 
to  the  writing  ascribed  to  it  is  too  plain  to  be  disregarded. 
The  trial  court  seems  to  have  supposed  that  the  word  "ac- 
cident "  does  not,  properly  speaking,  or  as  commonly  under- 
stood, refer  to  the  result  of  negligence.  In  that  he  was 
clearly  wrong.  True,  the  word,  in  the  narrow  sense  usually 
given  thereto  in  connection  with  some  qualifying  word,  does 
not  refer  to  the  result  of  actionable  negligence,  but  it  is 
commonly  used  without  any  qualifying  word  in  speaking 
of  such  a  result.  There  are,  in  this  and  other  courts,  many 
examples  of  such  use.  The  numerous  instances  referred  to 
by  appellant's  counsel  might  be  largely  added  to.  Oliver  v. 
La  VaUe^  36  Wis.  592;  Cummings  v.  Nat.  F.  Co.  60  Wis. 
603,  611;  Armas  v.  M.  <&  N.  R.  Co.  67  Wis.  46,  59;  Koenig 
V.  Arcadia,  75  Wis.  62;  Oroeshechv.  C,  M.  <&  St.  P.  R.  Co. 
93  Wis.  508,  509;  Hy&r  v.  JanesviUe,  101  Wis.  371;  Buck- 
master  V.  C.  dh  N.  W.  R.  Co.  108  Wis.  353.    In  the  last  case 
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cited  this  language  was  used :  "  If  the  accident  be  one  which 
could  happen  only  through  decedent's  negligence,  then,  of 
course,  the  accident  itself  establishes  such  negligence."  In 
Oroeshech  v.  (7.,  Jf.  <&  St  P.  H.  Co.  this  language  was  used, 
speaking  of  the  opinion  of  the  court  in  a  previous  case: 
"  The  accident  in  that  case  occurred  at  a  place  where  there 
was  no  restriction  on  the  speed  of  trains." 

Further  examples  to  almost  any  extent  could  be  given 
showing  that,  the  result  of  negligence  is  commonly  spoken 
of  as  an  accidental  occurrence,  the  term  "  mere  accident " 
being  commonly  used  where  it  is  desired  to  repel  the  idea 
of  negligence.  In  Savyyer  v,  H,  &  St.  J.  R.Co.  37  Mo.  240,  262, 
an  instruction  to  a  jury  was  held  strictly  accurate  where  the 
court  spoke  of  "mere  accident"  as  not  actionable,  putting 
the  decision  on  the  ground  that  the  word  "  mere  "  differen- 
tiated a  nonactionable  from  an  actionable  occurrence,  the 
former  being  referred,  for  the  proximate  cause,  to  mere 
chance,  and  the  latter  to  want  of  legal  care  on  the  part 
of  a  responsible  person.  In  Henry  v.  Grand  Ave.-  R.  Co. 
113  Mo.  525,  the  jury  wece  instructed  that  if  the  injury  to 
the  plaintiff  was  purely  accidental,  he  could  not  recover. 
It  was  contended  on  the  part  of  the  plaintiff  that  such 
language  was  misleading  because  in  the  law  of  negli- 
gence the  word  "  negligence  "  and  the  word  "  accident "  are 
used  synonymously.  The  court  coincided  with  that  view, 
yet  held  that  the  instruction  was  proper  because  of  the 
qualifying  word  "purely;"  that  without  such  qualification 
"accident,"  referring  to  an  occurrence  caused  by  human 
agency,  might  suggest  precedent  negligence;  and  that  the 
use  of  such  qualifying  word  with  the  word  "accident"  is 
well  understood  to  exclude  negligence  or  carelessness.  In 
McCarty  v.  N.  Y.  <&  E.  R.  Co.  30  Pa.  St.  247,  the  term  "ac- 
cident"  was  held  applicable  to  an  occurrence  resulting  from 
negligence,  but  that  the  use  thereof,  in  speaking  of  an  event 
causing  damage  to  a  person  for  which  no  one  was  liable, 
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was  proper  because  of  the  following  explanatory  clause, 
**  a  circumstance  over  which  they  could  have  no  control." 
Thus  it  will  be  seen  that  while  the  terra  "accident,"  when 
ascribed  to  an  injury  to  person  or  property  rights,  in  a  nar- 
row sense,  not  only  excludes  human  intention  or  expecta- 
tion, but  likewise  duty,  under  the  circumstances,  in  the  ex- 
ercise of  ordinary  care,  to  have  anticipated  the  danger  and 
guarded  against  it,  yet  it  is  treated  in  all  the  books  as  a 
proper  designation  of  occurrences  arising  from  actionable 
negligence.  So  common  has  its  use  in  that  way  become  that 
law  writers  have  felt  warranted  in  adopting,  for  a  title  to  a 
treatise  on  law  and  practice  in  cases  grounded  on  negli- 
gence, the  words,  "Law  and  Practice  in  Accident  Cases." 
See  Black's  work  on  the  subject.  In  Ncwe  v.  Flacky  90  Ind. 
2(»5,  in  discussing  this  subject,  thet^ourt  said :  "  The  poverty 
of  language  compels  the  use  of  words  in  different  meanings, 
and  this  is  notably  true  of  the  word  '  accident.'  Strictly 
speaking,  an  accident  is  an  occurrence  to  which  human  fault 
does  not  contribute;  but  this  is  a  restricted  meaning,  for 
accidents  are  recognized  as  occurrences  arising  from  the 
carelessness  of  men."  In  Browne,  Judicial  Interpretation, 
4,  5,  it  is  said  that  it  will  not  do  to  construe  the  word  "  ac- 
cident" as  necessarily  excluding  negligence,  for  otherwise 
there  could  never  be  an  accident  where  any  one  is  careless ; 
and  to  that  the  author  cites  Schneider  v.  Provident  Z.  Ins, 
Co,  24  Wis.  28,  where  this  court  held  that '  there  is  nothing 
in  the  definition  of  the  word  "  accident "  which  excludes  neg- 
ligence; that  an  accident  may  happen  from  an  pnknown 
cause,  but  it  is  not  essential  that  the  cause  should  be  un- 
known; it  may  be  an  unusual  result  of  a  known  cause  and 
therefore  unexpected  to  the  party;  that  accidents  often  hap- 
pen from  such  kinds  of  negligence.' 

It  does  not  seem  necessary  to  pursue  this  subject  further 
to  show  that  the  trial  court  most  grievously  erred  in  hold- 
ing that  the  terms  "  accident "  and  "  mere  accident "  are 
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synonymous  and  both  exclude  human  fault  called  "negli- 
gence.*' On  the  contrary  they  are  well-nigh  universally 
treated  in  legal  opinions  as  opposites,  the  former  being  refer- 
able, among  other  causes,  to  responsible  human  agency.  It 
will  not  do  to  rely  absolutely,  for  the  meaning  that  may  be 
reasonably  ascribed  to  words,  upon  definitions  thereof  found 
in  standard  dictionaries.  The  use  of  words  always  precedes 
their  recorded  signification.  When  a  particular  use  of  a 
word  becomes  common,  that  use  must  be  taken  into  consider- 
ation in  construing  a  contract  containing  such  word,  regard- 
less of  whether  the  meaning  can  be  found  in  any  lexicon  or 
not.. 

It  follows  from  what  has  been  said  that  "  accident,"  as 
used  in  thebillof  lading  under  consideration  with  reference 
to  the  occurrence  for  which  liability  of  the  carrier  was  lim- 
ited to  the  stated  value  of  the  horse,  may  be  said  to  include 
the  result  of  negligence,  and  that  the  words  "  caused  by  negli- 
gence as  aforesaid,"  in  describing  occurrences  for  which  the 
appellant  intended  to  recognize  by  express  contract  its  lia- 
bility, referred  to  the  precedent  words  *'in  case  of  accident," 
and  that  such  reference  is  so  clear  as  to  leave  no  room  for 
the  application  of  the  rule  which  guided  the  trial  court,  that 
in  case  of  doubt  between  two  meanings  of  a  word,  either  of 
which  is  within  the  reasonable  scope  thereof,  the  one  should 
be  adopted  which  sustains  rather  than  the  one  which  limits 
common-law  rights. 

There  is  another  and  perhaps  still  stronger  reason  than 
the  one  we  have  given  for  holding  that  the  parties  to  the 
contract  under  consideration  used  the  word  "  accident "  in 
its  broad  sense.  There  were  at  least  four  ways  in  which 
the  property  of  respondent  was  liable  to  be  injured  while 
in  the  possession  of  appellant,  three  of  which,  in  the  ab- 
sence of  a  special  contract,  were  included  in  the  carrier's 
ordinary  or  extraordinary  liability,  which  extended  to  the 
entire  loss  that  might  accrue  to  the  shipper:  (1)  Acts  of 
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God  or  the  public  enemies;  (2)  wilful  misconduct  of  the 
carrier;  (3)  negligence  of  the  carrier;  (4)  occurrences  not 
referable  to  either  of  the  causes  mentioned,  and  which  would 
be  damnum  absque  injuria  except  for  the  special  responsi- 
bility of  common  carriers  as  insurers.  For  injuries  caused 
in  the  way  first  mentioned  the  law  exempted  appellant  from 
all  responsibility.  For  injuries  caused  in  the  second  way, 
it  was  doubtful,  at  least,  whether  appellant  could  secure  ex- 
emption by  contract.  Chicago  dk  N.  W.R.  Co.  v.  Chapman^  IdS 
HI.  96.  Forinjuries  caused  in  the  third  way  it  was  within  the 
power  of  appellant,  by  a  fair  agreement,  to  fix  the  measure 
of  its  liability  on  a  value  basis  of  the  property.  For  injuries 
caused  in  the  fourth  way,  appellant  was  free  to  obtain  en- 
tire exemption  of  liability  by  contract,  supporting  the  release 
of  liability  merely  by  a  special  freight  rate.  SchaUer  v. 
a  cfe  ^.  *W.  R,  Co.  97  Wis.  31.  it  follows  that  if  we  were 
to  hold  that  the  word  "  accident,"  as  used  in  the  contract 
before  us,  means  "mere  accident" — occurrences  falling 
within  either  the  first  or  fourth  way  mentioned  —  we 
would  convict  the  appellant  of  doing  the  absurd  thing  of 
stipulating  for  a  limitation  of  responsibility  where  none  ex- 
isted at  all,  or  for  a  limitation  of  liability  to  $100  where 
entire  exemption  from  liability  could  be,  and  in  fact  was, 
secured  in  consideration  of  a  special  freight  rate,  as  indi- 
cated by  language  in  the  contract  exempting  appellant 
from  all  liability  in  certain  cases  in  consideration  of  the 
tariff  rate  mentioned.  The  contract  can  only  be  made  to 
appear  reasonable  and  sensible,  as  it  seems,  by  holding  that 
the  parties  intended  to  confine  the  entire  exemption  from 
liability  to  those  occurrences  that  were  proper  subjects  for 
a  contract  to  that  effect,  and  to  limit  the  liability,  in  the 
event  of  loss  or  injury  to  the  property  by  negligence,  in  the 
only  way  protection  in  that  regard  could  be  secured,  that 
is,  by  a  fair  contract  on  a  value  basis  of  the  property.  That 
the  parties  had  in  mind  the  class  of  liabilities  which  are 
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universally  guarded  against^  so  far  as  the  law  will  permit 
it,  by  such  a  contract,  seems  clear.  In  this  connection  it  is 
significant  that  in  Chicago  (&  N.  W,  R.  Co.  v.  Chapman, 
suprayihe  form  of  contract  contained  the  word  "accident" 
as  a  designation  of  the  occurrences  which  the  clause  limit- 
ing liability  referred  to,  the  same,  substantially,  as  in  this 
case;  and  It  was  treated  without  contention  as  including 
occurrences  attributable  to  the  carrier's  negligence  and  as 
binding  to  that  extent;  but  the  plaintiff  was  held  entitled 
to  recover  because  the  loss  was  caused  by  wilful  misfeasance 
of  the  carrier. 

For  the  reasons  given  the  judgment  appealed  from  must 
be  modified  by  reducing  it  to  $100,  with  legal  interest  from 
November  22,  1895,  and  costs  as  heretofore  taxed,  and  af- 
firmed as  modified,  costs  in  this  court  to  go  in  favor  of  the 
appellant. 

By  the  Caurt.^-  So  ordered. 


CTllbian,  Respondent,  vs.  Chicago  &  Northwestern  Bail- 
way  Company,  Appellant. 

October  19 — November  S9, 190 L 

UUman  v.  C,  AN,W,R  Co.,  ante,  p.  150,  followed. 

Appeal  from  a  judgment  ojf  the  circuit  court  for  Oconto 
county:  S.  D.  ELastinos,  Jr.,  Circuit  Judge.  Modified  amd 
affirmed. 

Action  to  recover,  on  the  ground  of  negligence,  for  a  horse, 
so  injured  that  he  died,  and  for  injuries  to  other  horses  owned 
by  plaintiff,  while  they  were  in  the  possession  of  defendant  as 
a  common  carrier.  The  jury  found  the  issues  of  fact  in  plaint- 
iflf's  favor,  entitling  him  to  recover,  and  assessed  the  value 
of  the  horse  that  died  at  $200  and  the  damages  to  the  other 
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horses  at  $60.  The  horses  were  shipped  over  defendant's 
railroad  under  a  contract  identical  with  the  one  considered 
in  UUman  v.  C.  <&  iT.  W.  R.  Co.,  ante,  p.  150.  The  court 
rendered  judgment  upon  the  verdict  for  $260  and  interest. 
Defendant's  counsel  excepted  to  the  ruling  of  the  court  in 
that  regard,  upon  the  ground,  among  others,  that  plaintiff's 
recovery  should  be  limited,  as  to  the  horse  that  died,  to  $100 
under  the  terms  of  the  shipping  contract. 

Edward  J/.  Hyzer,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Claasan  dk  Bror 
zeauy  and  oral  argument  by  D.  O.  Classon. 

Marshall,  J.  The  question  raised  on  this  appeal  is 
the  same  as  that  decided  in  UUman  v.  C,  cfe  N,  TT.  R, 
Co.  mentioned  in  the  statement,  that  is,  Was  plaintiflTs 
right  to  recover  damages  for  the  horse  that  died  from  his 
inJDries  limited,  by  a  valid  contract  under  which  the  horses 
were  shipped,  to  $100,  notwithstanding  the  death  of  the 
horse  was  caused  by  the  carrier's  negligence  ?  That  must 
be  answered  in  the  afSrmative  for  reasons  stated  in  the  pre- 
ceding case.  The  judgment  must  be  modified  by  reducing 
it  to  the  sura  of  $160,  with  simple  interest  thereon  from  the 
time  the  loss  occurred,  December  6,  1899,  and  costs  as  taxed, 
and  afSrmed  as  modified,  costs  in  this  court  to  go  in  favor 
of  the  appellant 

By  the  Court. —  So  ordered. 
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Thb  State  ex  bel.  Hioks,  Attorney  General,  and  others, 
Appellants,  vs.  Stevens  and  others,  Respondents. 

October  21 — November  £9, 1901. 

Constitutional  law:  Construction  of  statutes:  Creating  new  county: 
Assembly  districts:  Location  of  county  seat, 

t  If  there  is  a  reasonable  construction  of  a  statute  which  will  uphold 
it  and  at  the  same  time  preserve  the  constitution  from  infraotiout 
the  court  is  bound  to  adopt  it 

2.  Sea  4,  art  IV,  Const  (providing  that  "assembly  districts  shall  be 
bounded  by  county,  precinct,  town  or  ward  lines  "X  is  not  violated 
by  an  act  creating  a  new  county  out  of  a  portion  of  the  territory 
of  one  of  the  assembly  districts  in  an  old  county,  but  providing 
that  it  shall  form  a  part  of  the  original  district  until  otherwise 
apportioned  according  to  law.  For  the  purpose  of  electing  an 
assemblyman  the  new  county,  in  such  a  case,  may  be  treated  as 
nonexisting. 

a  In  an  act  creating  a  new  county  a  provision  locating  the  county 
seat  at  a  particular  place,  even  though  void,  does  not  affect  the 
remainder  of  the  act  but  the  authorities  of  the  county  may  locate 
the  county  seat  under  the  general  statutes. 

Appeal  from  an  order  of  the  circuit  court  for  Chippewa 
county :  A.  J.  Yinje,  Circuit  Judge.    Affirmed. 

By  ch.  469,  Laws  of  1901,  the  legislature  created  the  county 
of  Gates.  The  territory  included  in  the  new  county  consti- 
tuted the  northern  part  of  Chippewa  county.  By  the  ap- 
portionment act  (ch.  164,  Laws  of  1901),  Chippewa  county 
was  divided  into  two  assembly  districts.  The  new  county 
includes  the  north  part  of  the  Second  assembly  district. 
Sec.  11,  ch.  469,  is  as  follows: 

"  The  said  county  of  Gates  shall  be,  and  shall  constitute  a 
part  of  the  Twenty-Fourth  senatorial  district,  and  shall 
also  be  attached  to,  and  shall  form  a  part  of  the  Second  as- 
sembly district  of  Chippewa  county  and  shall  also  be  at- 
tached to,  and  form  a  part  of  the  Eleventh  congressional 
district,  until  the  same  shall  be  otherwise  apportioned  ac- 
cording to  law." 
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The  act  also  provided  that  the  county  should  consist  of 
seven  towns,  and  that  within  twenty  days  after  its  passage 
and  publication  the  board  of  supervisors  of  the  county  should 
meet  and  transact  all  business  necessary  to  perfect  and  com- 
plete the  organization  of  the  county. 

This  proceeding  is  quo  warranto  to  test  the  validity  of  the 
act  creating  said  county.  It  is  directed  against  the  defend- 
ants, who  are  alleged  to  be  chairmen  of  the  different  towns 
in  the  detached  territory,  and  who  are  attempting  to  per- 
fect and  complete  the  organizati9n  of  the  new  county  as 
directed  in  the  organic  act.  The  chief  ground  relied  on  is 
that  the  act  violates  see.  4,  art.  lY,  of  the  state  constitu- 
tion, in  that  the  Second  district  of  Chippewa  coufity  is  not 
bounded  by  county  lines.  The  relators,  by  proper  allega- 
tion, set  out  the  facts  relied  on,  and  called  upon  plaintiffs 
to  answer  by  what  warrant  they  claim  to  hold  and  exercise 
the  privileges  of  members  of  the  county  board  of  supervis- 
ors of  said  Gates  county.  The  proceeding  is  by  the  state 
on  the  relation  of  the  attorney  general,  with  whom  is  joined 
a  number  of  private  relators  who  have  property  interests 
and  are  taxpayers  in  the  new  county.  The  defendants  de- 
murred on  the  ground  of  want  of  legal  capacity  to  sue,  and 
because  sufficient  facts  were  not  stated  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained,  and  this  appeal  is 
from  the  order  so  entered. 

For  the  appellants  there  was  a  brief  by  the  Attorney  Oenr 
eral  and  Samhom^  Lose  dk  Powell  and  T.  J.  Connor^  of  coun- 
sel, and  oral  argument  by  Z.  K.  Laee  and  A,  Z.  Sanlom. 

For  the  respondents  there  was  a  brief  signed  by  JoJm 
Barnes  and  L.  E.  McOUL^  attorneys,  and  a  separate  brief  by 
WmJder^  Flcmders^  Smith,  Bottum  <&  VUaa^  of  counsel,  and 
oral  argument  by  John  Barnes  and  0.  F.  Fawsett. 

Bardeen,  J.  The  decisions  in  the  cases  of  State  ex  rd. 
AWy  Oen.  v,  Cunningham,  81  Wis.  440,  and  State  ex  rd. 
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Larnh  v,  Gunni/ngham^  83  Wis.  148,  settled  the  qnestion  that 
the  legislature  had  no  power  to  break  up  county  lines  and 
boundaries  in  apportioning  assembly  districts;  that  the  pro- 
visions of  sec.  4,  art.  IV,  of  the  constitution,  that  assembly 
districts  should  "  be  bounded  by  county,  precinct,  town  or 
ward  lines,"  was  mandatory ;  and  that  any  apportionment 
act  in  violation  thereof  was  void.  No  doubt  has  been 
thrown  upon  the  correctness  of  those  decisions.  Counsel 
for  the  defendants  have  argued  at  considerable  length  that 
under  Slaicson  v,  Racine^  13  Wis.  398,  we  should  hold  that 
the  provisions  of  the  constitution  are  only  applicable  when 
the  legislature  is  making  a  general  apportionment  act.  With- 
out attempting  to  combat  or  overrule  the  exact  point  de- 
cided in  that  case,  we  do  not  think  this  contention  can  be 
sustained,  as  applied  to  this  case.  The  cases  are  nowhere 
near  parallel  in  facts,  and  we  have  no  disposition  to  stretch 
the  rules  there  laid  down  to  weaken  the  fundamental  law. 
If  this  act  can  be  sustained,  it  must  be  npon  other  and  dif- 
ferent grounds. 

Although  no  express  power  to  organize  new  counties  is 
given  by  the  constitution,  the  existence  of  that  power  can- 
not now  be  questioned.  It  was  assumed  to  exist  in  the 
Slauson  Case^  and  has  been  exercised  by  the  legislature  for 
more  than  fifty  years  as  a  part  of  its  legislative  power.  The 
discussion  in  State  ex  rel.  Graefv.  Forest  Go.  74  Wis.  610,  sets 
at  rest  any  possible  question  that  can  be  raised  as  to  its  ex- 
istence. Of  course,  the  exercise  of  that  power  must  be  under 
the  restrictions  and  limitations  otherwise  contained  in  the 
constitution.  Its  importance  to  the  state  renders  it  neces- 
sary to  go  as  far  as  can  be  gone,  within  reason,  to  harmonize 
legislative  action  with  constitutional  provisions.  The  rule 
of  all  courts  is  that  a  statute  will  be  declared  unconstitu- 
tional only  when  it  is  shown  beyond  reasonable  doubt  that 
it  conflicts  with  the  fundamental  law.  It  is  equally  true 
that  the  courts  will  seek  every  reasonable  mode  of  recon- 
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ciliation  of  the  statute  with  the  constitution,  and  it  is  only 
when  reconciliation  has  been  found  impossible  that  it  will 
be  declared  void.  The  exercise  of  constitutional  powers 
and  the  carrying  of  them  into  eflfect  by  legislative  enact- 
ment not  infrequently  results  in  apparent  conflict.  The 
present  case  is  a  striking  example..  On  the  one  side  is  the 
constitutional  mandate  that  members  of  assembly  shall  be 
chosen  from  districts  to  be  bounded  by  county  lines.  On 
the  other  is  the  power  and  apparent  necessity  for  the 
creation  of  a  new  county.  In  the  exercise  of  the  power  and 
in  obedience  to  that  necessity,  the  legislature  erects  a  new 
coanty  from  an  existing  assembly  district,  covering  but  a 
portion  of  its  territory.  It  says,  in  effect,  the  detached  ter- 
ritory shall  remain  a  part  of  the  old  district  for  legislative 
purposes  until  a  new  apportionment  is  made.  Leaving  out 
of  sight  for  the  moment  the  legal  effect  of  this  latter  pro- 
vision, we  then  have  an  assembly  district  that  on  its  face 
is  not  bounded  by  county  lines.  This  is  said  to  be  a  plain 
and  palpable  violation  of  sec.  4,  and  renders  the  new  county 
act  void.  The  power  of  the  legislature  to  erect  new  coun- 
ties is  said  to  have  run  counter  to  the  constitutional  declara- 
tion, and  the  former  must  yield  to  the  latter.  But  is  this 
necessarily  so?  Is  there  no  ground  upon  which  this  appar- 
ent hostility  can  be  reconciled  ?  If  there  is,  it  is  the  plain 
duty  of  the  court  to  seek  it.  If  the  act  may  exist  without 
violating  the  spirit  or  essence  of  the  constitution,  the  court 
should  not  be  eager  to  declare  it  void.  On  the  contrary,  it 
should  reconcile  the  hostility  if  it  can  be  done  in  reason, 
giving  the  law  the  benefit  of  all  reasonable  doubts.  In  seek- 
ing a  construction,  the  court  may  not  consider  or  rest  it 
upon  the  necessity  or  want  of  necessity  for  the  erection  of 
a  new  county.  The  legislature  is  the  sole  judge  of  that 
question.  The  court  is  bound  to  adopt  such  construction,  if 
possible,  as  will  uphold  the  legislative  act,  and  at  the  same 
time  preserve  the  constitution  from  infraction. 
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This  leads  us  to  a  careful  examination  and  analysis  of 
those  features  of  the  law  which  are  said  to  make  it  uncon- 
stitutional.-  No  objection  is  made  that  it  does  not  provide 
for  the  complete  institution  and  organization  of  a  county, 
and  for  the  assumption  and  full  exercise  of  duties  by  its  oflS- 
cers  as  county  oflBcers.    The  particular  feature  of  the  law 
considered  bad,  as  already  noted,  is  the  making  of  the  county 
a  part  of  the  second  district  of  Chippewa  county.    It  is  vir- 
tually conceded  that  the  legislature  had  the  power  to  make 
the  new  county,  if  in  so  doing  it  had  readjusted  districts  so 
that  they  did  not  contravene  sec.  4.    It  will  be  observed  by 
comparison  of  sec.  11  of  the  county  act  with  the  apportion- 
ment law  (ch.  164)  that  no  change  has  been  made  in  the 
assembly  district  as  originally  erected.     Such  district,  so 
far  as  the  voters  who  may  take  part  in  the  election  are  con- 
cerned, remains  precisely  as  it  was  before.     The  legal  effect 
of  sec.  11  is  to  leave 'the  apportionment  entirely  unchanged. 
The  question  then  arises  whether  it  is  competent  for  the 
legislature,  in  the  exercise  of  its  power  to  create  new  coun- 
ties, to  give  the  new  county  life  and  vigor  as  to  all  county 
functions,  and  still  permit  the  territory  of  the  new  county 
to  remain,  for  legislative  purposes,  a  part  of  the  original 
district.     That  this  is  the  legal  effect  of  sec.  11  is  very  clear. 
If  it  had  said  in  express  language  that  for  purposes  of  elect- 
ing senator,  assemblyman,  and  congressman,  the  district 
set  off  should  remain  a  part  of  the  several  districts  to  which 
it  originally  belonged,  until  another  apportionment  was 
made,  the  legislative  intent  would  not  have  been  clearer. 
The  language  used  being  capable  of  that  construction,  and 
such  being  the  obvious  purpose  of  the  legislature,  it  should 
be  adopted,  and  the  act  upheld,  unless  there  is  some  grave 
objection  against  it. 

We  are  not  without  precedents  of  helpful  value  in  solving 
this  question.  In  times  past,  quite  a  number  of  the  coun- 
ties of  this  state  were  created  and  attached  to  some  adjoin- 
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ing  county  for  judicial  purposes.  Lincoln  county  was  made 
from  a  part  of  Marathon  county,  and  the  act  provided  that 
when  organized  it  should  "  constitute  a  separate  county,  ex- 
cept that  the  same  shall  be  and  rem'ain  attached  to  the 
county  of  Marathon  for  all  judicial  purposes  under  the  law 
of  this  state."  It  did  not  provide  for  the  election  of  a  dis- 
trict attorney,  sheriflf,  or  clerk  of  the  court.  The  validity 
of  this  legislation  was  most  vigorously  assailed  in  Cathcart 
V.  Cormtocky  56  Wis.  590,  and  the  court  said : 

"We  apprehend  there  is  no  constitutional  objection  to 
the  two  counties  remaining  united  for  judicial  purposes,  . 
notwithstanding  the  organization  of  the  new  county  for 
other  purposes.     Such  acts  have  often  been  passed,  and  we 
are  not  aware  that  they  have  ever  been  questioned." 

While  not  directly  in  point  on  the  question  involved,  it 
establishes  the  proposition  that  a  county  may  be  lawfully 
created  with  some  of  its  attributes  yet  to  be  given  it. 

In  Michigan  an  apportionment  having  been  duly  made, 
the  division  into  representative  districts  must  remain  un- 
altered until  the  return  of  another  enumeration.  By  an  act 
of  the  legislature  the  cities  of  Saginaw  and  East  Saginaw 
were  consolidated.  Saginaw  city  and  two  townships  com- 
prised one  district,  and  the  city  of  East  Saginaw  the  other. 
The  act  of  consolidation  provided  that  the  two  representa- 
tive districts  should  remain  the  same.  This  legislation  was 
attacked  as  being  contrary  to  the  constitution,  but  the  court 
held  that,  when  the  act  of  consolidation  brought  the  two 
cities  into  one  municipality,  the  express  provision  that  it  did 
not  change  the  districts  8aved  it  from  the  taint  of  unconsti- 
tutionality. Smith  V.  SaginmOj  81  Mich.  123,  following  Bay 
Co.  V.  Btdlocky  61  Mich.  644.  See  Piatorius  v.  Stempd^  81 
Mich.  133.  The  court  distinguished  the  situation  from  an 
earlier  case  {People  ex  rd.  AtPy  Oen,  v,  Holihcm^  29  Mich.  116) 
on  the  ground  that  no  provision  was  made  in  the  legislation 
under  consideration  therein  preserving  the  integrity  of  the 


Digitized  by  VjOOQIC 


176  SUPREME  COURT  OF  WISCONSIN.       [Nov. 

State  ex  reL  Hicks  v.  Stevens,  113  Wis.  170. 

representative  districts  as  they  stood.  The  discussion  bears 
with  some  directness  here,  and  we  quote  the  following  from 
the  opinion: 

"  Nothing  in  the  act  is  contrary  to  public  policy,  or  oper- 
ates as  a  denial  or  abridgment  of  any  right  guaranteea  to 
the  citizen.  On  the  contrary,  it  appears  from  the  answer, 
which  must  be  taken  as  true,  that  it  was  for  the  interest  of 
the  inhabitants  of  the  two  cities  that  thev  be  united  under 
one  municipal  government.  The  power  of  the  legislature  to 
consolidate  two  municipal  corporations  is  not  questioned.  In. 
a  new  and  growing  state,  cases  must  often  arise  where  it  is 
for  the  interest  of  the  people  that  territory  lying  in  diflferent 
representative  districts  should,  for  the  purpose  of  local  self- 
government,  be  comprised  in  one  municipality.  Yet,  upon 
the  relator's  interpretation  of  the  constitution,  this  can  only 
be  accomplished,  if  at  all,  as  often  as  an  enumeration  is 
made,  and  then  only  by  the  legislature,  which  provides  for  re- 
districting.  That  the  framers  of  the  fundamental  law  of  the 
state  intended  such  a  result  is  whollv  improvable.  The  con- 
stitutional provisions  are  fully  satisfied  when  the  legislative 
districts  are  preserved  intact,  and  the  territories  united  for 
municipal  purposes  only,  preserving  to  the  electors  the  neces- 
sary provisions  for  electing  their  representatives." 

Massachusetts  has  a  somewhat  similar  constitutional  pro- 
vision. As  early  as  1833  the  supreme  court  of  that  state,  in 
answer  to  a  question  propounded  by  the  legislature,  said: 

^'  In  answer  to  the  second  question,  we  are  of  opinion  that 
it  is  within  the  constitutional  power  of  the  legislature,  when 
incorporating  a  new  town,  consisting  of  territory  set  off  from 
another  town,  or  from  two  or  more  towns,  to  provide  by  law 
that  the  new  town,  or  the  inhabitants  of  that  part  of  the 
new  town  which  was  taken  from  the  old  town,  shall  be  and 
remain  a  component  part  of  the  town  or  towns  to  which 
such  territory  originally  belonged,  for  the  purpose  of  elect- 
ing the  representatives  to  which  said  original  towns  were 
entitled  by  the  preceding  census  of  polls,  until  a  new  decen- 
nial census  of  polls  shall  be  taken."  Opinion  of  Jvsticea.  6 
Cush.  575. 

In  1873  the  legislature  sought  to  unite  the  cities  of  Bos- 
ton and  Charlestown.  The  act  provided  that,  until  legally 
changed,  the  territory  comprised  within  the  limits  of  the 
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latter  city,  for  the  purpose  of  electing  members  of  the  legis- 
Iatm*e  and  Congress,  should  remain  and  be  the  same  as  then 
constituted.  An  effort  to  overturn  it  was  met  by  the  asser- 
tion that  it  was  within  the  power  of  the  legislature  to 
change  the  boundary  line  of  towns  and  counties,  provided 
they  did  not  aflfect  the  representative  or  senatorial  districts 
as  established,  and  that  the  act  in  question,  having  pre- 
.served  the  existing  districts,  was  not  unconstitutional,  even 
though  the  election  machinery  was  placed  in  the  hands  of 
the  oflScers  of  the  city  of  which  the  territory  in  question 
was  made  a  part.  Stone  v.  Charlestown^  114  Mass.  214.  In 
other  words,  notwithstanding  the  constitution  provided 
that  no  changes  should  be  made  in  representative  districts, 
after  an  apportionment  had  been  made,  until  a  new  enu- 
meration of  inhabitants,  yet  the  legislature  might  change 
the  boundaries  of  towns  and  counties  at  will,  provided  the 
original  election  districts  were  preserved  in  their  former 
integrity  until  a  new  enumeration. 

In  Kinne  v.  Syracuse^  3  Keyes,  110,  the  court  of  appeals 
of  New  York  held  that  the  general  power  of  the  legislature 
to  change  the  boundaries  of  municipalities  was  subject  to 
the  injunction  of  the  constitution  that  assembly  districts 
shall  not  be  altered,  and  that,  if  it  become  desirable  to  make 
such  changes,  the  act  adopted  for  that  purpose  should  be  so 
framed  as  to  take  effect  at  the  next  reorganization  of  assem- 
bly districts,  or  in  some  other  mode  consistent  with  the 
constitution.  Later,  when  a  new  constitution  was  adopted, 
a  provision  was  inserted  in  the  apportionment  section  that 
nothing  therein  should  prevent  at  any  time  a  division  of 
counties  or  towns,  or  the  erection  of  new  ones.  The  pro- 
vision that  districts  should  remain  unaltered  was  also  in- 
cluded, and  also  one  that  no  town  should  be  divided  in  the 
formation  of  assembly  districts.  These  apparently  hostile 
provisions  came  up  for  consideration  in  People  ex  reL  Hen- 
der8on  v.  Westchester  Co.  147  N.  Y.  1, —  a  proceeding  to  test 
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the  validity  of  an  act  of  the  legislature  annexing  a  portioa 
of  the  county  of  Westchester  to  the  county  of  New  York. 
The  act  of  annexation  provided  that  the  detached  territory 
should  constitute  a  part  of  the  city  and  county  of  New  York 
"in  every  respect  and  to  the  same  extent  as  if  it  had  orig- 
inally been  included  therein."  The  difficultiesof  the  situ- 
ation are  apparent.  County,  judicial,  assembly  district,  and 
senate  district  lines  were  changed.  Harmony  was  wrought 
out  of  the  confusion  by  holding  that  for  all  purposes  of  elec- 
tion of  senator,  member  of  assembly,  and  of  the  state  judi- 
ciary, the  annexed  territory  should  be  considered  as  remain- 
ing a  part  of  the  original  districts,  the  same  as  if  the  act  of 
annexation  had  not  been  passed,  and  that  the  words  above 
quoted  were  satisfied  by  construing  them  as  referring  to 
municipal  burdens  and  municipal  rights  in  which  the  an- 
nexed territory  and  its  inhabitants  were  to  share;  the  up- 
shot of  it  all  being  that  for  municipal  purposes  the  act  of 
annexation  was  complete,  while  for  purposes  of  election  of 
state  ofScers  mentioned  the  original  districts  were  to  be 
considered  unchanged. 

Another  case  sustaining  the  principle  that  for  municipal 
purposes  territory  may  be  considered  part  of  one  municipal- 
ity, and  for  political  elections  a  part  of  another,  is  Wade  v. 
Richmond^  18  Grat.  583.  In  Ho'wa/rd  v.  McDiarmid^  26  Ark. 
100,  the  constitution  divided  the  state  into  senate  and  rep- 
resentative districts,  and  provided  that  no  other  apportion- 
ment should  be  made  until  after  a  later  enumeration.  The 
court  held  that  this  did  not  prevent  the  legislature  from  de- 
taching territory  from  a  county  in  one  district  and  attach- 
ing it  to  a  county  in  another. 

Comrr^TB  of  GranviUe  v.  BaUard,  69  N.  0.  18,  is  meagerly 
reported,  and  the  opinion  is  so  scanty  in  discussion  as  not 
to  be  very  convincing.  Under  their  constitution,  legislative 
districts  must  remain  unaltered  until  after  another  census. 
Territory  in  one  senatorial  district  was  set  oflf  and  attached 
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to  a  connty  in  another,  the  act  being  silent  as  to  a  change 
in  the  districts.  The  act  was  sustained  on  the  ground  that 
the  voters  of  the  detached  territory  might  still  vote  in  the 
original  district,  although  for  all  other  purposes  but  voting 
they  were  inhabitants  of  the  new  one. 

Lanning  v.  Carpenter^  20  N.  T.  447,  is  a  seeming  author- 
ity the  other  way;  but  a  careful  reading  of  the  opinion  will 
disclose  the  fact  that  it  rests  largely  upon  the  peculiar  pro- 
visions of  the  state  constitution  then  in  force,  preventing 
changes  in  judicial  districts.  The  act  creating  Schuyler 
county  provided  that  the  elections  for  choice  of  members  of 
the  legislature  and  justices  of  the  supreme  court  should  be 
conducted  according  to  the  existing  arrangement  of  districts 
until  after  the  next  state  census.  It  was  immediately  to  be 
a  separate  county  for  all  other  purposes,  and  after  the  state 
census  for  all  purposes  whatever.  But  by  a  direct  constitu- 
tional provision  the  former  allotment  of  judicial  districts 
was  to  remain  in  force  and  could  not  be  changed.  As  we 
understand  it,  it  was  for  this  reason  the  act  creating  the 
new  county  was  held  void. 

The  cases  cited  sustain  the  proposition  that,  although  the 
constitution  provides  that  election  districts  shall  remain  un- 
altered, still  territory  may  be  lawfully  taken  from  one  dis- 
trict and  attached  to  another,  or  new  municipalities  may  be 
formed,  provided  that  for  political  purposes  the  original  dis- 
trict shall  remain  intact.  In  the  Caihcart  Ca%e^  66  Wis.  590, 
Lincoln  county  had  all  the  attributes  of  a  fully  organized 
county,  except  for  judicial  purposes.  In  this  case  Gates  county 
is  a  fully  organized  county,  except  in  the  matter  of  the  elec- 
tion of  assemblyman.  In  that  regard,  conventions  must  be 
held,  nominations  made,  votes  cast,  and  returns  sent  in,  the 
same  as  though  it  had  no  existence.  There  is  nothing  in  the 
act  of  creation  that  contravenes  public  policy.  No  right 
guaranteed  to  any  citizen  is  denied  or  abridged.  If  the  po- 
sition assumed  by  the  relators  is  correct,  then  either  the 
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legislature  has  no  power  to  create  a  new  county  intermedi- 
ate the  apportionment  years,  or,  if  it  creates  one,  it  must  re- 
arrange the  apportionment  so  as  not  to  infract  the  constitu- 
tion. No  doubt,  one  of  the  objects  of  the  constitutional 
provision  was  to  prevent  juggling  with  apportionments.  It 
new  counties  may  be  created  and  the  apportionment  rear- 
ranged and  readjusted  to  suit  legislative  whims,  the  power 
might  be  subject  to  abuse,  and  the  real  purpose  of  the  re- 
strictions defeated.  Under  the  construction  we  feel  com- 
pelled to  adopt,  the  legislature  may  meet  the  growings 
demands  of  the  increase  of  population, —  may  create  new 
counties  and  endow  them  with  life  and  vitality  as  to  matters 
of  local  administration, —  provided  the  original  legislative 
districts  are  not  disturbed.  In  other  words,  it  is  no  evasion, 
of  the  real  spirit  and  purpose  of  the  constitution  to  permit 
new  counties  to  be  created,  even  though  the  designated 
boundaries  may  cross  the  lines  of  an  assembly  district,  pro- 
vided that  for  the  purpose  of  electing  the  assemblyman  the 
original  district  is  preserved.  For  those  purposes  the  new 
county  may  be  treated  as  nonexisting.  The  argument  as  to- 
destroying  county  representation  would  be  of  greater  weight 
if  the  unit  of  representation  was  limited  to  counties,  but  it 
is  not.  Two  or  more  counties  may  be  joined  in  one  assembly 
district,  so  that  no  right  of  the  people  as  a  county  is  in- 
fringed because  a  new  county  line  is  drawn  through  an 
assembly  district  between  apportionment  acts.  A  county, 
as  such,  has  no  representation  in  the  assembly.  Its  .chief 
value  to  its  people  is  the  right  to  arrange  and  handle  local 
afifairs,  largely  independent  of  the  rest  of  the  state.  The 
right  to  representation  in  the  assembly  rests  rather  upon 
residence  in  an  assembly  district  than  in  any  given  county, 
so  that  no  right  of  the  individual  as  a  resident  of  a  particu- 
lar locality  is  in  the  least  affected  by  the  circumstance  that 
the  south  boundary  line  of  Gates  county  divides  the  Second 
district  of  Chippewa  county. 
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A  suggestion  is  thrown  out  at  the  close  of  appellant's  brief 
that  the  act  is  void  because  it  locates  the  county  seat  at  a 
particular  place.  It  was  not  pressed  on  the  oral  argument, 
and  is  only  barely  referred  to  in  the  brief.  It  is  enough  to 
say  that,  even  if  it  be  considered  that  that  portion  of  the 
act  was  void,  it  would  not  aflfect  the  result  of  the  case.  The 
authorities  of  the  county  might  still  locate  the  county  seat 
under  the  general  statutes.  We  therefore  pass  the  point 
without  decision. 

By  ths  Court. —  The  order  is  affirmed. 

MabshalL)  J.,  took  no  part 


RoxrNDT  and  others,  Bespondents,  vs.  Ebspameb,  Appellant. 

Ncvetnlber  6 — November  £9, 190  L 

Sales:  Agency:  Violaiion^of  instructions:  Ratification, 

Defendant,  the  proprietor  of  a  candy  store,  left  the  management  of  it 
to  his  eighteen-year-old  son,  but  instructed  him  not  to  purchase  ■ 
goods  of  plaintiffs.  Plaintiffs'  agent,  knowing  of  such  instruc- 
tions, secretly  persuaded  the  son  to  purchase  goods  of  them,  and 
defendant  from  time  to  time  saw  that  plaintiffs  were  shipping 
goods  to  him,  but  made  no  objection.  Held,  that  he  thereby  rati- 
fied his  son's  acts. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iron 
county:  John  K.  Paeish,  Circuit  Judge.     Affirmed, 

This  is  an  action  to  recover  $147.15  upon  an  account  for 
goods  alleged  to  have  been  sold  by  the  plaintiflFs'  firm  to 
the  defendant  between  May  15  and  December  27,  1899. 
The  answer  attempts  to  deny  the  sale  of  the  goods  alleged, 
and  it  was  claimed  upon  the  trial  by  the  plaintiffs  that  the 
answer  is  insufficient  to  raise  any  issue,  but,  in  the  view 
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taken  of  the  case  by  this  court,  it  may  be  assumed  that  the 
denials  were  sufficient  to  put  the  plaintiffs  to  the  proofs  as 
to  the  sale  and  delivery  of  the  goods.  The  answer  ajso  al- 
leged, in  substance,  that  in  August,  1899,  the  defendant  and 
the  plaintiffs'  agent,  one  O'Brien,  adjusted  all  accounts  be- 
tween the  parties,  and  that  the  defendant  then  paid  the 
balance  due  from  him  to  the  plaintiffs,  amounting  to  $75.27, 
and  then  closed  all  relations  between  himself  and  the  plaint- 
iffs, and  has  purchased  no  goods  of  the  plaintiffs  since  that 
time;  that,  if  the  plaintiffs  have  delivered  any  goods  at  the 
defendant's  place  of  business  since  that  time,  such  delivery 
was  without  the  defendant's  knowledge  and  contrary  to  his 
direction;  and  that  the  defendant  did  not  receive  such 
goods,  nor  any  benefit  therefrom. 

On  the  trial  it  appeared  from  the  evidence  that  the  de- 
fendant owned  and  operated  a  saloon  in  Hurley,  Wisconsin, 
and  a  candy  store  in  a  separate  building;  that  he  person- 
ally conducted  the  business  in  the  saloon;  and  that  his  son, 
Florian,  eighteen  years  of  age,  managed  the  candy  store 
under  the  defendant's  direction.  The  defendant's  testimony 
tended  to  show  that  he  commenced  to  buy  candy  and  chew- 
ing tobacco  of  the  plaintiffs  in  May,  1899,  and  that  he  made 
purchases  from  time  to  time  until  August  17, 1S99,  when 
he  paid  the  balance  due,  and  told  Mr.  O'Brien,  the  plaint- 
iffs' agent,  that  he  would  buy  no  more  stuff  of  him;  that  he 
also  told  his  son  Florian,  who  was  managing  the  candy 
store,  to  buy  no  more  goods  of  O'Brien.  The  boy  Florian 
testified  that,  after  he  was  told  by  his  father  to  buy  no  more 
goods  of  O'Brien,  O'Brien  came  to  the  candy  store  fre- 
quently, and  persuaded  him  to  buy  goods,  telling  him  that 
he  could  keep  the  money  separate  and  his  father  would 
know  nothing  about  it,  and  that  he  did  make  such  purchases, 
and  kept  the  money  separate  from  the  other  funds,  and  did 
not  let  his  father  know  of  the  fact.  It  appears  that  in  Jan- 
uary, 1900,  the  boy  ran  away,  and  the  candy  business  ceased. 
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All  goods,  whether  for  the  saloon  or  the  candy  store,  were 
shipped  in  the  name  of  the  defendant;  the  freight  bills  for 
the  saloon  goods  being  collected  of  the  defendant  at  the 
saloon,  and  the  freight  bills  for  the  candy  store  goods  being 
collected  at  the  candy  store  of  the  boy.  There  was  really 
no  dispute  but  that  the  goods  claimed  by  the  plaintiffs  to 
have  been  delivered  were  in  fact  delivered  at  the  candy 
store  and  used  in  the  business. 

At  the  opening  of  the  defense,  a  motion  was  made  by  the 
plaintiffs  to  exclude  all  testimony  under  the  answer  on  the 
ground  that  it  did  not  state  a  defense.  Upon  this  motion 
ruling  was  suspended,  and  evidence  was  taken  subject  to 
the  objection.  At  the  close  of  the  trial  the  plaintiffs  moved 
that  the  jury  be  instructed  to  render  a  verdict  for  the  plaint- 
iffs, which  motion  was  granted  by  the  court,  and  a  verdict 
rendered,  and  the  defendant  appeals  from  judgment  upon 
the  verdict. 

For  the  appellant  there  was  a  brief  by  JvUus  J.  Pateh 
and  Rufvs  B.  Smithy  and  oral  argument  by  Mr.  Smith, 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  P.  O.  Zennon  and  Geo.  0.  Poster. 

WiNSLow,  J.  We  have  found  it  unnecessary  to  consider 
the  question  whether  the  answer  states  any  defense  to  the 
action.  The  testimony  of  the  defendant  was  all  taken,  and 
is  preserved  in  the  bill  of  exceptions.  Upon  that  testimony, 
we  think  the  court  was  right  in  directing  a  verdict  for  the 
plaintiffs  upon  the  merits.  The  defendant's  testimony  shows 
that  he  practically  left  the  operation  of  the  candy  store  in 
the  hands  of  his  son.  He  says:  "  The  boy  got  all  the  bills. 
I  let  the  boy  get  the  mail.  He  read  it,  and  answered  it. 
When  freight  came  for  the  candy  store,  I  sent  small  boys 
for  it.  They  took  it  to  the  candy  store.  When  they  opened 
the  boxes,  I  went  over  and  make  a  look.  I  saw  Roundy^ 
Peckham  <&  Co.  were  shipping  goods  dU  the  time.    I  ooidd 
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s^  that  on  the  looses.  I  read  my  own  name  on  the  boxes,  but 
I  never  looked  on  the  boxes."  There  is  much  other  testi- 
mony which  shows  beyond  question  that  he  left  the  candy 
business  in  the  hands  of  his  son,  both  as  to  the  receipt  and 
answering  of  letters,  the  handling  of  the  money  received, 
the  paybent  of  freight  bills,  and  the  ordering  of  goods. 
Perhaps  the  son's  management  was  unwise  and  improvi- 
dent, but  that  is  not  the  question.  When  it  appears  that  the 
defendant  knew  that  the  plaintiffs  were  shipping  goods  to 
the  candy  store  all  of  the  time,  and  made  no  objection,  he 
certainly  must  be  held  to  have  ratified  the  acts  of  the  boy, 
even  if  the  purchases  were  originally  made  against  his  or- 
ders. It  is  true  that  the  defendant  testifies  that  he  cannot 
read  English,  but  he  admits  that  he  could  read  his  own 
name  and  the  plaintiffs'  name  on  the  boxes. 
By  the  Court —  Judgment  affirmed. 


Ybbkes,  Respondent,  vs.  Noethbrn  Pacific  Railway  Com- 
pany, Appellant. 

November  6  —  November  £9, 1901, 

Master  and  servant:  Per»onal  injury:  Defective  appliance:  Promiee  to 
repair:  Protest  against  continued  use:  Court  and  jury:  Imminent 
danger:  Contributory  negligence:  *^  Ordinary  care:^*  Instructions 
to  jury:  Evidence:  Opinion  as  to  conduct:  Damages. 

1.  In  order  that  a  servant  may,  without  assuming  the  risk  of  injury, 
temporarily  continue  to  work  with  a  defective  and  dangerous  appli- 
ance in  reliance  upon  a  promise  by  the  master  to  repair,  there  need 
not  be  a  direct  threat  on  his  part  to  quit  work  unless  the  repairs  are 
made,  but  the  master  must  be  given  to  understand  that  the  servant 
protests  and  objects  to  continued  exposure  to  the  danger. 
3.  Plaintiff,  an  experienced  railroad  yard  foreman,  entered  in  a  book 
which  was  the  ordinary  medium  of  communication  between  him- 
self and  his  immediate  superior,  the  yard  master,  a  notification  of 
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a  defect  in  the  footboard  at  the  back  end  of  the  switch  engine. 
The  same  afternoon  both  the  yard  master  and  the  plaintiff  called 
the  defect  to  the  attention  of  the  roundhouse  foreman,  an  em* 
pbjee  having  oharge  of  repairs,  over  whom  neither  had  any  con- 
trol The  roundhouse  foreman  remarked  that  the  step  was  not 
Tery  bad,  and  plaintiff  replied,  ''It  is  bad  enough,  and  I  want  it 
fixed;  I  consider  it  unsafe."  When  the  engine  was  again  brought 
out  for  use  that  eveDing  plaintiff  called  the  attention  of  the  yard 
master  to  the  failure  to  repair  the  step,  and  the  latter  replied,  **  Use 
it  to-night,  and  I  will  see'  that  it  is  fixed  to-morrow."  Hdd,  suffi- 
cient to  take  to  the  jury  the  question  whether  plaintiff  protested 
and  objects  to  further  use  of  the  engine. 

&  A  servant  is  not,  as  a  matter  of  law,  guilty  of  contributory  negligence 
in  continuing  to  work  temporarily  with  a  known  defective  appli- 
ance, after  a  promise  to  repair,  if  an  ordinarily  prudent  person, 
under  like  circumstances,  might  reasonably  believe  and  expect  that 
by  the  exercise  of  extra  care  and  caution  he  could  avoid  and  avert 
the  threatened  peril 

4  An  erroneous  instruction  on  a  given  subject  is  not  cured  by  a  correct 
statement  of  the  law  elsewhere  in  the  charge. 

4  The  footboard,  ten  inches  wide,  at  the  back  of  a  switch  engine,  had 
become  bent  at  one  comer  so  that  the  outer  edge  was  from  two  to 
three  inches  lower  than  the  inner  edge,  but  the  engine  was  provided 
with  a  hand  hold  by  means  of  which  one  could  protect  himself 
from  falling,  *and  it  had  been  used  in  that  condition  by  the  switch- 
ing crew  at  least  two  nights  before  the  accident  Held,  that  the 
])eril  therefrom  to  the  yard  foreman  was  not  so  imminent,  so  con- 
stant, and  so  unavoidable  but  that  a  reasonably  prudent  man  might, 
without  being  guilty  of  negligence  as  matter  of  law,  continue  to  use 
the  engine  pending  a  promise  to  repair. 

<l  Ordinary  care  is  the  care  ordinarily  exercised  by  the  great  mass  of 
mankind,  or  the  ordinarily  prudent  person,  under  the  same  or  sim- 
ilar circumstances,  and  an  omission  from  an  instruction  to  the 
jury  of  the  qualification  "under  the  same  or  similar  circum- 
stances," or  "  under  like  circumstances,"  is  error. 

7.  The  plaintiff  in  an  action  for  personal  injuries  is  entitled  to  recover 
damages  for  such  suffering  and  impairment  of  abilities  as  he  is 
reasonably  certain  to  endure  in  the  future  as  the  result  of  his  in- 
juries; and  an  instruction  limiting  his  right  to  recover  to  such  "as 
he  will  be  compelled  to  undergo,"  and  "will  actually  sustain,"  is 
not  prejudicial  to  defendant. 

&  The  plaintiff  in  an  action  for  personal  injuries  caused  by  a  defective 
appliance  may  properly  be  allowed  to  testify  that  he  continued  to 
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work  in  reliance  upon  a  promise  to  repair,  but  not  as  to  whether 
he  would  so  have  continued  had  the  promise  not  been  given. 
9.  In  an  action  by  an  experienced  raibroad  man  earning  |80  per  month 
to  recover  for  the  loss  of  a  leg  below  the  knee  and  other  injuries, 
an  award  of  $10,000  damages  is  held  not  exoessiva 

Appeax  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  John  K.  Pabish,  Circuit  Judge.    Reversed. 

Plaintiflf,  an  experienced  railroad  man,  was  employed  by 
the  defendant  as  a  night  yard  foreman,  at  a  salary  of  $80 
per  month ;  his  duty  being,  by  use  of  a  certain  switch  engine 
and  its  crew  and  a  helper,  to  make  up  trains  and  move  cars 
about  in  the  yard  of  the  defendant  at  Mandan,  South  Da- 
kota. The  switch  engine,  while  so  operated  by  him,  met 
with  an  accident  whereby  the  footboard  at  the  back  end  of 
it,  on  which  it  was  necessary  for  plaintiff  and  his  assistant 
to  ride  in  doing  their  work,  was  bent  downward  at  the  outer 
edge^  at  one  corner,  some  two  and  one-half  or  three  inches 
from  its  proper  level.  After  continuing  work  with  the  en- 
gine for  some  two  days,  plaintiflf,  in  the  course  of  his  busi- 
ness, by  way  of  notice  to  bis  immediate  superior,  entered 
upon  a  book  the  fact  that  this  was  unsafe  and  needed  repair. 
At  the  same  yard  was  the  roundhouse  foreman,  who  was 
independent  in  employment  both  of  the  plaintiflf  and  of 
his  immediate  superior,  the  yard  master,  but  whose  duties, 
amongst  others,  were  to  keep  the  appliances,  especially  the 
switch  engines,  in  repair.  In  the  forenoon  after  the  giving 
of  the  notice  as  aforesaid,  both  the  yard  master,  plaintiflf's 
immediate  superior,  and  himself  called  the  attention  of  the 
roundhouse  foreman  to  the  necdssity  of  repairing  the  defect 
in  the  engine.  He  remarked  that  it  did  not  look  very  bad, 
whereupon  the  plaintiff  stated  that  it  was  unsafe  and  that 
he  wanted  it  fixed  at  once;  whereupon  he  said,  "We  will 
fix  it  as  soon  as  we  can."  On  coming  to  work  that  evening 
the  plaintiflf  noticed  that  the  engine  had  not  been  repaired, 
and  said  to  his  superior,  the  yard  master,  "There  is  that 
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engine;  it  hasn't  been  fixed;"  to  which  the  yard  master 
replied,  "Work  with  it  to-night,  Charley^  and  I  will  see  that 
it  is  fixed  to-morrow.*'  That  night,  while  in  the  course  of 
his  duty  attempting  to  alight  from  this  footboard,  he  slipped, 
as  he  testified,  by  reason  of  the  slant  in  the  board,  and  suf- 
fered severe  injuries,  amongst  others  the  loss  of  one  leg 
below  the  knee.  Plaintiff  testified,  under  objection,  that  he 
would  not  have  continued  to  work  on  the  wgine  but  for  the 
promise  of  early  repair.  A  verdict  was  found  in  favor  of 
the  plaintiff  for  $10,000,  upon  which,  after  a  motion  to  set 
aside  and  grant  a  new  trial  upon  the  ground,  amongst  oth- 
ers, that  it  was  contrary  to  the  evidence,  judgment  was  en- 
tered for  the  plaintiff,  from  which  the  defendant  appeals. 

for  the  appellant  there  was  a  brief  by  Loui%  Haniich^  at- 
torney, and  C,  W.  Bunn  and  Z.  T.  Chamberlain^  of  counsel, 
and  oral  argument  by  Mr.  Bunn. 

For  the  respondent  there  was  a  brief  by  A,  M.  Warden 
and  Daly  <&  Barnard^  attorneys,  and  John  Lind^  of  coun- 
sel, and  oral  argument  by  Z.  £>.  Barnard. 

Dodge,  J.  Two  of  appellant's  contentions  may  well  be 
considered  together.  The  first  is  that  there  was  no  suflBcient 
evidence  of  any  protest  or  objection  by  the  plaintiff  against 
continuing  to  work  with  the  defective  locomotive  to  carry 
the  question  to  the  jury,  and  therefore  a  verdict  should  have 
been  directed  in  defendant's  favor.  The  other  contention 
is  that  the  instruction  given  to  the  jury  on  this  subject  was 
erroneous.  The  conditions  under  which  an  employee  may 
knowingly  continue  to  work  with  a  defective  and  danger- 
ous appliance,  in  reliance  upon  a  promise  to  repair,  have 
been  many  times  stated,  and  ought  not  to  be  in  serious 
doubt.    Judge  Cooley  (Torts,  p.  559)  states  the  rule: 

"  If  the  servant,  having  a  right  to  abandon  the  service 
because  it  is  dangerous,  refrains  from  doing  so  in  conse- 

Jaence  of  assurances  that  the  danger  shall  be  removed,  the 
uty  to  remove  the  danger  is  manifest  and  imperative,  and 
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the  master  is  not  in  the  exercise  of  ordinary  care  unless  and 
«ntil  he  makes  his  assurances  good.  Moreover,  the  assur- 
ances remove  all  ground  for  the  argument  that  the  servant, 
by  continuing  the  employment,  engages  to  assume  its  risks." 

In  Stephenson  v.  Duncan^  73  Wis.  404,  407,  this  court  said: 

"  Where  the  servant,  having  the  right  to  abandon  the 
service  because  it  is  dangerous,  refrains  from  doing  so  in 
conseauence  of  assurances  by  the  master  that  the  danger 
«hall  be  removed,  such  assurances  remove  all  ground  lor 
holding  that  the  servant,  by  continuing  in  the  employment, 
engages  to  assume  the  risk." 

In  Erdrrum  v,  Illinois  S.  Co.  95  Wis.  6, 12,  in  dealing  with 
an  alleged  continuance  at  work  in  reliance  on  a  promise  to 
remove  the  danger,  we  said : 

"  At  the  threshold  of  this  question  there  is  the  essential 
element  of  protest  or  objection  to  proceed  with  the  work  on 
account  of  the  danger." 

Other  oases  on  the  subject:  Sweet  v.  Ohio  C.  Co.  78  Wis. 
127;  Maitland  v.  Gilbert  P.  Co.  97  Wis.  476,  484;  Jensen  v. 
Hudson  8.  Co.  98  Wis.  73;  Curran  v.  A.  H.  Stange  Co.  98 
Wis.  598. 

From  these  cases  it  is  apparent  that  the  assumed  willing- 
ness of  an  employee  to  continue  work  with  the  appliances 
supplied  him,  at  his  own  risk,  must  be  negatived,  and  it 
must  be  made  apparent  that  the  master  or  those  represent- 
ing him  understand  he  is  not  so  willing.  Further,  such 
unwillingness,  brought  to  the  knowledge  of  the  master,  may 
and  must  be  overcome  temporarily  by  a  promise  to  remove 
the  danger  within  a  reasonable  time.  Appellant's  counsel 
seems  to  contend  in  his  brief,  though  not  so  obviously  in 
oral  argument,  that  there  must  be  a  direct  threat  tb  quit 
work  unless  the  repairs  be  made.  This  is  not  essential.  In- 
deed, there  may  be  cases  where  not  even  a  spoken  word 
from  the  employee  is  necessary,  if  it  is  apparent  that  the 
master  or  those  representing  him  understand  that  a  state  of 
unwillingness  and  objection  exists,  and  that  such  unwilling- 
ness is  overcome  by  the  promise  of  repair.     The  very  man- 


Digitized  by  VjOOQIC 


29]  AUGUST  TERM,  1901.  189- 

Ycrkee  t.  N.  P.  R.  Ca  112  Wi&  184 

ner  of  making  the  promise  may  well  indicate  the  under- 
standing of  the  master  that  snch  unwillingness  and  mental 
protest  does  exist.  That  fact  must  appear,  however;  for  it 
cannot  be  said  that  one  refrains  from  abandoning  service 
because  of  a  promise,  if  it  were  not  also  true  that  but  for 
that  promise  he  would  abandon  it,  and  one  cannot  be  said 
to  continue  in  a  perilous  employment  by  reason  of  a  prom- 
ise if  he  were  not  otherwise  unwilling  so  to  do.  Hence  the^ 
rule  tersely  suggested  in  the  Erdman  Case  is  undoubted, 
that  the  master  must  be  given  to  understand  that  the  serv- 
ant protests  and  objects  against  continued  exposure  to  the 
danger.  If,  so  understanding,  he  promises  tp  remove  it, 
the  servant  is  justified  in  temporarily  continuing  the  em- 
ployment until  such  reasonable  time  has  elapsed  as  to  de- 
stroy his  right  to  rely  upon  the  promise  to  repair,  except 
in  certain  cases  of  peculiarly  great,  imminent,  and  unavoid- 
able danger,  of  which  more  hereinafter.  The  master  mean- 
while is  responsible  for  such  injuries  as  are  proximately 
caused  by  the  defect,  without  contributory  negligence. 

In  this  case  the  plaintiff  first  entered  in  a  book  a  notifica- 
tion of  the  defect  and  need  of  repair,  which  book  was  an 
ordinary  medium  of  communication  between  himself  and 
his  immediate  superior.  This  act  alone  might,  as  counsel 
for  appellant  argues,  be  ambiguous.  It  might  convey  no 
intimation  of  plaintiff's  unwillingness  to  expose  himself  to 
the  peril  of  the  defect,  but  merely  an  intention  to  perform 
a  duty  of  notifying  the  master,  in  order  that  it  might,  for 
its  own  purposes,  make  repair.  The  further  conversation 
between  the  plaintiff  and  the  yard  master,  and  also  between 
the  plaintiff  and  the  yard  master  and  the  roundhouse  fore- 
man, is  much  more  significant.  It  was  addressed  to  the  lat- 
ter, to  whom  plaintiff  had  no  right  to  give  orders  or  direc- 
tions. The  roundhouse  foreman  remarked  that  the  step  in 
question  was  not  very  bad,  to  which  Terkes  responded,  evi- 
dently with  considerable  emphasis:  "  Well,  it  is  bad  enough,. 
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and  I  want  it  fixed;  I  consider  it  unsafe."  We  think  this 
language  certainly  capable  of  being  understood  by  those 
representatives  of  the  master  as  expressing  a  state  of  protest 
and  objection  against  further  exposure  to  this  dangerous 
condition.  The  words,  '*I  want  it  fixed,"  "it  is  unsafe," 
could  hardly  be  attributed  to  anything  but  such  state  of 
mind.  Plaintiff  had  no  right  to  express  a  command  or  di- 
rection to  either  of  the  others.  They  and  he  well  under- 
stood that  the  only  alternative  within  his  control  was  to 
quit  if  his  wish  were  not  complied  with.  To  express  such 
wish  was  idle,  unless  some  result  were  to  follow  refusal,  but 
his  manner  and  words  were  evidently  inconsistent  with 
mere  futility.  We  think  they  might  well  convey  to  his 
hearers  a  purpose  to  act  for  his  own  protection  if  they  would 
not.  That  they  were  so  understood  by  the  representatives 
of  the  master  is  clearly  shown  by  the  interview  of  the  even- 
ing, when  the  engine  was  again  brought  out  from  the  round- 
house. Plaintiff  then  said  to  the  yard  master,  "There  is 
that  damn  footboard  now,  and  it  hasn't  been  fixed."  To 
this  statement  the  yard  master  replied,  "  Use  it  to-night, 
Charley^  and  I  will  see  that  it  is  fixed  to-morrow."  These 
words  would  have  been  in  no  wise  responsive  to  the  plaint- 
iffs remark,  except  as  the  latter  was  understood  to  convey 
the  idea  of  protast  against  working  with  this  device.  We 
are  satisfied  that  these  conversations  and  declarations  of  the 
plaintiff  were  sufficient  to  carry  to  the  jury  the  question 
whether  he  was  protesting  and  objecting. 

The  instruction  to  which  exception  was  taken  was  in  the 
following  words:.  "In  other  words,  the  general  rule  is  that 
the  servant  assumes  all  ordinary  risks  of  his  employment, 
and  if  any  defect  in  the  tools,  implements,  or  appliances  is 
called  to  the  attention  of  the  employer,  and  the  employer 
agrees  to  repair  such  defect,  the  employee  may  rely  upon  it, 
and  continue  his  employment  on  the  strength  of  the  promise 
to  repair,  provided  it  is  done  within  a  reasonable  time." 
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This  instraction  is  clearly  bad,  in  that  it  does  not  insist  upon 
the  element  of  protest  and  objection  above  discussed.  It 
would  be  satisfied  although  the  servant  called  the  defect  to 
the  attention  of  his  master  under  circumstances  in  no  wise 
implying  or  indicating  that  he  was  unwilling  to  continue 
working  with  it  in  its  then  condition.  In  so  far  it  was  mis- 
leading, improper,  and  erroneous.  True,  in  the  same  para- 
graph the  court  made  another  statement  of  the  rule,  iit 
which  he  described  the  duty  of  the  employee  as  to  notify 
the  employer  of  a  special  risk  and  object  to  continuing  the 
work  under  the  then  existing  conditions,  but  we  cannot  hold 
that  thereby  the  vice  in  the  portion  excepted  to  was  cured. 
The  court  attempted,  apparently,  to  phrase  the  same  rule 
twice.  In  so  doing  he  expressed  it  once  correctly,  but  again 
erroneously.  It  is  well  settled  in  this  state  that  an  errone- 
ous instruction  on  a  given  subject  is  not  cured  by  the  fact 
that  the  law  is  correctly  stated  elsewhere;  for  it  cannot  be 
known  whether  the  jury  have  been  guided  by  the  correct 
rule  or  by  the  erroneous  one. 

2.  Appellant  further  contends  that  a  verdict  for  the  de- 
fendant should  have  been  directed,  and,  one  for  plaintiff 
having  been  rendered,  it  should  have  been  set  aside,  for  the 
reason  that  the  peril  from  the  bent  and  slanting  footboard 
was  so  obvious  and  imminent  as  to  make  serious  injury  so 
probable  that  plaintiflE  could  not,  consistently  with  reason- 
able care,  expose  himself  to  that  peril,  even  temporarily  and 
for  a  reasonable  time,  until  the  promise  of  repair  was  per- 
formed; resting  mainly  upon  Erdman  v.  lUinois  S,  Co,  95 
Wis.  13.  That  case  stated  a  rule  of  law  applicable  to  the 
liability  of  master  to  servants,  well  supported  in  reason, 
salutary  and  proper  in  a  case  falling  within  it,  such  as  that 
presented  on  that  occasion,  where  a  mechanic,  with  full 
knowledge  of  the  peril,  placed  himself  in  front  of  a  saw  re- 
volving 1,700  times  a  minute,  which  he  knew  to  be  cracked, 
and  attempted  to  saw  bars  of  iron  therewith.    The  continued 


Digitized  by  VjOOQIC 


192  SUPREME  COURT  OF  WISCONSIN.       [Nov^ 

Yerkes  v.  N.  P.  R.  Ca  112  Wis.  184. 

increase  of  the  fissure  in  the  saw  was  certain.  It  was  obvious 
that  the  saw  must  very  soon,  and  might  at  any  moment,  fly 
into  fragments;  that  when  it  did  so  very  serious  injury  to 
him  was  certain;  and  that  no  exertion  or  precaution  on  his 
part  could  protect  him  therefrom.  That  case  was  followed 
by  Maitland  v.  Gilbert  P.  Co.  97  Wis.  485,  wherein  the 
opinion  was  written  by  Mr.  Justice  Marshall,  and  the  case 
^as  distinguished  from  the  Erdman  Case  in  the  foUowing^ 
words: 

"  Here  Welk  was  working  under  the  immediate  supervision 
of  plaintiff.  It  is  by  no  means  conclusive  that  the  circum- 
stances were  such  that  plaintiff  may  not  reasonably  have 
supposed  that  he  could  so  supervise  Welk's  conduct  as  ta 
temporarily  avoid  any  serious  danger  of  his  presence  as  a 
co-employee." 

The  same  distinction  was  pointed  out  in  Curran  v.  A,  H. 
Stange  Co.  98  Wis.  606.  See,  also,  Jensen  v.  Hudson  8.  Co. 
98  Wis.  73;  Nelson  v.  Shaw,  102  Wis.  274,  278.  From  these 
authorities  it  results  that  it  cannot  be  said  as  matter  of  law 
that  one  is  so  guilty  of  contributory  negligence  in  continu- 
ing to  work,  even  temporarily,  with  a  known  defective  ap- 
pliance, after  a  promise  of  repair,  if  an  ordinarily  prudent 
person,  under  like  circumstances,  might  reasonably  believe 
and  expect  that  by  the  exercise  of  some  extra  care  and  pre- 
caution he  could  avoid  and  avert  the  threatened  peril.  We 
think  the  facts  in  this  case  might  well  support  such  a  con- 
clusion by  a  jury.  While  it  is  undisputed  that  the  step  in 
question,  ten  inches  in  width,  was  bent  down  at  one  corner 
so  that  the  outer  edge  was  from  two  to- three  inches  lower 
than  the  inner  edge,  yet  the  engine  was  provided  with  a 
handhold  by  means  of  which  one  could  protect  himself 
from  falling.  It  had  been  used  for  at  least  two  nights  be- 
fore this  promise  of  repair,  both  by  the  plaintiff  and  by  hia 
helper,  and  no  accident  had  occurred.  Evidently  it  was  the 
opinion,  both  of  his  superior,  the  yard  master,  and  of  the 
roundhouse  foreman,  that  it  might  be  used  without  serious- 
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and  imminent  peril,  and  that  such  use  was  not  unreason- 
able. We  cannot  say  that  there  was  no  evidence  which, 
most  favorably  viewed,  might  support  the  inference  drawn 
by  the  jury  that  the  peril  was  not  so  imminent,  so  constant, 
and  so  unavoidable  but  that  a  reasonably  prudent  man 
might,  without  negligence,  continue  to  use  it  pending  the 
fulfilment  of  the  promise  to  repair.  That  question  was  sub- 
mitted under  an  instruction  expressing  the  rule  of  the  Erd- 
man  Caae  with  at  least  sufficient  stringency  against  the 
plaintiff. 

3.  Plaintiff  assigns  as  error  the  definition  of  the  due  care 
which  plaintiff  was  bound  to  exercise  to  avert  the  charge  of 
contributory  negligence,  viz. : 

^^  The  plaintiff  cannot  recover  in  this  case  unless  you  find 
that  he  was  in  no  manner  guilty  of  any  want  of  ordinary 
care,  or  such  care  as  persons  of  ordinarv  care  ordinarily  use, 
which  contributed  to  his  said  injuries.'' 

That  this  was  an  incorrect  and  misleading  definition  of 
"  ordinary  care  "  has  been  declared  so  often  by  this  court  as 
to  make  further  discussion  unnecessary.  The  rule  has  been 
repeatedly  laid  down  that  due  care  is  to  be  tested  by  the 
sarroonding  circumstances,  and  that  no  definition  is  com- 
plete or  correct  which  does  not  embody  that  element.  Or- 
dinary care  is  the  care  ordinarily  exercised  by  the  great 
mass  of  mankind,  or  its  type,'the  ordinarily  prudent  person, 
under  the  same  or  similar  circumstances,  and  the  omission 
of  the  last  qualification,  "  under  the  same  or  similar  circum- 
stances," or  "  under  like  circumstances,"  is  error.  Bodter  v. 
Ross  L.  Co.  103  Wis.  324,  330;  Dehsay  v.  Milwaukee  E.  H. 
<&  Z.  Ch.  110  Wis.  412;  Warden  v.  Miller,  wnte,  p.  67.  The 
necessity  of  the  omitted  qualification  to  a  correct  definition 
of  due^care  is  especially  obvious  under  the  circumstances  of 
this  case.  What  would  be  the  care  of  an  ordinarily  prudent 
person,  standing  in  safety  upon  a  stationary  platform,  or 
even  standing  upon  the  perfect  and  level  footboard  of  a 
Vou  112—18 
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moving  switch  engine,  would  not  be  the  care  to  be  expected 
of  one  attempting  to  perform  the  services  of  a  yard  man 
upon  a  bent,  declining,  and  defective  footboard  such  as  here 
presented.  The  attention  of  the  jury  was  not  called  by  this 
instruction  to  a  very  important  element  which  they  most 
consider  in  order  to  decide  whether  the  plaintiff  was  or  was 
not  guilty  of  contributory  negligence,  and  the  instruction 
to  them  on  the  subject  was  therefore  misleading  and  erro- 
neous. 

Sii^ce,  by  reason  of  the  two  errors  already  pointed  out, 
this  cause  must  be  reversed  and  remanded  for  a  new  trial, 
it  is  perhaps  not  necessary  to  discuss  fully  some  of  the  other 
assignments  of  error.  It  may  be  well,  however,  to  notice 
the  instructions  with  reference  to  damages  for  future  suffer- 
ing and  impairment  of  ability.  The  court  instructed  that, 
in  case  the  jury  found  the  injuries  to  be  of  a  permanent 
character,  they  should  assess  "  such  damages  for  physical 
and  mental  suffering  as  he  will  be  compelled  to  undergo  in 
the  future,  and  for  future  loss  of  time,  but  can  only  assess 
such  damages  as  you  find  from  the  evidence  the  plaintiff  has 
actually  sustained  and  will  actually  sustain  if  his  injuries 
are  permanent."  That  there  was  evidence  to  justify  the  jury 
in  finding  permanent  injury  and  future  suffering  we  have 
no  doubt.  The  loss  of  a  limb  of  course  impairs  one's  effi- 
ciency, comfort,  and  enjoyment  of  life,  and  in  this  case 
there  was  evidence  of  a  stubborn  resistance  to  complete  heal- 
ing of  the  wound  resulting  from  amputation.  The  elements 
in  the  instruction  which  are  criticised  are  the  two  expres- 
sions, "  as  he  will  be  compelled  to  undergo,"  and  "  will  actu- 
ally sustain."  We  cannot  discover  in  these  anything  inju- 
rious to  the  defendant,  for  they  seem  to  require  a  higher  de- 
gree of  certainty  of  such  injury  than  is  justified  by  the  law. 
The  rule  has  been  many  times  stated  that  a  plaintiff  is  en- 
titled to  recover  damages  for  such  suffering  and  such  im- 
pairment of  abilities  as  he  is  reasonably  certain  to  endure  as 
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the  result  of  his  injuries.  This  measure  of  certainty  should 
be  required  of  a  jury,  and  not  a  different  one,  which  may  or 
may  not  be  its  equivalent. 

Error  is  also  assigned  upon  the  overruling  of  objections 
to  certain  questions  to  witnesses.  The  court,  over  defend- 
ant's objection,  asked  the  question  of  the  plaintiff:  "How 
did  it  happen  that  you  remained  there  and  used  that  engine 
afteT —  worked  on  that  engine  —  after  you  noticed  the  con- 
dition it  was  in?  A.  I  stayed  there  and  worked  because 
they  had  promised  to  fix  it."  The  plaintiff  was  then  asked 
by  his  counsel,  "  Would  you  have  worked  on  that  engine 
after  you  discovered  the  condition  it  was  in  there,  if  they 
had  not  promised  to  repair  it?  "  to  which,  after  objection, 
he  answered,  "I  would  not."  These  questions  were  ob- 
jected to  because  they  called  for  the  conclusion  of  the  wit- 
ness. The  first  of  them  is  unobjectionable.  It  is  but  testi- 
mony of  the  plaintiff  to  his  mental  processes.  It  differs 
not  at  all  from  the  question  usually  propounded  in  actions 
of  deceit,  whether  or  not  the  defrauded  party  believed  and 
relied  on  the  fraudulent  statement,  and  whether  he  was  in- 
duced to  act  thereby;  and  while  such  evidence  is,  at  best, 
of  but  little  weight,  as  said  in  the  Erdman  Case,  95  Wis.  12, 
it  is  admissible.  Curran  v,  A.  H,  Stange  Co,  98  Wis.  606; 
Great  Northern  R.  Co,  v.  McLaughlin,  17  C.  C.  A.  330,  333. 
The  second  question,  whether  plaintiff  would  have  worked 
on  the  engine  but  for  the  promise,  is  objectionable  in  form. 
So  far  as  it  goes  only  to  the  proposition  that  he  relied  on 
the  promise  and  was  induced  thereby  to  work,  it  is  in  parity 
with  that  asked  by  the  court;  but  in  form  it  calls  for  the 
opinion  of  a  witness  as  to  what  his  conduct  would  have 
been  in  an  hypothetical  case, —  a  form  of  question  which 
has  been  held  improper  very  often.  Woodworth  v.  Mills^ 
61  Wis.  44,  54;  Commercial  Bank  v.  Firemen^ a  Ins,  Co,  87 
Wis.  297,  303;  HiU  v.  American  S,  Co,  107  Wis.  19,  29. 

The  last  assignment  of  error,  predicated  upon  alleged  ex- 
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oessive  award  of  damages,  cannot  be  sustained,  in  the  light 
of  Berg  v.  (7.,  JU,  cjB  St.  P.  B.  Co.  50  Wis.  419.  In  that  case 
the  permanent  injury  was  quite  similar  to  plaintiff's,  but  the 
earning  capacity  of  Berg  was  less  than  one  third  of  TerkeH*s. 
The  recovery  in  this  case  would  purchase  for  the  plaintiff 
an  annuity  of  but  little  more  than  half  of  his  yearly  earn- 
ings at  the  time  of  his  disablement.  While  the  damages  bj^ 
large,  we  cannot  say  that  they  are  beyond  reason,  or  neces- 
sitate an  inference  of  passion  or  prejudice. 

The  two  errors  in  charging  the  jury  above  indicated  ren- 
der reversal  unavoidable. 

By  the  Court, —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


Maxon,  Respondent,  vs.  Gates,  Appellant 

November  5 — November  £9, 190 1 

(1-8)  Contracts:  Consideration:  Tender:  Interest  in  land:  Surrender: 
Statute  of  frauds*    (4)  New  trial:  Terms,  ' 

1.  A  written  agreement  under  seal  wherebj  one  party  covenants  to 

convey  certain  land  and  the  other  party  agrees  to  pay  a  specified 
sum  therefor  is  not  void  on  the  ground  of  want  of  consideration 
or  mutual  obligation. 

2,  Where  a  sum  of  money  is  to  be  paid  by  one  party  to  a  contract 

"  upon  the  performance  of  the  contract  hj "  the  other  party,  to 
wit,  *'  upon  the  day  of  the  execution  of  the  deeds/'  eta,  tender  of 
payment  by  the  former  is  not  necessary  to  enable  him  to  maintain 
an  action  for  breach  of  the  contract  by  the  latter. 

8.  In  order  that  a  written  contract  creating  an  interest  in  land  may 
be  effectually  abrogated  and  annulled  by  the  acts  of  the  parties 
without  a  deed  or  conveyance,  such  acts  must  be  inconsistent  with 
the  continuance  of  the  contract,  and  must  be  accepted  and  acted 
upon  by  all  the  parties  concerned. 

4  Costs  should  not  be  imposed  as  a  condition  of  setting  aside  the  ver- 
dict of  a  jury  solely  on  the  ground  that  error  was  committed  by 
the  court 
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Appeal  from  an  order  of  the  circuit  court  for  Ashland 
county:  W.  C.  Silvebthoen,  Judge.    Affirmed. 

Bvhke  A.  Cole^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Tomkins  cfe  Tom- 
kins  and  Glenway  Maxon^  and  oral  argument  by  Mr.  Maxon. 

Cassodat,  C.  J.  This  is  an  action  to  recover  damages  for 
the  breach  of  a  contract  executed  by  the  plaintiff  and  de- 
fendant under  their  hands  and  seals  January  8, 1900,  wherein 
and  whereby  the  defendant  covenanted  and  agreed  with  the 
plaintiff  that  he  would  within  a  reasonable  time  cause  to  be 
conveyed  to  the  plaintiff,  by  good  and  sufficient  quitclaim 
deed,  executed  and  acknowledged  by  himself  and  wife,  and 
the  International  Land  Company,  and  the  Ashland  County 
Land  Company,  the  lands  described  in  Ashland  and  Iron 
counties  and  at  the  same  time  transfer  and  assign  to  the 
plaintiff  all  the  tax  certificates  thereon  held  by  him  or  either 
of  the  companies;  which  instrument  contained  other  cove- 
nants and  agreements  and  representations  on  the  part  of  the 
defendant  unnecessary  here  to  mention.  And  the  plaintiff 
therein  and  thereby  agreed  to  pay  to  the*  defendant  and  the 
companies  named  $3,000  "  upon  the  performance  "  of  such 
contract  by  the  defendant,  to  wit,  "  upon  the  day  of  the  ex- 
ecution of  the  deeds  of  conveyances  and  transfers  and  deliv- 
ery of  the  tax  certificates  "  mentioned,  $2,000,  and  the  bal- 
ance to  be  secured  by  a  mortgage  back  from  the  plaintiff  to 
the  defendant. 

The  complaint  alleges,  among  other  things,  in  effect,  that 
in  pursuance  of  such  contract  the  plaintiff  entered  into  a 
contract  in  writing  for  the  sale  and  conveyance  of  a  por- 
tion of  such  lands  January  13,  1900,  to  one  Cover,  but  that 
February  23, 1900,  he  was  obliged  to  abrogate  and  annul 
such  contract  by  reason  of  the  *' failure,  neglect,  and  refusal  " 
of  the  defendant  to  perform  his  contract  with  the  plaintiff, 
to  his  great  damage;  and  that  the  plaintiff  fully  performed 
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on  his  part.   The  defendant  answered  by  way  of  admissions, 
denials,  and  counter  allegations. 

At  the  close  of  the  trial  of  the  issues  thus  formed,  the  jury 
returned  a  special  verdict  to  the  effect:  (1)  That  the  plaint- 
iff and  defendant  executed  the  written  contract  set  out  in  the 
complaint;  (2)  that  the  plaintiff  and  defendant,  January  16, 
1900,  at  the  office  of  James  L,  OateSj  in  Milwaukee,  mutu- 
ally agreed  that  the  writing  dated  January  8, 1900,  be  abro- 
gated and  annulled;  (3)  that  the  Ashland  County  Land 
Company,  on  January  8,  1900,  did  not  have  a  good  and 
merchantable  title  to  the  lands  described  in  Exhibit  D  in 
the  complaint;  (4)  that  the  plaintiff  and  defendant  both 
knew  at  that  time  that  the  Ashland  County  Land  Company 
did  not  have  a  good  and  merchantable  title  to  said  lands; 
(5)  that  the  plaintiff  did  not,  on  January  8, 1900,  or  at  any 
other  time  prior  to  the  commencement  of  this  action,  tender 
to  the  defendant  $2,000;  (6)  that  the  plaintiff  was  not  ready 
and  willing  at  all  times  prior  to  the  commencement  of  this 
action  to  perform  the  conditions  of  the  contract  on  his  part; 
(7)  that  the  plaintiff,  on  or  about  February  23, 1900,  and 
prior  to  the  commencement  of  this  action,  did  demand  of  the 
defendant  a  conveyance  of  the  lands  described  in  the  com- 
plaint; (8)  that  the  plaintiff  did  not  at  the  time  of  such  de- 
mand offer  to  perform  all  the  conditions  of  the  contract  on 
his  part;  (9)  that  the  defendant  did  not,  prior  to  the  com- 
mencement of  this  action,  refuse  to  convey  to  the  plaintiff 
the  lands  described  in  the  complaint;  (10)  that  the  defend- 
ant did  not,  prior  to  the  commencement  of  this  action,  and 
after  January  8, 1900,  knowingly  and  intentionally  put  it 
out  of  his  power  to  convey  the  lands  in  Exhibits  C  and  D,  in 
question,  to  the  plaintiff;  (11)  that  the  plaintiff  did  incur  ex- 
penses in  the  examination  of  the  title  to  the  lands  between 
January  8,  1900,  and  the  commencement  of  this  action;  (12) 
that  the  market  value  in  February,  1900,  of  the  lands  de- 
scribed in  Exhibit  D,  in  this  complaint^  exclusive  of  timber 
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thereon,  was  $1.50  per  acre;  (13)  that  the  market  value  in 
February,  1900,  of  the  interest  in  the  lands  described  in  Ex- 
hibits A,  B,  and  C,  in  the  complaint,  which  the  defendant 
agreed  to  convey  or  cause  to  be  conveyed  to  the  plaintiff 
was  ten  cents  per  acre. 

Thereupon  the  defendant  moved  the  court  for  judgment 
in  his  favor  upon  the  special  verdict  so  returned,  and  the 
plaintiff  moved  the  court  upon  the  minutes  of  the  judge  to 
change  the  answers  of  the  jury  to  questions  2,  5,  6,  8,  9,  10, 
12,  and  13,  and  for  judgment  in  his  favor  upon  the  verdict 
when  so  corrected ;  and  that,  in  case  the  foregoing  motion 
of  the  plaintiff  should  be  denied,  then  that  the  special  ver- 
dict of  the  jury  be  set  aside  and  a  new  trial  granted  upon 
the  minutes  of  the  judge  before  whom  the  issues  were  tried, 
upon  the  exceptions  taken  on  the  trial  by  the  plaintiff,  and 
because  the  verdict  was  contrary  to  law  and  contrary  to  the 
evidence  and  inconsistent  and  perverse,  and  because  of  in- 
adequate damages.  The  court  thereupon  orally  announced 
that  the  motion  of  the  defendant  was  denied;  and  ordered 
that  the  special  verdict  be  set  aside,  and  that  a  new  trial  be 
had  in  this  case  on  condition  of  the  payment  of  costs,  but 
as  to  the  amount  of  costs  the  court  reserved  its  decision. 
Two  days  afterwards  the  court,  in  effect,  ordered  that  the 
motion  of  the  defendant  be,  and  thereby  was,  denied,  and  the 
motion  of  the  plaintiff  was  thereby  allowed,  and  the  special 
verdict  therein  was  set  aside  and  a  new  trial  was  thereby 
granted, —  the  defendant  having  refused  to  accept  any  costs 
upon  the  motion,  relying  simply  on  his  right  to  judgment 
on  the  verdict.  From  such  order  the  defendant  brings  this 
appeal. 

1.  Error  is  assigned  because  the  court  refused  to  sustain 
the  demurrer  ore  tenus.  This  assignment  of  error  is  mani- 
festly based  upon  the  theory  that  the  defendant  was  entitled 
to  judgment  upon  the  complaint  and  the  undisputed  evi- 
dence.    It  is  put  upon  two    grounds.     One   is  that  the 
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promise  of  the  defendant  in  the  contract  sued  upon  was 
without  consideration ;  that  the  contract  was  without  mutual 
obligation.  It  is  enough  to  say  that  the  defendant  therein 
covenanted  and  agreed  under  seal  to  convey  or  cause  to  be 
conveyed  the  lands,  as  above  stated,  and  the  plaintiff  therein 
agreed  to  pay  as  mentioned.  1  Beach,  Contracts,  §§  178, 
179.  The  other  ground  is  that  there  was  a  failure  to  allege 
or  prove  a  tender  to  the  defendant  of  the  $2,000  mentioned 
in  the  contract.  But  by  the  terms  of  the  contract  that  sum 
was  only  to  be  paid  "  upon  the  performance  of  the  contract 
by  "  the  defendant;  ttat  is  to  say,  "upon  the  day  of  the 
execution  of  the  deeds  of  conveyances  and  the  transfers 
and  delivery  of  the  tax  certificates."  As  there  was  no  such 
performance  on  the  part  of  the  defendant,  there  was  no 
necessity  of  such  payment  or  tender  on  the  part  of  the 
plaintiff. 

2.  The  only  other  error  assigned  is  the  setting  aside  of 
the  special  verdict  and  granting  a  new  trial.  This  is  urged 
upon  the  ground  that  the  evidence  is  suflScient  to  sustain 
the  verdict,  and  that  it  affirmatively  appears  that  the  order 
"  was  based  upon  a  misapprehension  of  the  law."  The  well- 
settled  rule  of  law  that  the  granting  of  a  new  trial  is  very 
much  in  the  discretion  of  the  trial  court,  and  that  its  order 
granting  the  same  will  not  be  reversed  unless  it  clearly  ap- 
pears to  have  been  an  abuse  of  such  discretion,  is  conceded  by 
counsel  for  the  defendant.  SchUlinger  v.  Verona,  85  Wis.  595 ; 
Dowagiao  Mfg.  Co.  v.  Schroeder,  108  Wis.  109;  Mills  v.  Con- 
leyy  110  Wis.  530.  The  trial  judge  stated  his  reasons  for 
making  the  order.  From  such  statement  it  appears  that  he 
granted  the  new  trial  on  the  grofind  that  the  special  verdict 
was  to  some  extent  inconsistent  and  that  he  committed  an 
error  in  refusing  to  instruct  the  jury  as  requested  by  the 
plaintiff's  counsel  on  the  second  question  submitted.  That 
instruction  is  as  follows: 

"  Question  No.  2.  As  to  this  question  the  burden  of  proof 
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is  upon  the  defendant.  To  be  effectual,  the  acts  of  the  par- 
ties must  be  inconsistent  with  the  continuance  of  such  con- 
tract, and  must  be  actually  accepted  and  acted  upon  by  the 
other,  and  in  fact  by  both  parties  concerned.  The  defendant 
could  not  claim  a  rescission  and  at  the  same  time  offer  to 
perform.  It  is  essential  to  such  surrender  that  the  party  to 
whom  such  parol  surrender  is  made  shall  have  acted  upon 
the  faith  of  it  in  some  material  respect.  Bearing  upon  this 
question,  you  may  consider  the  fact  that  the  written  con- 
tract was  never  delivered  up  by  plaintiff,  and  that  defend- 
ant for  nearly  thirty  days  declared  himself  ready  to  perform 
on  his  part.*' 

The  contract  was  in  writing,  under  seal.  The  question 
was  whether  the  parties  had  mutually  ^^  abrogated  and  anr 
nulled  "  the  same.  There  can  be  no  question  but  that  it 
gave  to  the  plaintiff  an  interest  in  the  lands  described,  within 
the  meaning  of  the  statute  (sec.  2302,  Stats.  1898).  Tdford 
V.  Frost  J  76  Wis.  172.    That  section  declares  that: 

"  K o  estate  or  interest  in  lands,  other  than  leases  for  a 
term  not  exceeding  one  year,  nor  any  trust  or  power  over 
or  concerning  lands  or  in  any  manner  relating  thereto  shall 
be  created,  granted,  assiffnea,  surrendered  or  declared,  un- 
less hy  a<it  or  operation  ojIoajo  or  by  deed  or  conveyance  in 
writing,  subscribed  by  the  party  creating,  granting,  assign- 
ing, surrendering  or  declarmg  the  same  or  by  his  lawful 
agent  thereunto  authorized  by  writing." 

There  is  no  pretense  that  the  plaintiff  surrendered  his  in- 
terest in  the  lands  in  question  by  any  "  deed  or  conveyance 
in  writing."  If  he  surrendered  it  at  all,  therefore,  it  must 
have  been  "  by  act  or  operation  of  law."  This  court  has  held 
that  "such  interest  may  be  surrendered  without  a  deed  or 
conveyance  in  writing  by  acts  inconsistent  with  its  continu- 
ance, where  such  acts  are  accepted  and  acted  upon  by  all 
parties  concerned."  Telford  v.  Frosty  76  Wis.  172.  See,  also, 
EneeUmd  v,  Schmidt^  78  Wis.  345 ;  O^DonneU  v.  Brandy  85 
Wis.  97,  101;  J.  <&  H.  Clasgens  Co.  v.  Silher,  87  Wis.  857; 
Hutchins  V.  Da  Costa,  88  Wis.  371 ;  Goldsmith  v.  Darling^ 
92  Wis.  363;  Fenner  v.  Blake,  [1900]  1  Q.  B.  426.     In  some 
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of  these  cases  th'e  mere  parol  agreement  was  held  to  be  in- 
sufficient to  work  a  surrender  by  "  operation  of  law,"  within 
the  meaning  of  the  statute.  The  instruction  so  requested 
was  manifestly  drawn  with  reference  to  some  of  the  author- 
ities cited,  and  the  trial  judge  was  clearly  right  in  holding 
that  he  committed  an  error  in  not  giving  it  as  requested. 

3.  The  trial  court  expressly  refused  to  set  aside  the  verdict 
on  the  ground  that  it  was  perverse.    The  judge  thought  it 
was  to  some  extent  inconsistent,  but  accounted  for  it  by  rea- 
son of  the  questions  themselves  being  '^  so  framed  as  to  tend 
to  mislead,  instead  of  assist,  the  jury."  .  Any  error  in  that 
respect  will  be  corrected  on  a  new  trial.    The  verdict  was 
set  aside  solely  on  the  ground  that  error  was  committed  by 
the  court.    In  such  a  case  costs  are  not  to  be  imposed  as  a 
condition  of  setting  aside  the  verdict,  as  the  trial  court  er- 
roneously seemed  to  hold.    Eayser  v.  Hartnett^  67  Wis.  256 ; 
Sehweickhart  v.  Stuew0^  75  Wis.  162;  Schraer  v,  Stefcm^  80 
Wis.  655;  BottsoU  v.   Two  Rivers  Mfg.  Co.  96  Wis.  326; 
Becker  v.  Holm,  100  Wis.  281 ;  MilU  v.  Conley,  110  Wis.  530. 
The  cases  cited  sufficiently  indicate  when  costs  are  to  be 
imposed  and  when  they  are  not  to  be  imposed.  In  the  order 
finally  entered  costs  were  not  imposed,  for  the  reason,  as 
therein  stated,  that  the  defendant  refused  to  accept  any  costs 
upon  the  motion. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 
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The  Statb  ex  bel.  Meredith,  Appellant,  vs.  LippEL8,County 
Clerk,  Kespondent. 

November  5-^ November  ISO,  109 1 

Taxation:  Beview  of  county  apportionment:  Commistion:    Powers: 
Bight  of  majority  to  act 

t  Sec.  1077a,  Stat&  1808  (providing  that,  upon  the  application  of  any 
city,  village,  or  town  aggrieved  by  the  action  or  decision,  as  to 
either  real  or  personal  property  or  both,  of  the  county  board  in 
making  the  county  apportionment  under  sec.  1078,  the  circuit 
jadge  shall  appoint  a  commission  to  review  such  action  or  deci^^ 
ioD),  gives  to  such  commission  power  to  review  all  the  valuations 
in  the  oounty,  either  of  real  or  personal  property  or  both,  as  the 
application  may  specify,  and  to  raise  or  lower  the  valuation  of  any 
town  so  far  as  necessary  to  produce  a  Just  relation  between  all  such 
valuations  in  the  county,  even  though  the  valuation  of  the  town 
which  applies  for  the  commission  may  not  be  changed. 

a  Subd.  8,  seo.  4971,  Stats.  1898  (providing  that  ''all  words  purporting 
to  give  a  joint  authority  to  three  or  more  public  officers  or  other 
persons  shall  be  construed  as  giving  such  authority  to  a  majority 
of  such  officers  or  persons,  unless  it  shall  be  otherwise  expressly 
declared  in  the  law  giving  the  authority  "),  applies  to  a  commission 
appointed  under  sea  1077a  to  review  a  county  apportionment  of 
taxesL 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county:  John  K.  Pabish,  Circuit  Judge.    Affirmed. 

This  is  an  action  of  certiorari  to  review  the  proceedings  of 
a  commission  of  equalization  appointed  by  the  circuit  court 
for  Price  county  to  review  the  equalization  of  property  in 
the  county  for  taxation  made  by  the  county  board  of  super- 
yisors  in  the  year  1898.  The  writ  was  sued  out  by  a  resident 
and  taxpayer  of  the  city  of  Phillips,  which  is  an  incorpo- 
rated city  in  said  county.  It  appears  by  the  return  that  in 
March,  1899,  the  town  of  Worcester,  in  Price  county,  applied 
to  the  circuit  court  for  the  appointment  of  three  commis 
Bioners  to  review  the  equalization  of  real  and  personal  prop- 
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erty  of  the  county  made  by  the  county  board  in  the  year 
1898;  that  after  due  notice  F.  A.  Bell,  J.  L.  Hagarty,  and 
John  E.  Jones  were  appointed  as  such  commissioners  May 
11,  1899;  that  said  commissioners  qualified  and  proceeded 
to  the  performance  of  their  duties,  made  a  personal  exam- 
ination of  a  considerable  part  of  the  county,  examined  many 
witnesses,  and  filed  their  determination  August  7, 1899.  By 
this  determination  it  appears  that  in  three  of  the  towns  of 
the  county  they  made  no  change  in  valuations;  that  in  the 
town  of  "Worcester  they  deducted  the  sum  of  $1,605  from 
the  aggregate  valuation  of  property;  that  in  three  other 
towns  they  deducted  various  sums,  making  the  aggregate 
deductions  $105,728;  that  in  five  country  towns  and  the  city 
of  Phillips  they  increased  the  valuations  in  various  sums, 
ranging  from  $4,427  in  the  town  of  Prentice  to  $60,408  in 
the  city  of  Phillips,  the  total  additions  just  equaling  the  re- 
ductions, so  that  the  total  valuation  of  property  in  the  county 
remained  the  same  as  before.  It  further  appears  from  the 
return  that  said  board  appointed  one  of  their  number  as  sec- 
retary, and  that  he  kept  minutes  of  the  daily  proceedings  of 
the  board,  which  minutes  were  filed  with  the  report  or  de- 
termination of  the  board,  and  from  which  minutes  it  appears 
that  on  sundry  days  when  the  commissioners  were  hearing 
testimony  only  two  commissioners  were  present;  but  it  fur- 
ther appears  that  the  testimony  was  all  taken  by  a  shorthand 
reporter  and  reduced  to  writing,  and  that  all  of  the  commis- 
sioners joined  in  the  report.  Upon  this  return  the  court 
affirmed  the  proceedings,  and  the  relator  appeals. 

M.  Ba/rry^  for  the  appellant. 

James  O^Lea/n/y  for  the  respondent. 

"WiNSLow,  J.  The  appellant  makes  two  contentions:  first, 
that  the  commissioners  had  no  authority  to  increase  or  re- 
duce the  valuations  of  the  towns  and  cities  of  the  county 
generally,  but  only  to  determine  whether  the  assessment  of 
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the  town  of  Worcester  was  too  high  and,  if  so,  to  reduce  it 
and  make  Such  change  in  other  towns  as  might  be  made 
necessary  or  proper  by  the  change  in  the  assessment  of  the 
town  of  Worcester;  and,  second,  that  the  commissioners 
lost  jurisdiction  by  the  failure  of  one  of  them  to  sit  with 
his  colleagues  for  several  days  while  testimony  was  being 
taken. 

1.  This  is  a  question  as  to  the  proper  construction  of  sec. 
1077a,  Stats.  1898.  We  were  not  furnished  with  any  direct 
authorities  upon  this  question  by  either  counsel,  nor  have 
we  been  able  to  find  any  in  the  course  of  our  own  investi- 
gations. The  substance  of  this  section  first  appears  in  the 
legislation  of  this  state  as  ch.  291,  Laws  of  1880.  Sec.  1  of 
that  act  provides,  in  substance,  that  any  city,  village,  or 
town  feeling  aggrieved  by  the  action  or  decision  of  the 
county  board  in  making  a-county  apportionment  under  sec. 
1073,  R.  8.  1878,  may  apply  to  the  circuit  judge  within  a 
year  for  the  "  appointment  of  three  commissioners  "  to  re- 
view the  same,  "and  to  examine  and  determine  what  sum 
upon  the  hundred  dollars  should  be  added  to  or  deducted 
from  the  aggregate  valuations  thereof  as  made  by  the  said 
county  board  of  supervisors,  in  order  to  produce  a  just  rela- 
tion between  all  the  valuations  of  real  estate  in  said  county ; 
but  such  commissioners  shall  in  no  instance  increase  the  ag- 
gregate valuations  thereof  as  made  by  said  county  board  of 
supervisors."  By  sec.  1,  ch.  212,  Laws  of  1882,  the  forego- 
ing section  was  amended  so  as  to  provide  that  any  city, 
town,  or  village  might  apply  for  the  appointment  of  three 
commissioners  "  to  review  such  action  or  decisions  and  to  ex- 
amine and  determine  what  sum  upon  the  hundred  dollars 
should  be  added  to  or  deducted  from  the  aggregate  valua- 
tions of  real  or  personal  property  or  hoth  as  the  case  may  he^ 
as  therein  made  by  such  county  board  of  supervisors,  in 
order  to  produce  a  just  relation  between  the  valuations  of 
real  or  personal  property  or  hoth  in  said  county  accordi/ng  as 
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snoh  city  J  village  or  town  may  he  aggrieved  as  to  real  or  per- 
Bonal proj>erty  or  both;  but  such  commissioners  shall  in  no 
case  increase  the  aggregate  valuation  throughout  the  county 
of  &uch  proj}erty  real  or  personal  or  hoth  as  they  are  under 
such  application  to  enquire  into  ahove  the  aggregate  valuation 
of  the  same  property  made  by  said  county  board  of  supervis- 
ors." This  section  is  incorporated  into  sec.  1077a,  S€ats. 
1898,  substantially  in  hcec  verba.  It  may  be  said  that  since 
the  passage  of  ch.  212,  Laws  of  1882,  there  has  been  no 
change  in  the  law,  so  far  as  the  questions  arising  in  this 
case  are  concerned. 

From  an  examination  of  the  original  act  of  1880  and  the 
amending  act  of  1882,  as  quoted  above,  the  purpose  of  that 
amendment  is  very  plainly  seen.  That  purpose  was  to  pro- 
vide that  a  review  of  the  decision  of  the  county  board  might 
be  had  either  as  to  real  or  personal  property  alone,  without 
involving  the  consideration  of  both,  as  the  dissatisfied  town 
might  elect.  In  all  other  respects  the  law  stands  to-day 
substantially  as  it  did  when  originally  passed  in  1880,  and 
the  question  is  whether  it  contemplates  that  an  application 
for  review  by  one  town  opens  up  the  whole  question  as  be- 
tween all  the  towns,  villages,  and  cities  in  the  county,  or 
only  raises  the  question  whether  the  appealing  town  has 
been  overvalued.  On  this  question  we  are  without  author- 
ities in  our  own  state,  and  we  have  found  no  other  state 
with  a  similar  law.  The  tribunal  is  created  by  statute,  and 
consequently  has  no  power  save  those  which  the  statute, 
reasonably  construed,  gives  it. 

A  few  cases  have  been  before  this  court  presenting  cer- 
tain questions  with  regard  to  this  law,  the  principal  ones 
being  State  ex  rel.  Brovm  Co.  v.  Myers^  52  Wis.  628;  State 
ex  rel.  Manitowoc  v.  County  Clerk^  69  Wis.  15 ;  Outagamie 
Co.  V.  Oreenville^  77  Wis.  165;  and  State  ex  rel.  EUis  v. 
Thorne^  ante^  p.  81.  The  first  of  the  above-named  cases 
arose  prior  to  the  amendment  of  1882,  and  in  it  the  law  was 
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challenged  as  invading  the  constitutional  right  of  local  self- 
government,  but  the  contention  was  overruled  and  the  law 
upheld.  In  the  second  case  mentioned,  a  certiorari  action 
was  attempted  to  be  brought  by  the  chairman  of  a  town,  on 
behalf  of  the  town,  to  review  the  proceedings  of  such  a 
commission,  and  it  was  held  that,  in  the  absence  of  a  vote 
by  the  electors  of  the  town  authorizing  the  commencement 
of  the  action,  the  action  could  not  be  brought  and  must  be 
dismissed.  The  court,  after  so  deciding,  proceeded  to  con- 
sider various  questions  presented  by  the  return,  none  of 
which  has  any  relevancy  to  the  present  contention.  In  the 
third  case  mentioned  the  question  presented  was  sin>ply 
whether  the  county  could  recover  the  cost  of  the  proceeding 
from  the  town  which  applied  for  the  review  in  a  case  where 
the  valuation  of  such  town  was  not  changed  by  the  commis- 
sion^  but  changes  were  made  in  the  valuations  of  other 
towns  and  cities,  and  it  was  held  that  in  such  case  the  de- 
cision was  "  adverse  "  to  the  town  making  the  appeal,  and 
that,  under  the  law  as  it  then  stood,  such  town  must  reim- 
burse the  county.  In  the  last  case  mentioned  the  conten- 
tion was  that  the  law  was  unconstitutional  because  it  vested 
judicial  power  in  a  body  which  is  not  a  court,  contrary  to 
sec.  2,  art.  VII,  of  the  c(5nstitution,  but  the  law  was  upheld. 
Thus  it  is  seen  that  none  of  the  cases  passes  upon  the 
question  here  presented,  yet  it  certainly  is  worthy  of  note 
that  in  two  of  the  cases,  to  wit,  the  case  in  59  Wis.  and  the 
case  in  77  Wis.,  the  commission  proceeded  to  raise  and  lower 
values  throughout  the  entire  county,  without  reference  to 
any  change  made  in  the  valuation  of  the  particular  town 
which  applied  for  the  commission,  and  this  procedure  passed 
unchallenged  through  the  circuit  court  and  this  court,  while 
in  the  case  just  decided  it  appears  that  increases  were  made 
in  the  valuations  of  all  of  the  towns  of  the  county  save  one; 
such  increases,  however,  being  just  sufficient  to  equal  the 
decrease  made  by  the  commission  in  the  valuation  of  the 
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city  which  applied  for  the  com  mission.  In  the  case  cited 
from  52  Wis.  the  commission  had  not  performed  their  du- 
ties when  the  action  was  brought.  So  far,  therefore,  as  can 
be  judged  from  the  cases  which  have  reached  this  court,  it 
would  seem  that  the  narrow  view  taken  by  the  appellant  of 
the  scope  of  the  law  before  us  has  not  been  generally  adopted 
by  the  commissions  which  have  been  appointed  under  the 
law,  but  that  the  broader  view,  that  the  whole  subject  is 
opened  up  for  examination  and  review,  has  been  quite  gen- 
erally adopted  and  acted  upon. 

Turning  to  the  consideration  of  the  terms  of  the  law  itself, 
we  are  quite  well  convinced  that  this  latter  view  is  the  cor- 
rect one.  The  section  provides  (Stats.  1898,  sec.  1077a) 
that  any  town,  city,  or  village  aggrieved  by  the  "action  or 
decision  as  to  real  or  personal  property  or  both "  of  the 
county  board  under  Stats.  1898,  sec.  1073,  may  apply  for 
the  appointment  of  commissioners  to  review  such  "  action 
or  decision.*'  By  reference  to  sec.  1073,  it  will  be  seen  that 
the  action  which  the  board  takes  under  it  is  to  determine 
the  value  of  all  the  taxable  property  in  the  county,  and 
make  a  list  thereof,  in  which  the  full  value  of  its  property, 
real  and  pei^onal,  is  set  opposite  the  name  of  each  town, 
and  this  list  becomes  the  county  assessment.  This  list,  when 
complete,  forms  the  decision  of  the  county  board,  and  it 
would  seem  that,  if  the  commission  is  to  review  the  "  de- 
cision,'' it  must  have  power  to  examine  into  the  whole  of  it, 
and  not  merely  the  assessment  of  one  town,  which  consti- 
tutes only  a  part  of  the  action  or  decision.  Proceeding  fur- 
ther, however,  with  the  section,  we  think  this  intent 
becomes  more  clear.  The  commissioners  are  not  only  to 
review  such  action  or  decision,  but  they  are  to  "examine 
and  determine  what  sum  upon  the  hundred  dollars  should 
be  added  to  or  deducted  from  the  aggregate  valiuUtons  of  real 
or  personal  property  or  both  .  .  .  in  order  to  prodiu^  a 
just  relation  hetween  all  the  valuations  of  real  or  personal 
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property  or  both  in  so/id  county,''^  There  is  added  to  this 
sentence  the  following  clause,  which  is  claimed  to  have  a 
limiting  eflfect:  "according  as  such  city,  village  or  town 
may  be  aggrieved  as  to  real  or  personal  property  or  both.'* 
It  is  plain,  however,  that  the  effect  of  this  latter  clause 
is  simply  to  limit  the  commissioners  in  their  review  to  a 
consideration  of  the  value  of  that  class  of  property  con- 
cerning which  the  appealing  town  complains,  but  not  to 
limit  them  to  the  consideration  of  the  assessment  of  the  ap- 
pealing town  alone.  If  the  commissioners  are  to  decide 
what  sum  should  be  added  to  or  deducted  from  the  aggre- 
gate valuations  of  property  in  the  county  board's  list  in  oi'd^r 
to  produce  a  just  relation  between  all  valuations  of  property 
in  the  county,  how  can  they  do  it,  unless  all  the  valuations 
in  the  county  are  open  to  them  for  review  and  correction  ? 
Would  such  language  as  this  be  used  if  their,  function  was 
simply  to  determine  whether  the  assessment  of  the  appeal- 
ing town  was  too  high,  and,  if  so,  to  reduce  it  and  distribute 
the  excess  among  other  towns?  We  think  not.  Such  an 
intent  could  have  been  easily  expressed  in  apt  language. 
It  certainly  cannot  .be  said  to  be  expressed  in  the  law  as  it 
now  stands.  Viewed  in  the  light  of  reason  and  expediency, 
it  would  certainly  seem  desirable  that  upon  one  application 
the  whole  subject  should  be  considered  before  one  board. 
Suppose,  as  might  easily  be  the  case,  that  several  towns  con- 
sidered themselves  aggrieved;  would  it  be  reasonable  to 
require  each  town  to  make  its  separate  application,  and,  if 
80,  what  is  there  to  prevent  the  appointment  of  a  different 
set  of  commissioners  upon  each  application,  whose  varying 
judgments  would  throw  the  whole  matter  into  intolerable 
confusion  ?  And,  if  the  same  board  should  be  appointed 
upon  all  the  applications,  then  of  what  use  is  the  making  of 
more  than  one  application  ?  That  the  application  is  con- 
sidered as  directly  affecting  every  town  in  the  county  may 
be  gathered  from  the  fact  that  notice  of  the  application 
Vol.112  — 14 
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must  be  given  by  the  county  clerk  to  every  member  of  the 
county' board. 

Some  help  upon  the  question  of  construction  may  also  be 
had  from  that  part  of  the  section  which  prescribes  the  eflfect 
which  the  commissioners'  decision  shall  have.    This  part  of 
the  section,  after  providing  that  the  valuation  of  the  com- 
missioners shall  be  final,  provides  that  in  the  next  following 
year  "each  town,  village  or  city  in  said  county  shall  be  cred- 
^ited  with  an  amount  equal  to  the  amount  that  it  was  charged 
with  on  any  excess  of  valuation  as  determined  by  said  com- 
missioners, and  each  town,  village  or  city  that  has  been 
charged  with  a  less  amount  of  taxes  on  acdountof  an  under- 
valuation, shall  be  charged  in  addition  to  all  other  taxes 
with  an  amount  equal  to  such  deficiency,  which  amount 
shall  be  carried  out  and  collected  as  other  taxes.*'    Certainly 
this  language  seems  to  indicate  the  expectation  that  the 
change  and  rearrangement  of  values   would  be  general 
through  the  county. 

Our  conclusion  from  consideration  of  the  whole  section  is 
that  it  must  be  construed  as  distinctly  giving  to  the  com- 
missioners power  to  review  all  the  valuations  in  the  county, 
either  of  real  or  personal  property  or  both,  as  the  applica- 
tion may  specify,  and  to  raise  or  lower  the  valuation  of  any 
town  so  far  as  necessary  to  produce  a  just  relation  between 
all  such  valuations  in  the  county,  even  though  the  valuation 
of  Xhe  town  which  applies  for  the  commission  may  not  be 
changed. 

2.  As  to  the  objection  that  all  members  of  the  board  of 
commissioners  were  not  present  all  of  the  time  during  which 
testimony  was  being  taken,  we  think  it  is  fully  answered  by 
the  provisions  of  subd.  3,  sec.  4971,  Stats.  1898,  viz.: 

"  All  words  purporting  to  give  a  joint  authority  to  three 
or  more  public  officers  or  other  persons  shall  be  construed 
as  giving  such  authority  to  a  majority  of  such  officers  or 
other  persons,  unless  it  shall  be  otherwise  expressly  declared 
in  the  law  giving  the  authority." 
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This  section  unqaestionably  applies  to  sach  a  board  as  the 
one  under  consideration,  and  the  law  creating  the  board 
contains  no  contrary  provision;  hence  two  w6re  authorized 
to  act. 

By  the  Court. — Judgment  aflbmed. 


BtihotoN)  Bespondent,  ts.  Orrr  of  MkbhttJii  Appellant 

November  6 — November  29, 190 Jm 

Uwiidpal  corporations:  Injury  from  defective  sidewalk:  8now  and  ice: 
Pleading:  Court  and  jury:  Continuity  of  dtfeet:  Special  verdict: 
Fonn:  Instructions  to  Jury:  Appeal:  Setting  aside  answers:  New 

trial 

^  In  an  action  against  a  city  for  injuries  claimed  to  haye  been  caused 
by  a  defective  sidewalk,  the  complaint  need  not  aUege  in  terms 
that  the  walk  was  so  insufficient  as  not  to  be  reasonably  safe  for 
public  travel:  an  allegation  that  it  was  out  of  repair  and  in  a  de- 
fective, insufficient,  and  dangerous  condition  is  sufficient  Khyner 
V.  MenasJUif  107  Wis.  201,  explained  and  disting^bed. 

t,  Evidence  that  during  the  winter  a  ridge  of  hard  snow  or  ice  had 
formed  in  the  center  of  the  sidewalk,  about  four  inches  high  and 
twelve  inches  wide  at  the  base,  sloping  from  the  highest  point  at 
the  center  to  the  edges,  and  that  said  ridge  was  rough  and  slippery, 
so  that  a  person  in  using  the  walk  was  liable  to  stumble  by  his  feet 
coming  in  contact  with  the  ridge,  or  to  step  upon  the  ridge  and  fall 
by  his  foot  slipping  upon  its  sloping  and  rough  side,  is  held  suffi- 
cient to  make  it  a  question  for  the  jury  whether  the  walk  was  rea- 
sonably safe  for  public  travel 
&  Under  the  provision  of  a  city  charter  (sec.  97,  ch.  82,  Laws  of  1885), 
that  no  knowledge  by  the  city  of  a  defect  in  a  sidewalk  causing 
damage  shall  be  presumed  unless  such  defect  shall  have  existed 
three  weeks  before  the  damage  occurred,  the  defect  must  have 
existed  three  weeks  continuously  in  order  that  the  city  may  be 
charged  witJi  constructive  notice;  and  under  ch.  805,  Laws  of  1899 
(exemi^ling  municipalities  from  all  liability  for  damages  for  inju- 
ries sustained  by  reason  of  an  accumulation  of  snow  or  ice  upon  a 
highway  unless  such  accumulation  shall  have  existed  for  three 
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weeks),  a  municipality  is  not  liable  in  such  a  case  unless  the  defect 
causing  the  injury  existed  eontinuously  for  three  weeks  immedi- 
ately prior  to  the  happening  thereot 
4  The  insufficiency  in  a  sidewalk  which  caused  injury  to  plaintiff  con- 
sisted of  a  ridge  of  snow  and  ice  in  the  center  of  the  walk,  about 
twelve  inches  wide,  four  inches  high  in  the  center,  and  slicing; 
towards  the  sides,  together  with  a  covering  of  hard  snow  on  the 
level  portions  of  the  walk,  made  slippery  by  having  been  walked 
on  and  roughened  in  places  by  footprints  made  in  soft  weather  and 
afterwards  frozen.  About  two  weeks  before  the  accident  the  walk 
had  been  covered  with  heavy  wet  snow  from  twelve  to  eighteen 
inches  deep,  and  thereafter  for  some  time  travel  was  confined  to  a. 
narrow  path  near  the  center  of  the  walk.  Held,  that  the  insuffi- 
ciency which  caused  the  injury  had  not  existed  continuously  for 
three  weeks  prior  thereta 

6.  If  a  sidewalk  is  insufficient  for  public  use  it  is  not  in  a  reasonably^ 

safe  condition  for  such  use,  and  vice  versa, 
Q.  In  taking  a  special  verdict  issues  should  not  be  split  up  or  submitted 
in  various  forms. 

7.  Questions  of  a  special  verdict  as  to  whether  a  sidewalk,  at  the  time 

and  place  of  an  injury,  was  insufficient  and  in  want  of  repair,  and, 
if  so,  whether  such  insufficiency  or  want  of  repair  was  the  proxi- 
mate cause  of  the  injury,  cover  the  question  whether  the  injury  was- 
the  result  of  a  mere  accident. 

6l  One. question  in  a  special  verdict  being  as  to  whether  the  insuffi- 
cienoy  of  a  sidewalk  which  caused  an  injury  had  existed  continu- 
ously for  three  weeks  prior  thereto,  it  was  proper  to  refuse  to  sub- 
mit a  question  as  to  whether  the  walk  was  insufficient  on  a  certain 
date  within  said  three  weeks. 

fk  A  trial  judge  in  instructing  the  jury  should  not  use  language  cal- 
culated, imder  any  circumstances,  to  convey  the  idea  that  he  haa 
mentally  passed  upon  any  one  of  the  material  issues  to  be  decided 
by  the  jury. 

10.  The  giving  of  general  instructions  to  the  jury  in  submitting  a  spe- 

cial verdict  is  error. 

11.  Where  the  supreme  court  on  appeal  has  set  aside  a  finding  of  tha 

special  verdict  as  being  without  credible  evidence  to  support  it, 
the  cause  will  be  remanded  for  a  new  trial  unless  there  was  a 
motion  in  the  trial  court  to  correct  such  finding  in  accordance 
with  the  undisputed  evidenca 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincolut 
county:  W.  C.  Silverthorn,  Circuit  Judge.    Reversed. 
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Action  to  recover  compensation  for  personal  injuries  al- 
leged to  have  been  caused  by  the  insufficient  condition  of  a 
sidewalk.  It  was  alleged  in  the  complaint  that  the  side- 
walk where  the  accident  occurred  was  out  of  repair,  insuffi- 
cient, and  dangerous  in  that  in  the  center  thereof  there  was 
a  slippery,  uneven  ridge  of  snow  about  twelve  inches  wide 
and  four  inches  high  at  the  center  and  sloping  to  the  sides. 
The  injury  was  said  by  plaintiff  to  have  occurred  in  this 
way :  As  she  was  walking  in  the  pathway  on  the  outer  side 
of  the  walk,  nearer  the  center  thereof  than  the  outer  edge, 
she  stepped  upon  the  side  of  the  ridge  of  ice,  and  her  foot 
slipped,  causing  her  to  fall  and  resulting  in  the  injuries  com- 
plained of.  The  injuries  alleged  were  a  fracture  of  plaint- 
iff's right  leg,  a  strain  of  her  right  thigh  and  knee,  and  other 
injuries. 

The  issues  submitted  to  the  jury  are  indicated  in  the  fol- 
lowing verdict: 

"  1.  "Was  the  plaintiff  injured  on  February  23, 1900,  by  a 
fall  on  the  sidewalk  on  the  west  side  of  Prospect  street,'  in 
the  city  of  MerriU^  at  the  point  alleged  in  tne  complaint? 
A.  Yes. 

"  2.  If  you  answer  question  No.  1  '  Yes,'  then  had  ice  and 
snow  accumulated  on  the  said  sidewalk,  at  the  time  and 
place  of  the  accident,  in  a  rough,  uneven,  and  slippery  ridge 
so  as  to  make  the  sidewalk  at  said  point  and  time  insufficient 
or  out  of  repair  so  as  to  render  it  unsafe  and  dangerous  for 
persons  traveling  thereon  in  the  use  of  ordinary  care? 
A.  Yes. 

"  3.  If  you  answer  question  No.  2  '  Yes,'  had  such  condi- 
tion of  said  walk  existed  for  a  period  of  three  weeks  or 
more  prior  to  the  time  of  the  acciaent?    A,  Yes. 

"4.  If  you  answer  question  Ko.  2  'Yes,'  then  had  such 
defective  condition  of  said  walk  existed  for  such  time  that 
the  city  authorities,  in  the  exercise  of  ordinary  care,  ought 
to  have  known  and  remedied  it  before  the  accident  ?  A,  ^  es. 

"  5.  Was  said  condition  of  said  walk  the  proximate  cause 
of  the  injury  to  the  plaintiff.    A,  Yes. 

"  6.  Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
-which  contributed  to  her  injury  ?    A.  No. 
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"  T.  If  the  court  should  be  of  the  opinion  on  this  special 
verdict  that  the  plaintiff  should  recover,  at  what  amount  do 
you  fix  her  damages  ?    A.  $1,000." 

Judgment  was  rendered  for  plaintiff  for  the  amount  of  her 
damages  as  found  by  the  special  verdict,  and  defendant  ap- 
pealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
John  Van  Hecke^  and  for  the  respondent  on  that  of  M.  Q. 
Hoffman^  attorney,  and  Curtis^  Beidy  Smith  <&  Ourtisy  of 
counsel. 

Marshall,  J.  Does  the  complaint  state  a  cause  of  action  ? 
That  is  the  first  question  presented  for  decision.  It  is  con- 
tended that  this  court  held  in  effect,  in  Ehyner  v.  Menashaj 
107  Wis.  201,  that  an  allegation  that  a  public  sidewalk  is  out 
of  repair  and  is  in  a  defective,  insuflBcient,  and  dangerous 
condition,  does  not  state  facts  showing  that  municipal  duty 
as  to  the  safety  of  the  walk  for  public  use  has  not  been  per- 
formed; that  a  pleading  or  special  verdict,  in  order  to  show 
a  breach  of  such  duty,  should  state  expressly  that  the  side- 
walk was  so  insuflBcient  as  not  to  be  reasonably  safe  for 
public  travel.  We  do  not  so  understand  that  decision. 
Certainly  the  law  is  otherwise.  The  court  there  had  under 
consideration  a  finding  that  a  street  was  "defective  or  in  a 
dangerous  condition  or  out  of  repair,"  and  it  was  said,  in 
effect,  that  such  a  finding  might  be  true  and  the  street  yet 
be  in  a  reasonably  safe  condition  for  public  travel,  not  insuf- 
ficient or  in  want  of  repair,  which  is  the  test  to  be  applied 
in  measuring  the  duty  of  a  municipality  in  caripg  for  its 
streets  under  sec.  1339,  Stats.  1898.  The  vice  in  the  ques- 
tion was  in  several  things  being  stated  in  the  disjunctive, 
when  either,  or  some  one  of  them  at  least,  might  exist  and 
the  street  be  all  that  the  statute  required  it  to  be.  The  court 
did  not  decide  expressly,  or  by  reasonable  inference,  that  it 
is  necessary  to  allege  in  terms,  in  an  action  of  this  kind,  that 
the  public  way  involved  was  not  reasonably  safe  for  public 
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use  by  persons  in  the  exercise  of  ordinary  care,  bat  decided 
that  it  must  be  alleged,  proved,  and  found,  in  order  to  sup- 
port a  recovery  by  the  plaintiff,  that  the  public  way  was  in 
want  of  repair  or  insufficient;  and  that  an  allegation  or  find- 
ing in  that  regard,  in  the  language  of  the  statute,  or  in  lan- 
guage embodying  the  judicial  construction  of  the  statute,  is 
necessary.  The  statute  provides  that,  if  damages  happen  to 
a  traveler  "  by  reason  of  the  insufficiency  or  want  of  repairs  " 
of  a  highway  in  any  town,  city,  or  village,  the  person  dam- 
aged may  recover  compensation  therefor  of  such  town,  city, 
or  village.  A  sidewalk  or  street  is  not  insufficient  or  in 
want  of  repairs  within  the  meaning  of  the  statute,  so  long  as 
it  is,  under  the  circumstances  of  place,  time,  nature,  and 
amount  of  travel,  reasonably  safe  for  public  use  by  persons 
in  the  exercise  of  ordinary  care.  Wheeler  v.  Westpart^  30 
Wis.  392.  It  is  easily  seen  that,  as  said  in  Ehyner  v.  Me- 
nasha^  a  public  way  may  be  defective,  yet  not  be  in  such  a 
condition  as  to  be  insufficient  or  in  want  of  repair,  because, 
regardless  of  the  defect,  the  way  may  be  reasonably  safe 
for  public  use  by  persons  in  the  exercise  of  ordinary  care, 
under  the  circumstances.  A  highway,  though  out  of  repair 
to  some  extent,  is  not,  necessarily,  in  want  of  repair  in  the 
sense  of  not  being  free  from  actionable  defects,  so  long  as 
it  is  reasonably  safe  for  the  legitimate  purposes  thereof.  So 
in  charging  or  finding  the  existence  of  an  actionable  defect 
in  a  public  way,  either  the  language  of  the  statute  should 
be  used,  that  is,  that  the  way  was  insufficient  or  in  want  of 
repair;  or  the  equivalent  thereof  should  be  stated,  that  is, 
that  the  way  was  not  in  a  reasonably  safe  condition  for 
public  use.  It  is  the  better  practice,  in  submitting  to  a  jury 
a  question  covering  the  subject,  to  shape  it  in  this  form: 
Was  the  sidewalk,  at  the  time  and  place  of  the  injury,  in  a 
reasonably  safe  condition  for  public  use  ?  and  then  to  in- 
struct the  Jury  that  in  determining  it  they  should  consider 
the  location  of  the  way,  the  surroundings,  the  nature  and 
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amount  of  travel,  and  all  the  circnmstances  shown  by  the 
evidence  bearing  on  the  question.    But  it  is  perfectly  proper 
to  put  the  question  in  the  form  in  which  the  fact  is  substan- 
tially alleged  in  the  complaint  in  this  case,  i.  e.,  Was  the 
sidewalk,  at  the  time  and  place  of  the  accident,  insufficient 
and  in  want  of  repair?  —  the  jury  being  instructed  as  to 
what  constitutes  insufficiency  or  want  of  repair  within  the 
meaning  of  the  question.    It  is  always  proper  to  charge  the 
existence  of  a  fact  in  the  language  of  the  statute^  and  to 
submit  an  issue  in  respect  thereto  in  language  containing* 
the  substance  thereof  as  made  by  the  pleadings,  with  proper 
explanations.    In  this  case  the  pleader  alleged  that  the  side- 
walk was  in  a  defective,  insufficient,  and  dangerous  condi- 
tion.   That  sufficiently  informed  the  defendant  that  it  was 
claimed  that  the  sidewalk  was  insufficient  or  in  want  of  re- 
pair, or,  in  other  words,  that  it  was  not  reasonably  safe  for 
public  use. 

Did  the  evidence  warrant  the  submission  to  the  jury  of 
the  question  of  whether  there  was  an  actionable  defect  in 
the  sidewalk  which  caused  the  injury  complained  of?  That 
question  was  raised  on  a  motion  for  a  nonsuit  at  the  close 
of  plaintiff's  evidence,  and  by  a  motion  for  the  direction  of 
a  verdict,  and  again  by  a  motion  to  set  the  verdict  aside 
and  grant  a  new  trial;  and  the  rulings  of  the  court  ad- 
versely to  appellant  were  preserved  for  consideration  on 
this  appeal.  The  question  is  divisible.  It  involves,  first, 
whether  the  evidence  was  sufficient  to  raise  the  question  of 
whether  the  sidewalk  was  reasonably  safe  for  public  use  at 
the  time  of  the  accident;  second,  if  such  insufficiency  ex- 
isted, whether  appellant  had  knowledge,  actual  or  con- 
structive, thereof  in  time  to  remedy  the  defect;  and  third, 
whether  the  insufficiency  had  in  fact  existed  for  the  full 
period  of  three  weeks  continuously  immediately  preceding 
the  accident.  The  second  and  third  propositions  may  be 
considered  as  one  for  the  purposes  of  this  cause. 
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-'^e  evidence  indicated  that  the  defect  consisted  of  a  ridge 
0/  Aard  snow  or  ice  that  had  formed  during  the  winter  in 
the  center  of  the  sidewalk  about  four  inches  high,  and 
twelve  inches  wide  at  the  base,  sloping  from  the  highest 
point  of  the  ridge  at  the  center  thereof  to  the  edges,  and  in 
a  rough  and  slippery  condition,  so  that  a  person  in  using  the 
walk  was  liable  to  stumble  by  his  feet  coming  in  contact 
with  the  ridge,  or  to  step  upon  the  ridge  and  fail  by  his 
foot  slipping  upon  its  sloping  and  rough  side.  The  law  is 
too  well  settled  to  require  discussion  at  this  time,  that  the 
mere  slippery  condition  of  a  walk,  caused  by  ice  forming 
thereon  evenly,  or  substantially  so,  or  the  mere  existence  of 
a  roughened  condition  of  the  surface  of  a  walk  caused  by 
footprints  in  soft,  wet  snow  and  its  freezing  in  that  condi- 
tion, does  not  render  such  walk  insuflBcient  or  in  want  of 
repair  within  the  reasonable  meaning  of  the  statute;  but 
that  an  accumulation  of  snow  or  ice  on  a  walk  in  a  ridge  or 
rounded  form,  so  as  to  form  an  obstruction  to  the  use  there- 
of with  reasonable  safety,  by  persons  in  the  exercise  of  or- 
dinary care,  does  constitute  such  insufficiency  and  want  of 
repair.  Nothing  more  can  be  said  on  that  subject  than  has 
heretofore  many  times  been  said  by  this  court.  "Within  all 
reasonable  bounds,  the  question  involved  in  a  case  like  this, 
as  to  whether  an  accumulation  of  snow  or  ice  in  such  form 
as  to  render  the  sidewalk  insufficient  existed,  is  for  the  jury. 
We  are  not  prepared  to  say  from  the  evidence  in  the  record 
that  the  question  was  removed  from  that  sphere  and  that  it 
should  have  been  decided  by  the  court  as  one  of  law. .  In  a 
similar  case  in  Massachusetts  the  verdict  of  the  jury  in 
favor  of  the  plaintiff  was  sustained.  Luther  vi  Worcester^ 
97  Mass.  268.  In  Kling  v.  Bicfalo,  72  Hun,  641,  a  similar 
case,  involving  somewhat  peculiar  circumstances,  a  differ- 
ent conclusion  was  reached.  The  sidewalk  in  the  latter  case 
was  eight  feet  wide,  and  was  in  such  a  condition  as  to  be 
sufficient  to  accommodate  public  travel  outside  of  that  part 


Digitized  by  VjOOQIC 


218  SXJPKEME  COURT  OF  WISCONSIN.       [Nov. 

Byington  v.  Merrill,  112  Wia  21t 

occupied  by  the  ridge  of  ice  in  the  center  thereof.  The 
winter  was  one  of  exceptional  severity,  so  that  it  was  prac- 
tically impossible  for  the  municipality  to  keep  its  sidewalks 
free  from  such  accumulations  of  ice.  The  court  applied  the 
rule  that  the  Jaw  never  obliges  a  person  to  do  impossibili- 
ties. ^^  Lex  non  cogit  ad  tnipossibUia.^^  The  decision  also 
went  largely  upon  the  theory  that  a  person,  in  the  exercise 
of  ordinary  care,  under  such  circumstances  as  characterize 
the  happening  of  the  injury  in  question,  is  bound  to  expect 
inconvenience  from  accumulations  of  ice;  that  in  the  in- 
clement season  of  the  year,  in  exceptional  situations,  excep- 
tional care  must  be  exercised  by  a  traveler;  that  he  cannot 
depend  upon  the  municipality  doing  those  things  for  his 
safety  that  are  beyond  all  reason  under  the  circumstances. 
This  court  laid  down  the  same  doctrine  in  Ilyer  v.  Janestnlley 
101  Wis.  371,  and  Dapper  v.  Milwaukee^  107  Wis.  88,  and  in 
many  other  cases.  The  rule  that  mere  slipperiness  of  a 
walk,  caused  by  ice  on  the  surface  thereof,  does  not  render 
it  insufficient  within  the  meaning  of  the  statute,  rests  on 
that  doctrine,  as  does  likewise  the  rule  that,  a  mere  rough- 
ness of  the  surface  of  a  walk,  caused  by  footprints  made  in 
a  soft  snow  covering  thereof  and  the  freezing  thereof  in 
that  condition,  does  not  render  such  walk  insufficient  for 
public  use.  It  would  be  beyond  the  bounds  of  reason  to  ;re- 
quire  a  municipality  to  guard  against  danger  from  such  dif- 
ficulties in  this  climate.  Hence  its  duty,  as  regards  snow 
and  ice  on  its  walks,  under  sec.  1339,  Stats.  1898,  is  limited 
to  keeping  them  reasonably  clear  of  such  accumulations  as 
in  some  degree  render  such  walks  dangerous  for  public  use, 
by  constituting  to  some  extent,  at  least,  an  actual  obstruc- 
tion to  travel.  It  is  considered  that  there  was  some  evi- 
dence tending  to  establish  such  an  insufficiency  in  this  case, 
so  as  to  carry  the  question  to  the  jury. 

Notwithstanding  the  insufficiency  of  the  walk,  the  defect 
was  not  actionable  unless  appellant  had  notice  thereof,  act- 


Digitized  by  VjOOQIC 


29]  AUGUST  TEEM,  1901.  219 

Byington  v.  Merrill,  112  Wis,  211. 

ual  or  constructive,  for  such  length  of  time  as  to  charge  it 
with  a  breach  of  duty  in  not  having  remedied  the  defect, 
and  unless  the  defect  actually  existed  for  the  full  period  of 
three  weeks  prior  to  the  injury.  The  charter  of  appellant  pro- 
vides that  knowledge  of  an  insufficient  condition  of  a  side- 
walk shall  not  be  found,  so  as  to  fix  liability  upon  the  munici- 
pality for  the  consequences  thereof,  except  upon  satisfac- 
tory evidence  that  one  or  more  of  the  aldermen  of  the  ward 
in  which  the  sidewalk  is  located  had  knowledge  thereof  for 
^  sufficient  length  of  time  to  enable  the  city,  in  the  exer- 
cise of  ordinary  care,  to  remedy  the  same,  or,  upon  satis- 
factory proof  that  the  deficiency  existed  continuously  for  a 
period  of  three  weeks  immediately  preceding  the  accident, 
but  that  the  existence  of  such  fact  shall  not,  j?^  se^  be  de- 
cisive on  the  question  of  whether  the  city  had  such  knowl- 
edge or  not.  It  is  considered  that  such  is  the  fair  meaning 
of  the  charter  provision  on  the  subject.  The  language 
thereof,  so  far  as  r^ates  to  this  case,  is  as  follows: 

*The  city  shall  not  be  liable  for  damages  caused  by  any 
sidewalk  being  in  a  defective  or  dangerous  condition  or  out 
of  repair,  unless  it  be  shown  that,  previous  to  the  happen- 
ing of  the  same,  one  of  the  board  of  aldermen  of  the  ward 
in  which  the  same  is  located  had  knowledge  thereof;  and 
no  knowledge  of  such  condition  shall  be  presumed  unless 
the  defect  out  of  which  the  same  occurred  existed  three 
weeks  before  such  damage  occurred:  provided,  however, 
that  nothing  herein  contained  shall  be  so  construed  as  to 
mean  that  knowledge  is  to  be  presumed  because  such  three 
weeks  had  elapsed.'     Sec  97,  en.  32,  Laws  of  1885. 

Sec.  1339,  Stats.  1898,  as  amended  by  ch.  305,  Laws  of 
1899,  goes  further,  and  expressly  exempts  municipalities 
from  all  liability  fof  damages  for  injuries  sustained  by  reason 
of  an  accumulation  of  snow  or  ice  upon  any  bridge  or  high- 
way, unless  such  accumulation  shall  have  existed  for  three 
weeks.  In  order  to  appreciate  the  force  of  that  provision 
OB  applied  to  this  case,  it  must  be  borne  in  mind  that  the  word 
"highway,"  as  used  in  sec.  1339,  includes  streets  in  cities 
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and  villages  {Huston  v.  Ft.  Atkinson^  56  Wis.  350,  354),  and 
that  a  street  in  a  city  includes  the  sidewalks.  It  is  thus  that 
sec.  1339  has  always  been  held  to  apply  to  streets  in  cities 
and  villages,  including  that  portion  thereof  especially  de- 
voted to  the  use  of  pedestrians.    The  law  of  1899  and  the 
provisions  of  the  city  charter  of  appellant  to  which  we  have 
referred,  pretty  clearly  indicate  a  legislative  policy  to  ex- 
empt municipalities  from  liability  for  injuries  caused  by  im- 
|)airment  of  the  usefulness  of  sidewalks  and  other  public 
ways  by  accumulations  of  ice  and  snow,  except  in  extreme 
cases  of  neglect.    That  must  be  taken  into  consideration  in 
determining  the  full  scope  of  the  legislative  will.  The  mean- 
ing of  the  words  of  the  statute  is  not  to  be  restrained  at  all 
because  of  any  interference  thereof  with  common-law  rights, 
because  the  liability  of  municipalities  in  cases  like  this  is 
wholly  a  creature  of  the  statute.    The  legislature,  as  has 
often  been  said,  being  the  creator  of  the  right  to  compensa- 
tion for  injuries  caused  by  the  insufficiency  of  public  ways, 
can  take  it  away  at  any  time,  even  after  the  happening  of 
an  injury,  or  can  affix  any  condition  to  its  enjoyment  that  in 
its  judgment  the  public  welfare  demands.  Schaefer  v.  Fond 
du  Lac,  99  Wis.  333;  Daniels  v.  Racim,  98  Wis.  649. 

We  agree  with  the  construction  of  the  city  charter  of  ap- 
pellant and  of  the  law  of  1899  contended  for  by  appellant, 
that  the  manifest  purposes  thel'eof  were  to  preclude  con- 
structive notice  of  the  insufficiency  of  a  street  being  found 
against  the  municipality  in  the  absence  of  proof  of  its  ex- 
istence continuously  for  the  period  of  three  weeks  immedi- 
ately preceding  the  happening  of  the  result  complained  of, 
and  to  take  away  all  liability  of  the  municipality  in  such 
cases  as  this,  unless  the  insufficiency  causing  the  injury  ex- 
isted continuously  for  three  weeks  immediately  prior  to  the 
happening  thereof.  Notwithstanding  some  criticisms  upon 
the  charge  of  the  circuit  judge,  made  by  appellant's  counsel, 
it  is  considered  that  he  attempted  to  instruct  the  jury  fairly  in 
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regard  to  question  No.  3,  covering  the  subject  under  discus- 
sion, in  harmony  with  what  we  have  said.  The  question 
was  as  follows:  *^If  you  answer  question  No.  2  *Tes,'  had 
such  condition  of  said  walk  existed  for  a  period  of  three 
weeks  or  more  prior  to  the  time  of  the  accident?"  The 
question  would  be  more  satisfactory  to  us  if  worded  sub- 
stantially thus:  If  you  answer  the  second  question  "  Yes,"  had 
the  conditions  as  to  snow  and  ice,  which  rendered  the  walk 
insaflScient  for  public  use,  been  the  same  for  the  whole  of  the- 
three  weeks  immediately  preceding  the  happening  of  the 
injury  as  at  the  time  thereof  ?  But  the  jury  probably  under- 
stood the  question  submitted  that  way.  They  were  told  in 
the  instructions  in  regard  to  it  that  the  word  "  condition  " 
referred  to  the  insuflSciency  mentioned  in  question  Ko.  2, 
the  existence  of  an  accumulation  of  ice  and  snow,  rendering 
the  walk  unsafe  for  the  use  of  travelers  in  the  exercise  of 
ordinary  care,  and  that  if  such  condition  had  not  existed 
for  three  weeks  or  more  prior  to  the  accident,  but  was  in- 
terrupted by  a  heavy  fall  of  snow  removing  the  danger  for 
a  time,  running  into  or  wholly  within  the  three  weeks  im- 
mediately preceding  the  accident,  then  the  condition  men- 
tioned in  question  No.  2  did  not  exist  for  three  weeks  prior 
to  the  happening  of  plaintiflPs  injury  within  the  mean- 
ing of  the  question,  and  that  it  should  in  that  event  be  an- 
swered "  No." 

The  only  reason  seen  for  saying  that  fault  was  committed 
in  the  instructions  which  may  have  resulted  in  preventing 
the  jury  from  answering  question  No.  3  intelligently  and 
finding  the  fact  involved,  if  there  was  such  failure,  lies  in  a 
part  of  the. instructions  to  which  we  will  refer.  The  atten- 
tion of  the  jury  was  specially  directed  to  the  undisputed 
evidence  that  a  heavy  fall  of  snow  occurred  within  three 
weeks  before  the  accident,  which  wholly  covered  up  the 
ridge  of  snow  or  ice  in  the  center  of  the  walk ;  and  they 
were  told  that  such  circumstance  required  the  question  to- 
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be  answered  in  the  negative  unless  they  were  satisfied  from 
the  evidence  that,  notwithstanding  the  ridge  of  ice,  if  there 
was  one  before  the  heavy  fall  of  snow  referred  to,  was  wholly 
covered  thereby,  it  still  remained  dangerous.    Whether  the 
jury  understood  the  meaning  of  the  word  "dangerous" 
to  be  the  dsinger  arising  from  the  insufficiency  of  the 
walk  which  had  been  mentioned,  and  which  was  covered  by 
question  No.  2,  is  in  some  doubt.    If  they  did  not  so  under- 
stand the  instruction,  they  were  misled.    Whether  the  ex- 
istence of  the  ridge  of  ice  on  the  sidewalk  was  dangerous 
was  not  the  real  question  the  jury  were  called  upon  to  deal 
^ith,  or  at  least  it  was  not  the  question  which  they  should 
have  been  called  upon  to  deal  with,  which  was  whether  the 
sidewalk,  in  view  of  the  ridge  of  snow  or  ice  as  the  same 
existed  at  the  time  plaintiff  was  injured,  was  not  reasonably 
safe  for  public  use,  and  whether  that  condition  of  things  — 
insufficiency  of  the  walk  from  such  cause — had  existed  con- 
tinuously for  three  weeks  immediately  prior  to  the  accident. 
It  seems  that  the  jury  may  not  have  gotten  that  idea,  be- 
cause we  are  unable  to  discover  in  the  evidence  any  warrant 
for  the  answer  to  the  question  consistent  with  any  other 
view. 

Looking  at  the  evidence  as  favorably  as  we  reasonably 
can  for  respondent,  the  condition  which  the  jury  said  ren- 
dered the  walk  insufficient  was  caused  by  this  combination 
of  circumstances:  A  substantially  level  surface  of  the  side- 
walk, including  the  whole  region  thereof  outside  a  space 
about  twelve  inches  wide  near  the  center,  the  level  portions 
covered  with  hard  snow,  made  slippery  by  having  been 
walked  upon,  some  roughness  here  and  there^  caused  by 
footprints  made  in  the  snow  in  soft  weather  and  the  freez- 
ing of  the  snow  thereafter,  so  that  a  person  walking  there- 
on was  liable  to  slip  or  be  momentarily  turned  aside;  a 
ridge  of  ice  covering  twelve  inches  in  the  center  of  the 
walk,  rising  gradually,  with  sloping,  rough  sides,  caused  by 
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footprints  in  the  manner  above  indicated,. to  a  height  above 
the  general  level  of  the  snow  covering,  before  mentioned, 
of  three  or  four  inches,  so  that  a  person,  by  momentarily 
taming  toward  the  ridge  while  walking  along  the  side 
thereof,  was  liable  to  step  thereon  and  slip  or  stumble  and 
fall  to  the  hard  surface  of  the  walk  and  across  the  raised  por- 
tion thereof.  It  will  be  readily  seen  that  one  of  the  most  dan- 
gerous features  of  that  situation  was  the  hard  surface  of  the 
walk,  particularly  the  situation  that  rendered  probable  the 
fall  of  a  person  across  the  icy  ridge.  Another  of  the  danger- 
ous features  was  the  existence  of  the  rough  pathway  along  the 
side  of  the  ridge,  so  that  a  person,  in  walking,  was  liable  to 
make  a  misstep  or  in  some  other  way  be  caused  to  turn  slightly 
toward  the  ridge,  coming  in  contact  therewith,  and  stumble 
or  slip  and  fall  upon  the  hard  surface  of  the  walk.  With 
those  elements  of  danger  in  mind,  view  the  situation  as  it 
was  according  to  the  undisputed  evidence  about  two  weeks 
before  plaintiflf  was  injured.  The  sidewalk  was  then  cov- 
ered with  heavy,  wet  snow  from  twelve  to  eighteen  inches 
deep.  The  travel  was  thereafter,  for  a  considerable  period  of 
time,  confined  to  a  narrow  path  near  the  center  of  the  walk. 
Granted  that  the  icy  ridge  existed  before  such  fall  of  snow, 
and  existed  under  the  snow  thereafter,  we  still  have  an  en- 
tirely different  situation  from  that  at  the  time  of  the  acci- 
dent. Granted  that  after  the  fall  of  snow  a  person  in  walk- 
ing near  the  center  of  the  walk  was  liable  to  slip  because 
that  part  of  the  hard  surface  of  the  walk  was  the  highest, 
common  sense  teaches  that  such  an  occurrence  would  not 
have  been  attended  with  any  danger  of  personal  injury.  In 
that  situation,  if  a  person  had  fallen  at  all,  he  would  have 
come  in  contact  with  the  soft  snow.  At  the  time  of  the  in- 
jury a  fall  necessarily  meant  coming  in  contact,  with  great 
violence,  with  the  hard,  icy  surface  of  the  walk,  particularly 
the  icy  ridge  in  the  center  thereof.  It  seems  clear  that  the 
icy  ridge  in  the  center  of  the  walk,  which  the  jury'  found 


Digitized  by  VjOOQIC 


224         SUPREME  COURT  OF  WISCONSIN.      [Nov, 

Byington  ▼.  Merrill,  112  Wis.  21t 

existed  for  more  than  three  weeks  prior  to  the  happening 
of  plaintiflTs  injury,  was  but  one  of  several  circumstances 
in  combination,  which  created  the  dangerous  condition  com- 
plained of,  no  one  of  which  existed  except  the  icy  ridge 
after  the  heavy  fall  of  snow  for  a  considerable  length  of 
time.     When  the  statute  says  no  action  shall  be  maintained 
to  recover  damages  caused  by  an  accumulation  of  snow  and 
ice  upon  a  highway  unless  it  shall  have  existed  for  three 
weeks,  it  means,  unless  it  shall  have  existed  for  that  period 
of  time  under  such  circumstances  as  to  render  the  insuffi- 
ciency in  the  traveled  way,  which  caused  the  injury,  contin- 
uous for  three  weeks.     To  say  that  the  mere  existence  of  an 
accumulation  of  ice  for  more  than  three  weeks,  under  con- 
ditions entirely  diflferent  from  those  which  rendered  it  an 
eflBcient  element  of  danger  for  a  small  part  of  such  period, 
satisfies  the  statute,  would  fail  most  completely  to  give  effect 
to  the  manifest  legislative  purpose.     It  is  considered  that, 
viewing  the  question  submitted  to  the  jury  covering  this  feat- 
ure of  the  case,  with  the  instruction  in  respect  thereto,  as  sub- 
mitting the  issue  so  that  they  comprehended  the  full  scope 
thereof,  their  finding  was  contrary  to  the  undisputed  evi- 
dence. 

It  is  suggested  that  the  court  erred  in  refusing  to  submit^ 
at  appellant's  request,  the  following  question:  "Was  the 
sidewalk  at  the  place  and  time  of  the  accident  in  a  reason- 
ably safe  condition  for  persons  to  walk  upon  while  in  the 
exercise  of  ordinary  care  ? "  Counsel  seem  to  suppose  that  . 
question  No.  2,  submitted  by  the  court,  wherein  the  jury 
were  asked  to  decide  whether,  at  the  time  and  place  of  the 
accident,  there  was  an  accumulation  of  snow  on  the  walk  in 
a  rough,  uneven,  and  slippery  ridge,  so  as  to  render  the  walk 
insufficient  for  public  use,  did  not  include  the  element  of 
whether  the  walk  was  reasonably  safe  for  persons  to  travel 
upon  in  the  exercise  of  ordinary  care.  We  have  already 
spoked  upon  that  subject.     If  the  sidewalk  was  insufficient 
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for  public  use  it  was  not  in  a  reasonably  safe  condition  for 
ftQch  use,  and  vice  versa.  A  finding  of  fact  in  answer  to  a 
question  submitted  in  one  form  cannot  be  added  to  by  an 
answer  to  a  question  in  a  different  form  but  meaning  the 
same  thing.  It  is  not  a  proper  practice  to  split  up  issues  or 
submit  them,  in  taking  a  special  verdict,  in  various  forms. 
The  vice  of  that  course  has  recently  received  the  earnest 
attention  of  this  court  in  the  hope  that  what  was  then  said 
might  cause  the  bad  practice  to  be  indulged  in  less,  if  not 
entirely  prevented.    Mauch  v.  Hartford^  ante^  p.  40. 

Complaint  is  made  because  the  court  refused  to  submit 
this  question:  "Was  the  injury  Tlirhich  plaintiff  received 
the  result  of  an  accident  for  which  neither  party  was  at 
fault?"  Here  again  we  see  failure  to  comprehend  the 
essentials  of  a  special  verdict.  Such  essentials  are  confined 
to  the  material  issues  made  by  the  pleadings  and  contro- 
verted on  the  evidence,  and  no  practice  is  better  calculated 
to  defeat  the  very  object  of  such  a  verdict  than  that  of  sub- 
mitting questions  differing  in  form,  each  covering  in  its 
entirety  a  particular  issue,  or  one  of  the  questions  so  cover- 
ing an  issue,  and  others  covering  some  element  thereof;  or 
submitting  a  question  covering  a  material  controverted  issue, 
with  another,  as  was  desired  in  this  case,  in  such  form  as  to 
invite  inconsistent  answers.  Such  a  method  of  confusing 
and  trapping  jurors  should  be  guarded  against  at  every  step 
in  executing  the  special  verdict  statute.  The  learned  court 
in  this  case,  by  one  question,  submitted  the  issue  as  to 
whether  the  wfilk  was,  at  the  time  and  place  of  the  injury, 
insufficient  or  in  want  of  repair;  and  in  the  event  that  such 
question  was  answered  in  the  affirmative  the  jury  were 
asked  by  another  question  to  decide  whether  the  insuflBciency 
or  want  of  repair  was  the  proximate  cause  of  the  injury 
complained  of.  The  answers  to  thope  questions  necessarily 
covered  the  subject  of  whether  the  injury  to  respondent  was 
the  result  of  a  mere  accident,  and  the  question  requested  on 
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that  subject  was  very  properly  refused.  The  firmness  which 
the  learned  judge  exercised  in  rejecting  useless  questions 
receives  our  commendation.  Such  firmness  will  do  much  to 
correct  the  false  notions  that  have  grown  up  in  some  minds 
as-to  the  wisdom  of  the  special  verdict  statute. 

Further  complaint  is  made  because  the  court  refused  to 
submit  to  the  jury  this  question:  "Was  the  sidewalk  in 
question,  at  the  place  where  plaintiff  was  injured,  in  a  rea- 
sonably safe  condition  on  February  5, 1900?"  The  ques- 
tion was  properly  rejected.  It  was  covered  by  questions  2 
and  3.  It  was  in  any  event  but  a  mere  element  of  the  issue 
as  to  whether  the  insuflBcient  condition  of  the  walk,  which 
caused  the  accident,  if  it  was  so  caused,  existed  for  three 
weeks  continuously  immediately  prior  thereto. 

Maiiy  other  complaints  are  made  of  refusals  to  submit 
questions,  but  what  we  have  said  would  only  need  to  be  re- 
peated in  answering  them.  Such  complaints  are  made,  as 
it  seems,  unmindful  that  this  court  has  condemned,  over  and 
over  again,  the  doing  of  the  very  things  which  counsel  in- 
sist the  learned  trial  court  erroneously  refused  to  do.  An 
earnest  study  of  the  many  decisions  of  this  court  in  respect 
to  the  propei*  method  of  taking  a  special  verdict  is  sug- 
gested. The  verdict,  as  framed  by  the  trial  court,  covered 
every  issue  made  by  the  pleadings  that  was  controverted  on 
the  evidence. 

The  circuit  judge,  in  several  instances,  in  the  instructions 
to  the  jury,  spoke  of  the  condition  of  the  walk  as  if  insuffi- 
ciency thereof  for  public  use,  at  the  time  and  place  of  plaint- 
iflF's  injury,  was  established  by  the  evidence,  or  to  be  taken 
that  way  by  the  jury,  as,  for  example,  this  language  was 
used  in  respect  to  the  question  of  whether,  if  the  jury  found 
in  answer  to  question  No.  2  that  the  walk  at  the  time  and 
place  of  the  injury  was  insufficient  for  public  use,  such  con- 
dition had  existed  for  such  a  length  of  time  that  the  defend- 
ant, in  the  exercise  of  ordinary  care,  ought  to  have  dis- 
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<5overed  and  remedidd  it  before  the  accident:  "If  you  are 
^tisfied,  from  all  the  evidence  and  circumstances  of  the  case, 
that  the  defective  condition  of  said  walk  had  existed  for 
such  a  time  that  the  city  authorities,  in  the  exercise  of  ordi- 
nary care,  should  have  known  of  and  remedied  it  before  the 
I  accident,  then  you  should  answer  this  question  No.  4  *  Tes.' " 

I  Probably  the  court,  in  using  that  language,  had  in  mind  that 

f  the  question  he  was  talking  to  required  an  answer  only  in 

the  contingency  that  the  jury  found,  in  answer  to  question 
No.  2,  that  the  sidewalk  was  in  fact  in  an  insuflBcient  con- 
dition at  the  time  indicated  in  the  fourth  question.  The 
jury  probably  listened  to  the  instruction  with  that  in  mind 
and  were  not  misled.  However,  it  was  a  mistake  to  use  lan- 
guage reasonably  calculated  under  any  circumstances  to  con- 
vey the  idea  that  any  one  of  the  material  issues  to  be  decided 
by  the  jury  had  been  mentally  passed  upon  by  the  judge. 
Jurors  are  liable  to  take  such  language  as  is  complained  of 
as  indicating  a  leaning  on  the  part  of  the  judge  as  to  where 
the  truth  lies  in  a  matter  which  they  are  to  decide.  The 
court  could  just  as  easily  have  said,  in  terms,  or  plainly,  in 
effect:  If  you  say  in  answer  to  question  No.  2  that  the  side- 
walk at  the  time  and  place  of  the  injury  was  insufficient  for 
public  use,  or  in  other  words  was  not  reasonably  safe  for 
persons  to  travel  upon  in  the  exercise  of  ordinary  care,  then 
question  No.  4  must  be  answered,  and  in  that  event,  if  you 
are  satisfied  from  all  the  evidence  and  all  the  circumstances 
established  thereby,  bearing  on  the  question,  that  the  insuffi- 
cient condition  of  the  walk  had  existed  for  such  a  length  of 
time  that  the  officers  of  the  defendant,  by  the  exercise  of 
ordinary  care,  could  have  discovered  and  remedied  the  same, 
you  should  answer  the  question  "Tes." 

What  we  have  said  covers  all  matters  submitted  for  con- 
sideration that  require  special  mention  in  this  opinion,  ex- 
^pt  the  course  taken  by  the  circuit  judge  in  giving  general 
instructions  to  the  jury.  The  erroneous,  prejudicial  practice  of 
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giving  such  instructions  in  submitting  causes  for  special  ver- 
dicts seems  to  have  become  so  firmly  intrenched  in  some  juris- 
dictions that  a  correction  thereof  is  attended  with  many  and 
serious  difficulties.  The  correct  practice  has  been  repeatedly, 
in  recent  years,  laid  down  by  this  court.  It  is  not  perceived 
why,  in  view  of  the  many  decisions  rendered  upon  the  sub- 
ject, the  erroneous  practice  is  continued,  in  the  very  face  of 
certain  reversal,  to  the  great  prejudice  of  the  successful 
party  below,  whoever  he  may  be.  It  is  much  to  be  hoped 
that  we  shall  see  less  of  such  erroneous  practice  in  the  future 
than  we  have  seen  in  the  past.  No  reason  is  perceived  why 
further  violations  of  the  law  in  regard  to  the  proper  method 
of  instructing  juries,  in  connection  with  the  taking  of  special 
Verdicts,  should  occur.  Certainly,  if  a  reason  does  exist,  we 
cannot  hope  to  remove  it  by  anything  further  we  can  say 
on  the  subject.  What  has  been  many  times  said  leaves  no 
room  to  say  more.  Kohler  v.  West  Side  B.  Co,  99  Wis.  33; 
Worachek  v.  New  Denmark  M,  H.  F.  Ins.  Co.  102  Wis.  81; 
McDermoU  v.  Jackson^  102  Wis.  419 ;  Schmdler  v.  C.  <&  N. 
W.  E.  Co.  102  Wis.  564;  Watd  v.  C,  M.  &  St  P.  JS.  Co.  102 
Wis.  215;  Boater  v.  C  <&  JV.  W.  B.  Co.  104  Wis.  307,  318; 
New  Home  S.  M.  Co.  v.  Simon,  104  Wis.  120;  Mushach  v. 
Wis.  C  Co.  108  Wis.  57,  70. 

We  are  not  unmindful  of  the  fact  that  the  real  legislative 
purpose  of  the  special  verdict  statute,  that  of  securing  a  de- 
cision, by  the  jury  in  a  cause,  of  each  material  issue  made  by 
the  pleadings  and  controverted  on  the  evidence,  separate 
from  any  other  issue  and  entirely  uninfluenced  by  any 
thought  as  to  the  final  result  to  be  reached  by  an  application 
of  the  law  to  the  facts  requiring  a  general  finding,  or  any 
general  consideration  by  the  jury  at  all  of  the  case  as  a  whole, 
including  the  law  and  the  facts,  and  entirely  uninfluenced, 
so  far  as  practicable,  by  any  knowledge  of  the  law  in  respect 
to  the  result  of  their  findings,  and  that  a  practice  inconsist- 
ent therewith  is,  by  reasonable  inference,  prohibited  by  the 
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atatQte,  has  not  always  been  fully  appreciated  and  firmly  en- 
forced even  by  this  court.  Errors  of  trial  courts  in  the  ad- 
ministration of  the  statute  have  occurred  naturally  and  were 
excusable.  But  the  time  for  such  errors  as  we  are  now  con- 
sidering has  long  since  passed.  Eeasonable  attention  and 
obedience  to  the  decisions  of  this  court,  which,  doubtless,  all 
concerned  in  the  administration  of  the  law  in  trial  courts 
will  cheerfully  give,  will  prevent  the  recurrence  thereof. 
Here  the  learned  circuit  judge,  in  the  opening  lines  of  his 
instructions,  attempted  to  give  the  jury,  as  appears,  a  general 
idea  of  all  the  principles  of  law  applicable  to  the  case, —  prin- 
ciples with  which  they  had  nothing  whatever  to  do,  but 
which  were  well  calculated,  by  the  mannef  in  which  they 
were  stated  by  the  learned  court,  to  inform  the  jury  how  it 
was  necessary  for  them  to  answer  the  questions  submitted 
in  order  to  enable  the  plaintiflf  to  recover.  That  was  clearly 
reversible  error.  A  trial  ju"4ge,  unless  he  desires  to  address 
a  jury  generally  in  regard  to  their  duty  to  impartially  decide 
the  issues  in  the  order  in  which  they  are  submitted  and  wholly 
nninfluenced  by  any  consideration  other  than  the  evidence 
given  in  the  court,  which  he  may  properly  do  and  to  any 
length  which  he  may  see  fit,  should  confine  his  instructions 
to  an  explanation  of  each  question  by  itself  and  such  instruc- 
tions in  respect  thereto  as  are  reasonably  necessary  to  enable 
the  jury  to  intelligently  consider  and  answer  it.  The  rule 
in  that  regard,  and  those  to  which  we  have  referred  as  to  the 
proper  manner  of  framing  special  verdicts  to  the  end  that 
there  shall  be,  so  far  as  practicable,  but  one  question  for  each 
material  issue  made  by  the  pleadings  and  controverted  on 
the  evidence,  concisely  worded  so  as  to  admit  of  a  direct  an- 
swer, must  be  firmly  enforced.  That  is  the  only  eflfective 
method,  as  it  seems,  to  accomplish  what  was  expected  of  the 
special  verdict  statute  and  rescue  it  from  the  prejudice  grow- 
ing out  of  a  bad  practice,  which  has  given  legitimate  ground 
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for  believing  that  it  is  often  a  means  for  defeating  rather 
than  promoting  justice.  It  was  conceived  and  brought  forth 
in  wisdom,  but,  like  many  good  laws,  it  may  be  bent  so  far 
away  from  its  legislative  purpose  as  to  be  an  instrument  of 
mischief;  but  the  fault  in  that  regard  is  with  those  who  ad- 
minister, not  with  those  who  made,  the  law. 

The  judgment  must  be  reversed  for  error  of  the  court  in 
giving  general  instructions  to  the  jury  in  connection  with 
the  submission  of  the  case  to  them  for  a  special  verdict, 
and  because  the  undisputed  evidence  shows  that  the  insuf- 
ficient condition  of  the  sidewalk,  which  the  jury  found,  ex- 
isted at  the  time  of  plaintiff's  injury  and  which  was  the 
proximate  cause  thereof,  did  not  exist  continuously  for  three 
weeks  immediately  prior  to  the  accident,  so  as  to  satisfy 
the  statutory  condition,  in  that  regard,  of  plaintiff's  right 
to  recover  compensation  for  her  injuries.  The  court  should 
have  granted  a  nonsuit  upon  appellant's  motion  therefor  at 
the  close  of  plaintiff's  evidence.  Failing  in  that,  the  motion 
for  the  direction  of  a  verdict  should  have  been  granted,  and 
failing  in  that  the  verdict  should  have  been  set  aside  and  a 
new  trial  granted  on  appellant's  motion  therefor.  The 
third  question  covering  the  issue  in  respect  to  whether  the 
condition  of  the  sidewalk,  found  by  the  jury  to  have  existed 
at  the  time  of  the  accident  in  answer  to  question  No.  2,  ex- 
isted for  three  weeks  continuously  immediately  prior  there- 
to, should  have  been  answered  in  the  negative.  If  a  motion 
had  been  made  to  correct  the  answer  given  by  the  jury  by 
changing  it  to  the  negative  in  conformity  with  the  un- 
disputed evidence,  and  the  court  had  ruled  adversely  to  the 
appellant,  this  court  could  reverse  the  judgment,  direct  the 
verdict  to  be  corrected,  and  a  judgment  of  dismissal,  with 
costs  in  favor  of  appellant,  to  be  rendered  on  the  verdict  as 
corrected.  Dummer  v,  Milwaukee  E,  B.  <&  Z.  Co.  108  Wis. 
589,  593;  Wanzer  v.  Chij?pewa  Valley  E.  R.  Co.  108  Wis. 
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319,  326;  Stafford  v.  CUppewa  Valley  E.  R.  Co.  110  Wis. 
331.    Bat  as  the  record  stands  we  mast  reverse  the  judg- 
ment and  remand  the  cause  for  a  new  triaL 
By  the  Cowrt. —  So  ordered. 

On  January  28, 1902,  a  motion  by  the  respondent  for  a 
rehearing  was  held  to  have  been  waived. 


Hatch,  Respondent,  vs.  Eubtzweil  and  another,  Appellants. 

NijfveatJber  5 — November  29, 1901, 

•  Appealable  order. 

An  order  after  judgment  made  under  sea  2881,  Stats.  1898,  permitting 
a  party  to  file  exceptions  to  the  findings  and  extending  the  time 
for  settling  a  bill  of  exceptions,  does  not  affect  any  substantial 
right  and  is  not  appealabla 

Appeal  from  an  order  of  the  circuit  ceurt  for  Marathon 
county:  W.  C.  Silvbrthoen,  Circuit  Judge.  Ajppeal  dis- 
missed. 

On  January  5, 1900,  judgment  was  entered  for  the  defend- 
ants discharging  the  lien  of  plaintiflf's  mortgage.  No  excep- 
tions were  filed  to  the  findings  and  no  steps  were  taken 
toward  settling  a  bill  of  exceptions  until  January  12,  1901, 
when  the  plaintiff  obtained  an  order  to  show  cause  why 
plaintiff  should  not  be  permitted  to  file  exceptions,  and  why 
the  time  for  settling  a  bill  of  exceptions  should  not  be  ex- 
tended. The  order  was  based  upon  the  record  and  upon  the 
affidavit  of  one  of  plaintifTs  attorneys.  On  the  hearing  it 
wa^  met  by  counter  aflRdavits,  but  after  due  consideration, 
and  on  January  18,  1901,  the  court  made  an  order  allowing 
plaintiff  to  file  exceptions  to  the  findings  within  twenty 
days,  and  to  serve  a  bill  of  exceptions  within  sixty  days, 
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upon  payment  of  $10  attorney  fees.  Due  exceptions  were 
made  to  the  order,  and  this  appeal  is  taken  therefrom  by  the 
defendants. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  Bumpy  MarcIieUi  <&  Bump^  and  for  the  respondent  on 
that  oi  A.  L,  Kreutzer, 

Bardeen,  J.  The  case  of  Wood  v.  Blytfie^  42  Wis.  300, 
decides  that  an  order  of  the  circuit  court,  after  judgment, 
granting  or  refusing  an  extension  of  the  time  for  settling  a 
bill  of  exceptions,  does  not  affect  any  substantial  right  and 
is  not  appealable.  The  fact  that  the  order  in  this  case  al- 
lows the  plaintiff  to  file  exceptions  to  the  findings  does  not 
alter  the  situation.  The  authority  of  the  court  in  both  in- 
stances is  given  by  sec.  2831,  Stats.  1898. 

Under  the  rule  laid  down  in  the  case  above  mentioned, 
there  is  nothing  for  us  to  do  but  to  dismiss  the  appeaL 

By  the  Court. —  So  ordered. 


Thb  Statb  bx  BEL.  Tbwalt  vs.  Pollabd,  Justice  of  the 

Peace. 

November  6 — November  29, 190 L 

Supreme  court:  Superintending  control,  when  exercieed:  Constitutional 
law:  Supervisory  Jurisdiction  of  circuit  courts:  Prohibition, 

1.  The  supreme  court  will  not  exercise  its  extraordinary  power  of  su- 

perintending control  over  inferior  courts  when  there  is  another 
adequate  remedy. 

2,  Sec.  8,  art  VII,  Const  (providing  that  circuit  courts  shall  have  ''ap- 

pellate jurisdiction  from  all  inferior  courts  and  tribunals,  and  a 
supervisory  control  over  the  same/'  and  <*  shall  have  the  power  to 
issue  writs  of  habecui  corpus,  mandamus,  injunction,  quo  warranto, 
certiorari,  and  all  other  writs  necessary  to  carry  into  effect  their 
orders,  judgments,  and  decrees,  and  give  them  a  general  control 
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over  inferior  ooorts  and  jurisdictions*'),  is  an  absolute  grant  of  su- 
penrisory  jurisdiction,  and  the  legislature  cannot  take  awaj  any 
part  thereof,  nor  deprive  the  circuit  court  of  the  use  of  any  com- 
mon-law writ,  whether  named  in  said  section  or  not,  necessary  to 
the  exercise  of  such  jurisdiction.  So  far,  therefore,  as  sea  3457, 
Stata  1896,  inhibits  the  use  of  the  writ  ot  prohibition  by  the  cir- 
cuit courts  in  the  exercise  of  their  sopenrisory  jurisdiction,  it  is 
void. 

Pkohibition  to  S,  R.  PoUard^  a  justice  of  the  peace.   Writ 


This  is  an  application  for  a  writ  of  prohibition  to  be  issued 
out  of  this  court,  preventing  the  respoudent,  as  justice  of  the 
peace,  from  the  commission  of  further  acts  in  a  certain  prose- 
cution pending  before  him,  on  the  ground  that  such  acts  are 
in  excess  of  his  jurisdiction.    The  verified  relation  showed 
that  on  October  9, 1901,  one  Banks  made  complaint  in  writ- 
ing to  the  respondent,  who  was  a  justice  of  the  peace  of  the 
city  of  Viroqua,  charging  that  Grant  Pierce  and  Jack  Mills 
had  violated  sees.  1565a-1565^  of  the  Revised  Statutes  of 
Wisconsin,  relating  to  the  sale  of  intoxicating  liquors;  that 
on  the  filing  of  the  said  complaint,  and  before  issuing  any 
warrant  in  said  case,  Justice  PoUard  issued  a  subpoena  for 
the  attendance  of  fourteen  witnesses,  including  the  relator, 
and  that  said  subpoena  required  the  relator,  as  secretary  of 
the  Viroqua  Club,  to  produce  the  secretary's  books  and  rec- 
ords before  the  justice;  that  the  relator  appeared  before  the 
justice,  but  refused  to  produce  the  books  and  records  on  the 
ground  that  their  production  might  tend  to  criminate  him; 
that  the  justice  thereupon  decided  that  the  production  of 
said  books  would  not  tend  to  criminate  him,  and  required 
the  relator  to  show  cause  why  he  should  not  be  punished  for 
contempt.    Upon  this  relation  an  application  was  made  to 
this  court  on  the  16th  of  October,  1901,  for  the  issuance  of 
an  alternative  writ  of  prohibition ;  and  said  writ  was  on 
said  day  duly  issued,  and  made  returnable  on  the  5th  day 
of  November,  1901,  at  which  time  the  respondent  appeared 
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and  moved  that  the  alternative  writ  be  qnashed  because 
(1)  the  same  was  improvidently  issued,  and  because  (2)  it 
appears  upon  the  face  of  the  relation  and  of  the  writ  that 
the  respondent  has  not  exceeded  his  jurisdiction. 

W.  F,  Wolfe  and  O.  W,  GraveSy  for  the  relator. 

J.  Henry  Bennett^  district  attorney,  and  the  Attorney  Oen- 
eraly  for  the  respondent. 

WiNSLow,  J.    This  is  an  application  for  the  exercise  by 
this  court  of  the  power  of  superintending  control  over  a 
justice  of  the  peace.     Since  the  case  of  State  ex  rel.  Fourth 
Nat,  Bank  v.  John^on^  103  Wis.  591,  there  seems  to  be  little 
necessity  of  discussing  the  nature  and  extent  of  the  juris- 
diction of  this  court  by  way  of  a  superintending  control 
over  inferior  courts.     It  is  a  high  power,  which  enables  this 
court,  by  the  use  of  all  necessary  and  proper  writs,  includ- 
ing the  writ  of  prohibition,  to  control  the  course  of  litiga- 
tion !n  inferior  courts  when  such  a  court  either  refuses  to 
act  within  its  jurisdiction,  or  acts  beyond  its  jurisdiction,  to 
the  serious  prejudice  of  the  citizen.     But  this  court  will  not 
exercise  its  jurisdiction  when  there  is  another  adequatarem- 
edy,  by  appeal  or  otherwise,  nor  unless  the  exigency  is  of  ^ 
such  an  extreme  nature  as  obviously  to  justify  and  demand 
the  interposition  of  the  extraordinary  superintending  power 
of  the  court  of  last  resort  of  the  state.     State  ex  rel.  MeggeU 
V.  G'NeiU^  104  Wis.  227;  State  ex  rel,  Milwaukee  v.  Ludwig^ 
100  Wis.  226.     And  so,  when  the  application  for  the  alter- 
native writ  in  this  matter  was  made,  counsel  was  asked 
from  the  bench  whether  there  was  not  an  adequate  remedy 
Often  to  the  relator  by  application  to  the  circuit  court.     To 
this  counsel  replied   that  under  sec.  3457,  Stats.  1898,  the 
writ  of  prohibition  can  only  be  issued  by  this  court,  and 
hence  that  he  was  compelled  to  come  to  this  court  for  re- 
lief.    Out  of  deference  to  the  provisions  of  this  section, 
which  has  stood  upon  the  statute  book  of  the  state  since 
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1849  (sec.  9,  ch.  125,  R  S.  1849),  we  concluded  to  issue  the 
alternative  writ,  and  suggested  to  counsel  that  when  the 
case  carae  up  for  argument  we  should  desire  to  hear  argu- 
ment upon  the  question  of  the  constitutionality  of  sec.  3457, 
so  far  as  it  attempted  to  strip  the  circuit  courts  of  the  power 
to  issue  writs  of  prohibition.    Such  argument  has  been  had 
opon  the  motion  to  quash,  and  the  question  is  now  before 
OS  for  decision. 

The  constitutional  grant  of  power  to  the  circuit  courts 
(Const.  Wis.  art.  VII,  sec.  8)  is  aa  follows: 

"The  circuit  courts  shall  have  original  jurisdiction  in  all 
matters  civil  and  criminal  within  this  state,  not  excepted  in 
this  constitution,  and  not  hereafter  prohibited  by  law;  and 
appellate  jurisdiction  from  all  inferior  courts  and  tribunals, 
ana  a  supervisory  control  over  the  same*  They  shall  also 
have  the  power  to  issue  writs  of  habeas  corpus^  rnamdamus^ 
injunction,  quo  wa/rrcmtOy  certiorari^  and  all  other  writs  nec- 
essary to  carry  into  effect  their  orders,  judgments  and  de- 
crees, and  give  them  a  general  control  over  inferior  courts 
and  jurisdictions." 

This  grant  of  power  was  said  by  this  court  at  an  early  day 
to  vest  the  circuit  court  with  "greater  powers  than  were 
probably  ever  before  in  a  free  government  delegated  to  any 
one  tribunal,— the  united  powers  of  the  English  King's 
Bench,  common  pleas,  exchequer,  and  chancery."  Putnam  v. 
Sweety  2  Pin.  802.  See,  also.  State  ex  rel.  Atfy  Gen.  v.  Portage 
City  W.  Co.  107  Wis.  441.  It  will  be  at  once  seen  that  the  sec- 
tion of  the  constitution  quoted  contains  three  separate  grants 
of  jurisdiction  to  the  circuit  courts:  first,  the  original  juris- 
diction in  all  matters,  civil  or  criminal;  second,  the  appel- 
late jurisdiction  from  all  inferior  courts  and  tribunals;  and, 
third,  the  supervisory  control  over  all  such  courts  and  tri- 
bunals.' Added  to  these  definite  grants  of  jurisdiction  is 
also  given  the  power  to  issue  all  writs  necessary  to  make 
their  orders  and  judgments  effective,  and  give  them  a  gen- 
eral control  over  inferior  courts.  It  is  plain  that  the  words 
"supervisory  control,"  in  the  section,  are  to  be  construed  as 
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synonymous  with  the  words  "superintending  control,"  as 
used  in  the  constitutional  grant  of  power  to  this  court.  The 
first  of  these  grants  of  jurisdiction,-  namely,  the  grant  of 
original  jurisdiction,  is  expressly  limited  to  matters  not  else- 
where excepted  in  the  constitution,  and  not  thereafter  pro- 
hibited by  law.    The  second  grant  of  jurisdiction,  namely, 
the  appellato  jurisdiction,  is  necessarily  limited  by  futare 
statutes  regulating  and  providing  for  appeals,  because  ap- 
peals are  always  purely  statutory  matters,  and  may  be  pro- 
vided or  taken  away  as  the  legislature  may  see  fit.    But  the 
third  grant  of  jurisdiction,  namely,  the  "  supervisory  con- 
trol," is  not  limited  by  the  constitution  itself,  nor  is  power 
expressly  or  impliedly  given  to  the  legislature  to  impair  it 
or  take  it  away.    It' stands  in  the  constitution  as  an  absolute 
grant  of  power,  which  is  just  as  broad  and  sweeping  in  its 
terms  as  the  grant  of  "  superintending  control ''  to  this  court 
in  sec.  3  of  art.  YII  of  the  constitution.    This  grant  carried 
with  it  the  power  to  issue  all  the  common-law  writs  neces- 
sary to  carry  it  into  effect,  even  had  no  writ  been  named  in 
the  constitution.    Att^y  Oen.  v.  Railroad  Cos.  35  Wis.  425; 
State  ex  rel.  Fourth  Nai.  BanJc  v.  Johnson^  103  Wis.  591. 
See,  also,  an  exhausti\re  and  learned  note  to  this  case,  on  tbe 
subject  of  superintending  control.     51  L.  R  A.  33,  subd. 
XII.    It  was  therefore  unnecessary  to  name  any  writs  in 
the  constitution,  because  the  court  took  the  writs  with  the 
grant  of  jurisdiction,  and  hence,  also,  the  fact  that  the  writ 
of  prohibition  is  not  named  in  the  section  is  of  no  moment. 
There  is,  of  course,  but  one  conclusion  from  these  consid- 
erations, and  that  is  that  the  legislature  cannot  take  from 
the  circuit  court  any  part  of  its  supervisory  jurisdiction  over 
lower  Courtis,  nor  deprive  the  circuit  court  of  the  use  .of  any 
writ  so  far  as  it  may  be  necessary  for  the  exercise  of  that 
jurisdiction.   So  far,  therefore,  as  sec.  3457,  Stats.  1898,  at- 
tempts to  do  this,  it  must  be  held  to  be  void.     No  reason  is 
perceived,  however,  why  the  section  may  not  stand  as  a 
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valid  enactment  so  far  as  it  regulates  the  practice  in  the  su- 
preme court  in  the  matter  of  the  issuance  of  writs  of  prohi- 
bition from  this  court,  and  so  far  as  it  inhibits  the  use  of  the 
writ  by  the  circuit  court  in  the  exercise  of  its  original  juris- 
diction. There  was  therefore  an  adequate  remedy  open  to 
the  relator  in  the  circuit  court  by  which  his  rights  could  be 
protected  if  the  respondent  was  acting  beyond  his  jurisdic- 
tion; and,  such  being  the  case,  this  court  refuses  to  assume 
jarifldiction. 
By  the  Court, —  Writ  quashed. 


Babtletf,  Appellant,  vs.  Eau  Claire  Countt,  Bespondent. 

November  6 — November  B9, 1901, 

Cotttilf  board:  Record*:  Collateral  attadc:  Special  meeting:  Sufficiency 
of  request:  Compensation  of  officers  in  **  tramp  "  cases:  Resolution 
cf  county  board:  Construction:  Adoption:  Reasonableness:  Evidence, 

1*  The  record  of  the  proceedings  of  a  county  board  kept  in  a  book  by 
the  clerk,  pursuant  to  sea  709»  Stats.  1898,  cannot  be  contradicted 
or  assailed  collaterally  by  parol  testimony. 

&  A  resolution  adopted  by  a  county  board  under  subd.  6a,  sea  15474 
&  ft  R  Ann.  Stats.,  prescribing  fees  for  tramp  cases,  '*to  the  con- 
stable or  sheriff  for  each  arrest  1^50;  to  police  conviction  (l.OO.'* 
does  not  so  clearly  indicate  an  intention  to  regulate  the  compensa- 
tion of  the  municipal  judge  in  tramp  cases,  or  to  change  that  pre- 
scribed by  general  law,  as  to  warrant  the  court  in  giving  it  such  a 
construction. 

&  When  the  request  for  the  calling  of  a  special  meeting  of  the  county 
board  on  its  faoe  satisfies  the  requirements  of  sea  664,  Stats.  1898, 
a  meetitig  held  in  pursuance  thereof  is  presumptively  legal 

i  Such  a  request  toeing  signed,  when  delivered  to  the  county  clerk,  by 
eighteen  of  the  twenty-seven  members  of  the  board,  evidence  that 
the  date  of  the  meeting  was  inserted  therein  after  ^a  few  signa- 
tures ^  bad  been  affixed,  does  not  show  that  the  required  majority 
of  the  board  did  not  sism  after  such  insertion. 
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5.  The  request,  dated  January  10,  being  that  the  clerk  call  a  special 

meeting  of  the  county  board  **&t  the  court  house  in  the  city  of 
Eau  Claire,  for  the  purpose  of  considering  the  report  of  the  special 
committee  on  the  tramp  question,''  it  is  immaterial  whether  the 
date  for  the  meeting  "  Jan.  23d,  11  a.  ra.,"  interlined  before  deli  very 
to  the  clerk,  was  inserted  after  the  name  of  the  city  or  after  the 
word  "report" 

6.  At  a  special  meeting  of  the  county  board  called  to  consider  the  re- 

port of  a  special  committee  on  the  **  tramp  question,"  the  board 
**  adopted  *' such  report,  which  embodied  a  resolution  fixing  the 
fees  of  officers  in  tramp  cases,  and  took  no  further  action  on  the 
question  at  the  time,  but  afterwards  acted  on  the  assumption  that 
the  resolution  had  been  adopted  as  the  resolution  of  the  board« 
Hdd,  that  it  had  been  so  adopted. 

7.  A  resolution  of  a  county  board  fixing  the  fees  of  magistrates  in 

"tramp"  cases  at  twenty-five  cents  for  all  services  performed,  is 
held  to  have  been  a  reasonable  exercise  of  the  power  conferred  by 
subd.  14,  sec.  669,  Stats.  1898,  it  appearing,  among  other  things, 
that  such  cases  were  very  numerous  and  could  often  be  disposed 
of  en  masse, 
S.  The  exclusion  of  the  opinion  of  a  magistrate  as  to  the  reasonable 
value  of  his  services  in  such  cases,  is  held,  if  erroneous,  not  to  have 
been  a  material  error,  since  the  question  of  the  reasonableness  of 
the  action  of  the  county  board  in  fixing  the  fees  was  one  for  the 
court,  and  the  opinion  of  the  witness  oould  hardly  have  enlarged 
the  knowledge  of  the  court 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O'Neill,  Circuit  Judge.  Modified 
and  affirmed. 

Suit  by  plaintiff  to  recover  his  fees  as  municipal  judge  of 
the  city  of  Eau  Claire  for  services  rendered  in  so-called 
**  tramp  cases"  from  November  1, 1895,  to  the  date  of  his 
bill,  February  27, 1896.  Seven  hundred  and  nineteen  cases 
are  charged,  for  which  in  the  bill  the  sum  of  $1.90  is  set 
against  715,  and  the  others  are  charged  at  $2.15  and  $2.65. 
No  question  seems  to  be  raised  that  fees  at  the  statutory 
.rate  would  equal  the  amounts  charged.  The  total  of  this 
bill  —  $1,367.60  —  was  cut  by  the  county  board  to  $645.85. 
An  additional  sum  of  $52.20  was  allowed  by  the  court,  the 
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disallowance  in  both  cases  beiDg  upon  the  ground  that  at 
the  annual  session  of  the  county  board  in  November,  1895, 
and  again  at  a  special  meeting  in  January,  1896,  were  passed 
^feaolutions  limiting  the  fees  of  certain  officers  in  tramp 
cases.  The  record  of  the  regular  meeting  in  November  dis- 
closes a  resolution  limiting  fees  after  November  30th  in  ac- 
cordance with  ch.  65a,  S.  &  B.  Ann.  Stats.,  as  follows:  "To 
the  constable  or  sheriff  for  each  arrest,  $.50;  to  police  con- 
viction, $1.00."  The  court  finds  that  the  resolution  as  passed 
•provided:  "To  the  constable  or  sheriff  for  each  arrest,  $.50; 
to  the  police  judge  for  each  conviction,  $1.00."  It  appears 
tbat  in  the  county  of  Eau  Claire  are  numerous  justices  of 
the  peace  having  statutory  jurisdiction,  three  police  justices 
in  certain  cities  and  villages  of  the  county,  and  one  munici- 
pal judge  of  the  city  of  Eau  Claire,  having  jurisdiction  to 
try  such  cases  and  entitled  by  the  statute  to  the  same  fees 
as  justices. 

It  is  further  found  that  in  January  a  writing  signed  by 
eighteen  of  the  twenty-seven  members  of  the  county  board 
of  Eau  Claire  Coimiy  was  presented  to  the  county  clerk, 
whereby  he  is  "  ordered  to  call  a  special  meeting  of  the 
county  board  of  supervisors  at  the  court  house  in  the  city 
of  Eau  Claire  January  23d,  at  11  o'clock  a.  m.,  for  the  pur- 
pose of  considering  the  report  of  the  special  committee  on 
the  tramp  question,  and  for  the  transaction  of  such  other 
business  as  may  lawfully  come  before  the  meeting;"  that 
when  the  county  clerk  first  saw  that  paper  the  date  of  the 
meeting  was  left  blank,  and  it  bore  certain  of  its  present 
signatures,  but  how  many  is  not  ascertained;  that  when 
such  paper  was  formally  filed  the  date  was  inserted  and  the 
eighteen  signatures  appeared  thereon.  At  that  special  meet- 
ing a  committee,  which  had  been  appointed  at  the  regular 
session  to  take  the  tramp  question  under  consideration  and 
designate  what  kind  of  labor  system  should  be  adopted  and 
to  report,  made  its  report  containing  a  discussion  and  ex- 
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pression  of  opinion  as  to  the  tramp  evil,  and  accompanied  by 
recommendation  of  adoption  of  certain  resolutions;  among 
others: 

"  Besol/vedj  by  the  county  board  of  JEau  Claire  County^ 
that  from  and  after  this  date  the  fees  or  compensation  of 
the  sheriff,  constables,  police  officers,  and  magistrates  for 
services  performed  under  ch.  470,  Laws  of  1887,  be,  and 
they  are  nereby,  fixed  by  this  board  as  follows." 

Schedule  of  fees  includes,  "  To  the  municipal  judge  or 
magistrates  for  all  services  performed  thereunder,  25  cts.'* 
The  record  of  proceedings  discloses: 

"  It  was  moved  by  Sup.  Taggart,  one  of  the  members  of 
said  board,  that  the  report  of  said  committee  and  the  com- 
munication of  Mayor  Day  be  adopted.  A  discussion  was 
had  by  said  board  upon  such  report,  and  thereupon  the  re- 
port was  adopted  by  said  board." 

The  court  held  both  of  these  resolutions  effectual  to  limit 
the  fees  of  the  plaintiff  to  the  amounts  specified  in  the  reso- 
lutions, to  wit,  one  dollar  in  each  case  from  December  1st 
to  January  23d,  and  twenty-five  cents  in  each  case  from 
January  24th  onward.  From  judgment  in  accordance  with 
such  holding,  plaintiff  appeals. 

T.  F.  Frawley^  for  the  appellant,  contended,  inter  alia^ 
that  the  record  of  the  proceedings  of  the  board  of  supervis- 
ors, being  a  record  required  to  be  kept  by  law,  cannot  be 
varied  or  modified  by  parol  evidence,  and  is  the  only  lawful 
evidence  of  the  action  of  the  board  to  which  such  record 
refers.  Starkie,  Ev.  (10th  Am.  ed.),  648 ;  Miner^s  Lessee  v. 
McLewriy  4  McLean,  138;  Sherman  v.  Story ^  30  Cal.  253; 
Boston  T.  Co.  v.  Pom/ret,  20  Conn.  589;  Koehler  v.  HiU,  60 
Iowa,  543;  State  ex  rel.  McClendon  v,  Simmons^  40  La.  Ann. 
758;  Thayer  v.  Stean^ns^  1  Pick.  109;  Andrews  v.  Baylston^ 
110  Mass.  214;  Manning  v.  Fifth  Parish  in  Gloucester^  6 
Pick.  6;  Steverison  v.  Bay  City,  26  Mich.  44;  People  ex  rel. 
Burr  V.  Zeyst,  23  N.  Y.  140;  Noble  Co,  Comm'rs  v.  Hunt, 
33  Ohio  St.  169;  State  ex  rel  Ilerron  v.  Smith,  44  Ohio  St. 
348;  State  ex  rel,  Eckhardt  v,  Eoff,  29  S.  W.  Bep.  672;  Slack 
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V.  ^orwichj  32  Vt.  818;  Montgomery  B,B.  Works  v.  OastoUy 
51  L.  K:  A.  396;  Mayhem  v.  Gay  Head  Diet.  13  Allen,  129; 
HaUeckv.  BoyUtmi,  117  Mass.  469;  Third  Sch.  Diet  v.  Aiher- 
ion,  12  Met.  106;  Beebe  v.  Scheit,  13  Ohio  St.  406;  Crom- 
mett  V.  Pearson,  18  Me.  344;  £err  v.  Corsica/na,  35  S.  W. 
Eep.  694.  The  unreasonableness  of  these  resolutions  not 
appearing  upon  their  face,  it  was  error  to  exclude  proof 
tending  to  show  what  the  plaintiflf's  services  were  reason- 
ably worth.  Corrigan  v,  Gage,  68  Mo.  541 ;  Dayton  v,  Quig- 
ley,  29  N.  J.  Eq.  77;  Kijpp  v.  Peterson,  26  N.  J.  Law,  298; 
State  V.  Jersey  City,  37  N.  J.  Law,  348 ;  Delaware,  Z.  cfe  W. 
jR.  Co.  V.  Hist  Orange,  41  N.  J.  Law,  127;  Hayes  v.  Applet 
ton,  24  Wis.  542;  Clason  v.  Milwaukee,  30  Wis.  316;  Atkin^ 
son  V.  Goodrich  T,  Co.  60  Wis.  141. 

De  Alton  S.  Thomas,  district  attorney,  for  the  respondent, 
argued,  among  other  things,  that  a  resolution  properly  and 
legally  adopted  is  binding  upon  all  public  oflScers  affected 
thereby,  even  though  improperly  printed  or  copied  in  the 
minute  book  by  the  clerk,  as  the  minutes  or  records  may  be 
corrected  at  any  time  when  the  error  or  omission  is  discov- 
ered. Bamk  of  U.  S.  v.  Dandridge,  12  Wheat.  64;  Higgins 
V.  Heed,  8  Iowa,  298;  Taymouthv.  Koehler,  35  Mich.  22,  25; 
Bigdow  v.  Perth  Ambay,  25  N.  J.  Law,  297;  Sam,  Antonio  v. 
Lewis,  9  Tex.  69;  U.  S.  v.  FiUebrown,  7  Pet.  28;  Hutchin- 
son  V.  Pratt,  11  Vt.  402;  Westerhaven  v.  Clive,  S  Ohio,  136; 
Atheam  v.  Independent  Dist.  of  Miller shurg,  33  Iowa,  105. 

Dodge,  J.  1.  The  first  question  presented  by  several  as- 
signments of  error  is  as  to  the  efficacy  of  the  resolution 
adopted  by  the  county  board  at  its  regular  meeting  in  No- 
vember, 1895,  under  authority  of  subd.  6a,  sec.  15476?,  ch.  65a, 
S.  &  B.  Ann.  Stats.,  prescribing  fees  in  tramp  cases :  "  To  the 
constable  or  sheriflf  for  each  arrest,  $.50;  to  police  convic- 
tion, $1.00."  That  such  was  the  verbiage  of  the  resolution 
adopted  appears  by  the  record  of  the  proceedings  of  the 
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supervisors  of  the  county,  preserved  by  the  clerk  in  a  book. 
The  court  permitted  this  record  to  be  assailed  by  the  testi- 
mony of  one  of  the  supervisors  to  the  effect  that  a  different 
resolution  was  offered  and  was  adopted,  and  based  a  finding 
thereon.  In  that  respect  he  was  in  error.  The  records  of 
such  bodies  as  county  boards,  required  to  be  kept  by  law, 
cannot  be  contradicted  or  assailed  collaterally  by  parol  testi- 
mony. To  permit  that  would  subvert  the  entire  purpose  of 
the  statute  in  requiring  the  making  of  the  record.  The 
legislature  has  deemed  that  the  welfare  of  the  community 
at  large  will  be  promoted  by  reliance  upon  a  record  which 
shall  be  made  by  a  public  oflScer  under  the  sanction  of  his 
oath  of  office  and  under  the  penalties  for  breach  thereof, 
rather  than  upon  proof  of  what  transpires  at  county  board 
meetings  from  the  memory  of  those  who  were  present  and 
had  knowledge  thereof.  Stats.  1898,  sec.  709,  subd.  1,  2; 
Third  School  Dial,  v.  Atherton^  12  Met.  105;  Mayhew  v,  Oay 
Head  Dist.  13  Allen,  129, 134;  EaUechv.  BoyUton^  117  Mass. 
469;  EasUand  V.  Fogo,  58  Wis.  274. 

This  resolution  doubtless  should  be  given  effect  so  far  as 
the  intention  of  the  county  board  can  be  ascertained  from 
its  words,  in  the  light  of  any  known'  surrounding  circum- 
stances. On  the  other  hand,  a  purpose  to  change  the  com- 
pensation of  a  particular  officer  prescribed  by  general  stat-. 
utes  must  be  reasonably  clear  to  warrant  adoption  of  such 
construction.  The  meaning  contended  for  by  respondent 
and  adopted  by  the  trial  court,  namely,  to  limit  compensa- 
tion of  municipal  judge  in  all  tramp  cases  to  $1,  certainly 
requires  an  extraordinary  stretch  of  the  words  used.  Neither 
is  the  municipal  judge  named,  nor  the  justice  of  the  peace, 
by  whose  fees  the  plaintiff's  are  measured  in  the  statute. 
The  words  do  not  suggest  any  judicial  officer  or  function. 
They  are  certainly  as  well  adapted  to  suggest  compensation 
to  police  or  other  executive  officers  for  services  on  convic- 
tion subsequent  to  arrest.    They  provide  only  for  cases  of 
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conviction,  and  the  making  of  compensation  to  judicial  offi- 
cers dependent  on  whether  they  convict  or  acquit  would  be 
so  highly  improper  as  to  exclnde  that  construction  unless 
unavoidable.  Southworth  v.  U.  S.  151  U.  S.  179, 185.  In  short, 
we  are  unable  to  subscribe  to  the  view  that  the  county  board 
did  by  this  resolution  regulate  the  compensation  of  the  mu- 
nicipal judge,  or  in  any  way  limit  or  change  that  prescribed 
by  general  laws.  We  must  therefore  hold  that  for  the  495 
cases  beard  and  disposed  of  between  November  30, 1895, 
and  January  23, 1896,  plaintiff  should  have  recovered,  as  for 
'  the  preceding  period,  $1.90  in  each  of  380  cases  where  com- 
mitments were  issued  and  $1.86  in  each  of  the  165  cases  of 
discharge,  viz.  $912.90,  instead  of  the  $495  allowed  by  the 
county  board  and  by  the  circuit  court;  an  additional  recov- 
ery of  $417.90,  plus  interest  from  March  14,  1896,  viz. 
1108.05  — total,  $525.95. 

2.  The  existence  of  any  valid  resolution  as  of  a  special 
meeting  on  January  23,  1896,  is  denied  on  two  grounds: 
first,  that  no  legal  meeting  was  held,  because  of  defects  in 
the  request  to  call  it;  and,  secondly,  because  the  proceedings 
appearing  of  record  do  not  constitute  adoption  of  the  reso- 
lution fixing  compensation.    Of  these  in  their  order. 

That  a  meeting  assumed  to  be  legal  was  in  fact  held  is 
not  questioned.  Kor  is  there  doubt  that  the  notices  there- 
for were  based  upon  a  paper  writing,  which,  when  finally 
delivered  to  the  county  clerk,  bore  the  signatures  of  four 
more  than  the  required  majority  of  the  supervisors,  and  in 
terms  requested  a  special  meeting  to  be  called  on  January 
23d  at  11  o'clock.  We  deem  unimportant  the  asserted  con- 
fusion as  to  where  the  interlined  date  of  meeting  should  be 
inserted.  The  evidence  in  the  bill  of  exceptions  quite  clearly 
supports  the  finding  that  such  request  read  as  set  forth  in 
the  statement  of  facts  herewith,  but  the  insertion  of  such 
date  and  hour  elsewhere  after  the  word  "  report,"  as  con- 
tended for  by  appellant,  could  not  change  the  meaning. 


Digitized  by  VjOOQIC 


244  SUPREME  COUET  OF  WISCONSIN.       [Nov. 

Bartlett  v.  Eau  Claire  County,  112  Wis.  287. 

The  words  "  January  23d,  at  11  a.  m.,"  in  such  paper  dated 
January  10,  1896,  could  indicate  nothing  but  the  date  of  the 
proposed  meeting  to  any  ordinary  mind. 

The  request  thus  presented  on  its  face  satisfied  the  calls 
of  sec.  664,  Stats.  18S8,  for  the  calling  of  a  special  meeting 
of  the  board,  and  a  meeting  held  in  pursuance  thereof  is  pre- 
sumptively legal  and  valid.  Wayne  Co.  Supers  l>.  Wayne  Cir- 
cuit Judges^  106  Mich.  166;  Prezinger  v.  HaniesSy  114  Ind. 
491;  State  ex  rd.  Sup' re  of  lola  v.  Neleon^  57  Wis.  147,  153; 
Jackson  v.  Bankin,  67  Wis.  285,  290.  The  burden  of  proof, 
therefore,  was  upon  the  appellant,  who  would  overcome  this 
presumption.  The  only  attempt  to  lift  that  burden  was  to 
show  that  at  some  time  prior  to  the  completed  signature  of 
the  call  or  request  for  the  special  meeting,  the  date  thereof 
was  not  included,  and  at  that  time  was  written  in  by  the 
supervisor  circulating  it.  This  proof  does  not  exclude  pos- 
sibility that  such  supervisor  was  expressly  authorized  so  to 
do  by  those  who  had  theretofore  signed,  nor  that  he  after- 
ward and  before  final  presentation  obtained  their  approval 
and  reaffirmance  of  their  signatures.  We  need  not,  how- 
ever, decide  whether  a  presumption  may  be  indulged  in 
favor  of  either  of  these  validating  circumstances,  for  there 
is  no  proof  that  a  majority  —  fourteen  —  of  the  supervisors 
did  not  sign  thereafter.  The  presence  of  the  paper  with  sig- 
natures  raises  presumption  of  due  signing  by  all.  The  proof 
overcomes  it,  if  at  all,  only  to  the  extent  of  a  "  few  signa- 
tures; I  don't  know  how  many."  This  does  not  establish 
that  more  than  four  signatures  preceded  the  insertion  of  the 
date  of  meeting.  The  circuit  court  was  right  in  holding  the 
meeting  of  January  23,  1896,  valid. 

The  next  question  is  whether  the  record  of  the  meetings 
of  January  23,  1896,  discloses  that  the  county  board  exer- 
cised its  power  under  the  statute  above  cited  to  fix  and  reg- 
ulate the  fees  of  certain  officers,  including  the  appellant,  in 
tramp  cases.    It  was  entirely  within  the  power  and  compe- 
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tencj  of  that  board  so  to  do,  and  the  statute  imposes  no 
form  or  method  of  procedure  to  accomplish  the  result.  If 
it  can  reasonably  be  deduced  from  the  record  that  the 
members  of  the  county  board  by  vote  declared  themselves 
in  favor  of  specific  fixing  and  regulation  of  those  fees,  it  is 
the  duty  of  the  courts  to  give  effect  to  such  decision,  for 
therein  spoke  the  legislative  power  of  the  state.  All  rea- 
sonable liberality  must  be  accorded  the  minor  deliberative 
bodies  of  the  state;  notably  county  boards,  town  meetings, 
school-district  meetings,  and  the  like,  where,  by  reason  of 
the  character  and  vocation  of  the  men  comprising  such 
bodies,  the  technicalities  of  procedure  are  not  strictly  en- 
forced, nor  perhaps  fully  understood.  We  must  not  expect 
nor  demand  that  the  records  of  such  meetings  should  be 
made  up  with  the  accuracy  and  technicality  of  those  of 
monetary  corporations,  conducted  under  the  direction  of 
skilled  counsel;  nor,  indeed,  of  the  legislature  itself.  State 
ex  rel.  Bruce  v,  Davidson^  32  Wis.  114;  State  ex  rd.  Roches- 
ter v.Swp^ra  of  RoAiine  Co.  70  Wis.  543,  653;  Ryam,  v,  Otita- 
gamie  Co.  80  Wis.  336.  It  is  generally  considered  in  de- 
liberative assemblies  that  the  adoption  of  a  report  of  a 
committee  containing  recommendations  constitutes  a  suffi- 
cient declaration  of  the  body  itself  in  favor  of  those  recom- 
mendations. Thus  Mr.  Spoflford  declares:  "When  the  re- 
port of  a  committee  is  adopted  or  agreed  to,  it  becomes 
thereby  the  act  of  the  assembly."  Spoflford,  Manual  Pari. 
Rules,  57.  And  Mr.  Haines:  "After  a  report  is  adopted, 
the  recommendation  of  the  committee  becomes  the  sense  of 
the  assembly."  Haines,  Pari.  Law,  145.  Mr.  Waples,  in 
discussing  the  effect  of  action  upon  a  committee  report, 
says:  "  When  a  committee  is  appointed  to  devise  some  plan, 
and  reports  a  plan,  the  assembly  may  adopt  the  report,  or, 
more  accurately,  adopt  the  plan,  by  a  motion  to  thatefi'ect." 
Waples,  Handbook  on  Pari.  Law,  79.  Thus  the  motion, 
shown  by  the  record  in  this  case,  that  the  report  of  the 
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committee  be  adopted,  is  certainly  open  to  the  construction 
that  by  votingin  favorof  it  the  members  of  the  county  board 
declared  their  will  that  the  resolution  forming  a  part  of 
that  report  should  thereby  be  and  become  the  resolution  of 
the  board  itself.  That  such  was  the  understanding  in  fact 
of  the  members  of  that  board  is  evinced  by  their  action 
upon  appellant's  bill  about  one  month  later.  They  then 
acted  upon  the  assumption  that  they  had  adopted  the  reso- 
lution embodied  in  the  report  of  the  committee.  Again, 
among  the  significant  facts  worthy  of  consideration  in  as- 
certaining the  intention  of  the  board,  it  may  be  noted  that 
this  meeting  was  called  primarily  and  especially  to  meet 
and  cope  with  the  so-called  "tramp  problem,"  and  that,  un- 
less the  adoption  of  the  motion  in  question  was  intended  to" 
be  effective  as  the  adoption  of  some  plaflt  or  remedy,  that 
meeting  accomplished  nothing  atid  failed  of  its  main  pur- 
pose; and  that,  too,  in  face  of  a  situation  calling  for  radical 
and  prompt  action,  as  is  at  least  suggested  by  the  plaintiff's 
bill  in  this  case,  from  which  it  is  apparent  that  the  daily 
burden  of  support  of  tramps  under  form  of  punishment  and 
accompanied  by  the  expense  of  trial  was  becoming  griev- 
ous, for  before  this  single  judicial  officer  of  the  county  the 
disposal  of  large  numbers  of  tramp  cases  daily  appears;  in 
some  instances  exceeding  twenty  in  a  single  day.  From  all 
these  considerations  we  cannot  seriously  doubt  that  the 
county  board  evinced,  by  the  vote  upon  the  motion  to  adopt 
the  committee's  report,  their  determination  to  limit  fees  in 
tramp  cases  according  to  the  resolution  recommended,  and 
made  it  the  resolution  of  the  board;  so  that  it  is  binding 
unless  unreasonable, —  a  subject  to  be  next  considered. 

3.  Appellant  assigns  error  for  that  the  court  excluded  the 
opinion  of  a  witness  —  the  plaintiff  —  as  to  the  reasonable 
value  of  his  services,  the  offer  being  to  prove  that  the  costs 
taxed  under  the  general  fee  statute  did  not  exceed  the  rea- 
sonable value  of  the  services  in  each  case.     There  can  be  no 
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doubt  that  local  and  municipal  boards  and  bodies  must  ex- 
iercise  reasonably  the  legislative  police  powers  delegated  to 
them,  nor  that  courts  will  more  readily  review  their  action 
than  that  of  the  state  legislature.  Stafford  v.  Chippewa 
Valley  E.  R.  Co.  110  Wis.  331.  Nevertheless,  the  very  fact 
of  delegation  of  legislative  power  to  regulate  carries  an  im- 
plication that  there  is  a  considerable  field  for  legislative  dis- 
cretion within  which  the  depository  is  not  subject  to  judicial 
review.  Only  when  the  just  bounds  of  that  field  are  clearly 
exceeded  will  courts  deny  validity  to  the  legislation.  Coram. 
V.  JRohertsoTiy  5  Cush.  438,  442;  Za  Pointe  v.  O'MaUey,  47 
Wis.  332, 337.  In  hardly  any  field  can  legislative  discretion 
be  broader  than  in  fixing  the  fee  to  be  ascribed  to  any  spe- 
cific service  when  rendered  by  a  public  ofl5cer  compensated 
wholly  by  fees.  The  ultimate  question  is  the  reasonable 
compensation  to  the  officer  for  the  whole  of  his  official  serv- 
ices. This  being  ascertained,  it  matters  little  from  what 
specific  services  it  arises.  Thus  the  legislature  might  well 
permit  very  inadequate  fees  for  the  performance  of  the  judi- , 
cial  function  as  between  private  litigants,  and  so  provide 
that  the  bulk  of  the  official  income  would  be  derived  from 
the  public,  or  the  reverse.  Indeed,  it  has  many  times  been 
held  competent  to  impose  duties  for  which  specifically  no 
fee  at  all  is  allowed.  Many  considerations  of  public  policy 
may  well  intervene,  even  to  the  extent  of  discouraging  undue 
activity  in  the  exercise  of  certain  powers.  Many  other  sug- 
gestions might  be  made,  all  tending  to  the  view  that  the 
reasonableness  of  a  fee  for  any  particular  service  is  a  ques- 
tion of  such  complexity,  and  controlled  by  facts  so  remote 
from  each  other  and  yet  so  involved,  as  to  make  any  par- 
ticular fact  provable  by  evidence  of  so  slight  significance  as 
to  be  hardly  material.  In  the  instant  case  it  is  difficult  to 
see  how  the  opinion  of  a  witness  as  to  the  reasonable  value 
of  a  certain  service,  commercially  considered,  could  have 
any  direct  relevancy  as  to  the  reasonableness  of  a  fee  allowed 
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for  that  service,  among  a  moltitode  of  others  with  variant 
fees  affixed.    It  might  well  be  the  part  of  wisdom  to  allow- 
less  or  more  than  the  reasonable  commercial  value,  in  the 
light  of  the  numeroos  other  considerations  properly  in  mind 
of  the  legislative  body  or  of  a  court.    If,  however,  the  testi- 
mony offered  may  have  had  some  slight  relevancy  to  the 
question  before  the  court,  so  that  it  might  properly  have 
been  admitted,  we  are  satisfied  that  it  could  not  have 
changed  the  result.    Eeasonableness  of  an  ordinance  is  a 
question  of  law  for  the  court  when  all  the  material  facts  are 
undisputed.    Clason  v.  Milwaukee^  30  Wis.  316,  321 ;  Stafford 
V.  Chippewa  Valley  K  B.  Co.  110  Wis.  331.     We  are  satisfied 
that  enough  facts  were  either  apparent  in  this  case  without 
dispute,  or  were  within  judicial  or  common  knowledge,  to 
warrant  the  conclusion  that  the  action  of  the  county  board 
was  not  unreasonable,  even  if  it  bad  appeared  that  the  value 
of  such  services  as  plaintiff  detailed  in  these  cases  was  as 
much  as  he  charged  for  them,  or  even  more.  Many  of  these 
facts  and  circumstances  have  been  suggested  above.    In  ad- 
dition thereto,  however,  was  the  fact,  made  apparent  by 
appellant's  own  bill,  that  these  tramp  cases  differed  from 
the  ordinary  run  of  business,  in  that  they  could  be  disposed 
of  en  masse  and  at  wholesale.     Single  days  witnessed  four- 
teen, twenty,  and  even  twenty-four  tramp  casfes,  exclusive 
of  all  other  civil  or  criminal  business;  thus  showing  a  claim 
by  plaintiff  of  nearly  $28,  $40,  or  $48  per  day  to  be  paid  out 
of  one  class  of  business  alone.    It  cannot  be  unreasonable 
to  spare  the  public  treasury  some  part  of  this  excessive  share 
of  plaintiff's  total  compensation. 

Another  consideration  rendering  the  opinion  of  witnesses 
as  to  value  of  plaintiff's  services  unimportant  is  that  the 
subject  is  within  the  official  cognizance  of  the  circuit  courts 
and  of  this  court.  The  duties  of  such  magistrates  are  fixed 
by  law,  as  also  is  the  general  method  and  rate  of  compensa- 
tion.   Their  conduct  is  by  law  placed  under  the  supervisioa 
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of  the  circait  courts  and  of  the  supreme  court,  which  must, 
therefore,  take  judicial  notice  thereof  so  far  as  necessary  to 
the  exercise  of  that  supervision.  These  circumstances  place 
questions  of  compensation  to  the  magistrates  within  many 
of  the  views  as  to  compensation  of  attorneys,  referees,  guard- 
ians, and  others  whose  services  are  performied  under  super- 
vision of  the  courts,  which  have  been  recently  expressed  in 
several  cases.  Ford  v.  Ford,  88  Wis.  122 ;  Union  Nai.  Bcmk 
'0.  MUlsj  103  Wis.  39;  Remington  v.  Eastern  R.  Co.  109  Wis. 
154, 162;  Richardson  v.  Tyson^  110  Wis.  572.  The  opinion 
of  the  plaintiff,  which  was  rejected,  could  hardly  have  en- 
larged the  knowledge  which  the  circuit  court  had  even  on 
the  particular  subject  of  the  opinion. 

In  view  of  the  various  considerations  stated  and  sug- 
gested, we  have  no  hesitation  in  approving  the  conclusion 
of  the  trial  court  that  the  action  of  the  county  board  was 
not  unreasonable,  nor  in  holding  that  no  error  material  to 
that  conclusion  or  prejudicial  to  appellant  was  committed 
in  ruling  out  the  excluded  evidence. 

By  the  Court. —  The  judgment  appealed  from  is  modified 
by  increasing  the  damages  therein  awarded  to  $591.65,  and 
the  total  judgment  to  $628.83,  as  of  its  original  date.  As 
so  modified,  the  judgment  is  affirmed.  Appellant  will  re- 
cover costs  of  this  appeal. 


Phillips,  Eespondent,  vs.  Hunner,  imp.,  Appellant. 

November  6 -^  November  29,  1901, 

Appeal:  Findings:  Satisfaction  of  jttdgment 

Findings  of  a  referee  upon  which  the  trial  court  based  an  order  de- 
nying a  motion  to  have  a  judgment  declared  satisfied  as  to  one  of 
the  defendants,  are  held  to  be  sustained  by  the  evidence. 
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Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.    Affirm^. 

This  is  a  motion  on  the  part  of  the  appellant  for  an  order 
declaring  a  certain  judgment  satisfied  as  against  the  appel- 
lant, and  perpetually  restraining  the  collection  thereof.     It 
appears  that  the  original  judgment  in  this  action  was  ren- 
dered in  favor  of  the  plaintiflf  and  against  the  defendants 
Hunner^  Oilman,  and  Moon,  March  6, 1885,  upon  a  promis- 
sory note  given  by  the  firm  of  Hunner,  Oilman  &  Co.  to  the 
plaintiff,  Phillips j  March  1, 1883;  that  said  judgment  was 
not  paid  by  any  of  the  defendants,  and  that  May  3, 1899^ 
execution  was  issued  thereon  and  levied  upon  certain  prop- 
erty of  the  appellant,  Hunner.    Thereupon  Hunner  made 
this  motion,  based  upon  an  affidavit  stating,  in  substance, 
that  the  judgment  was  one  which,  as  between  the  defend- 
ants, was  the  debt  of  the  defendant  Moon,  and  that  after 
the  judgment  was  obtained  an  agreement  was  made  between 
himself  and  the  plaintiff  by  which  the  judgment  was  to  be 
satisfied,  as  against  the  appellant,  in  consideration  of  the 
appellant's  releasing  the  plaintiff  from  a  certain  agreement, 
the  plaintiff  at  the  same  time  paying  to  the  appellant  $200 
•in  cash,  and  agreeing  to  assign  to  the  appellant  a  one-half 
interest  in  the  judgment  and  to  collect  said  judgment  from 
the  defendant  Moon.    Upon  this  affidavit,  together  with  the 
affidavit  of  one  Kowe,  an  order  to  show  cause  was  issued  by 
the  court  why  the  execution  and  the  levy  thereunder  should 
not  be  set  aside,  and  why  the  judgment  should  not  be  satis- 
fied and  discharged  as  against  the  defendant  Hunner.    This 
motion  was  opposed  by  affidavits  on  the  part  of  the  plaintiff 
denying  the  statements  made  in  the  affidavits  of  Hunner 
and  Kowe.   One  McCaslin  also  made  an  affidavit  in  support 
of  the  statements  of  the  defendant  Htmner^  which  was  used 
upon  the  hearing. 

When  the  motion  came  on  to  be  heard,  the  court  declined 
to  decide  the  same  upon  the  affidavits,  but  referred  two  is- 
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sues  to  a  referee  for  trial  and  determination.    These  issues 
^ere  as  follows: 

^^First  Was  there,  at  or  about  the  time  the  plaintiff,  Bent- 
^  S.  PhiUipsj  sold  and  disposed  of  his  interests  in  the  firm 
of  Phillips,  Hunner  &  Moon,  on  or  about  February  17, 1883^ 
any  written  agreement  entered  into  by  and  between  the 
said  Phillip  and  the  defendant  Hunner  to  the  effect  that 
said  Phiilzps  should  make  good  to  the  defendant  Hunner 
one  half  of  the  loss  which  said  defendant  Hurmer  yvould 
suffer  by  reason  of  accounts  which  had  theretofore  been  run, 
and  which  were  a  portion  of  the  assets  of  said  firm,  proving 
uncollectible? 

^^  Second.  Was  there  any  agreement  made  by  and  between 
the  parties  PhUlips  and  Hunner^  after  the  judgment  was 
fendered,  that  Hunner  should  be  discharged  from  all  liabil- 
ity on  said  judgment,  and  that  said  judgment  should  be  sat- 
isfied as  to  him." 

The  referee  took  a  large  amount  of  testimony  upon  both 
sides,  and  made  a  report  answering  both  questions  in  the 
negative  and  against  the  appellant.  Oounter  motions  being 
made  to  confirm  and  to  modify  the  report  of  the  referee, 
the  court  made  an  order  confirming  the  said  report,  with 
costs,  and  from  this  order  Hwnner  appeals. 

For  the  appellant  there  was  a  brief  by  Wickham,  <&  Farr^ 
and  oral  argument  by  James  WickKam. 

W.  F.  Badleyy  for  the  respondent. 

WiKSLow,  J.  The  questions  arising  upon  this  appeal  are 
purely  questions  of  fact.  The  referee  and  the  circuit  court 
have  decided  those  questions  against  the  appellant  upon 
what  seems  to  be  sufficient  evidence.  At  least,  it  cannot  be 
said  that  their  findings  are  so  clearly  against  the  preponder- 
ance of  the  evidence  as  to  justify  this  court  in  reversing 
them.  This  being  the  situation,  no  course  is  open  to  us  ex* 
cept  to  aflBrm  the  order. 

By  the  Court. —  Order  afltened. 
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Cbate,  Kespondent,  vs.  Pettepheb,  Appellant. 

November  G^Noverpber  B9, 190t 

Justices*  courts:  Appeal:  Supplemental  return,  when  honsidered:  Dis- 
cretion:  Laches:  Jurisdiction,  how  made  to  appear. 

1.  Whether  a  justice's  supplemental  return  on  appeal  shall  be  received 
and  considered  by  the  appellate  court  rests  in  the  sound  discre- 
tion of  that  court 

'2.  If  a  partj  interested  in  an  appeal  from  justice's  court  has  not  given 
reasonable  attention  to  the  return,  or  has  not  acted  with  reason- 
able promptness  upon  discovering  a  defect  therein,  to  the  preju- 
dice of  his  adversary,  the  appellate  court  may  be  g^i^lty  of  an 
abuse  of  discretion  in  ordering-  or  considering  a  supplemental  re- 
turn. 

S,  The  facts  essential  to  a  justice *8  jurisdiction  of  the  subject  matter* 
which  the  law  requires  to  be  entered  on  his  docket,  must  appear 
wholly  from  his  docket  entries  as  returned,  and  the  appellate  court 
cannot  consider  in  respect  thereto  either  a  supplemental  return 
of  matters  wholly  outside  the  record  and  the  written  proceedings 
kept  by  the  justice,  or  the  evidence  returned  by  him.  Sellers  v. 
Lampman,  63  Wis.  256,  explained  and  limited. 

4,  A  justice's  docket  which  contains  no  statement  of  the  nature  of  the 
action,  and  nothing  to  show  that  its  subject  matter  was  within 
his  jurisdiction,  except  the  statement  that  a  specific  amount  was 
found  due  the  plaintiff,  is  insufficient  to  show  jurisdiction. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Olaire  county:  James  O'Neill,  Circuit  Judge.    Affirmed, 

The  action  was  originally  brought  in  justice's  court  in 
Chippewa  county  to  recover  $64.25,  by  James  Crate  and 
an  associate,  as  the  firm  of  Taylor  &  Crate.  Before  final 
judgment  in  the  circuit  court  hereafter  mentioned,  Mr.  Tay- 
lor died  and  the  cause  was  duly  continued  in  the  name  of 
Mr.  Crate  as  surviving  partner.  The  place  of  residence  of 
defendant  was  in  Eau  Claire  county.  He  appeared  in  jus- 
tice's court  and  answered.  Judgment  was  rendered  against 
him  for  the  amount  claimed  with  costs.  Such  proceedings 
were  thereafter  duly  taken  that  the  cause  was  removed  upon 
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defendant's  appeal  to  the  circuit  court  for  Chippewa  county, 
and  transferred  from  such  court  to  the  circuit  court  for  Eau 
Claire  county,  where  a  complaint  was  filed  showing  that 
plaintiff's  claim  was  based  upon  a  settled  account.  The 
defendant  answered  by  general  denial  and  set  up  several 
counterclaims,  and  issue  was  taken  upon  the  new  matter  by 
a  reply  thereto.  The  issues,  ais  made  in  the  manner  indi- 
cated, were,  by  consent,  referred  to  a  referee  to  hear,  try, 
and  determine. 

Upon  the  hearing  before  the  referee  it  developed  that  the 
adjudication  of  the  rights  of  the  parties  and  the  establish- 
ment of  plaintiff's  cause  of  action  required  the  examination 
ot  an  account  far  exceeding  $500.  The  result  of  the  trial 
was  a  conclusion  that  there  was  due  to  the  defendant  on  the 
account  $53.01  and  a  large  amount  on  counterclaims,  mak- 
ing in  all  $735.26.  On  the  motion  to  confirm  the  referee's 
report,  the  attention  of  the  court  was  called  to  a  voluntary 
supplemental  return,  so  called,  of  the  justice,  which  waa 
upon  the  files  of  the  court,  such  return  being  in  the  form  of 
a  certificate  of  the  justice  that  the  action,  as  tried  before 
him,  was  founded  on  an  account,  that  the  amount  thereof, 
on  the  part  of  the  plaintiff,  established  to  his  satisfaction, 
exceeded  $500,  and  that  the  amount  for  which  judgment 
was  rendered  was  arrived  at  by  allowing  to  the  defendant 
numerous  credits  established  in  his  favor.  The  so-called 
return  was  made  nearly  a  year  after  the  trial  in  justice's 
court.  Upon  motion  of  counsel  for  plaintiff  the  appeal  was 
dismissed  for  want  of  jurisdiction. 

A  bUl  of  exceptions  was  settled,  into  which  was  incorpora- 
ted the  justice's  docket  entries,  the  minutes  of  evidence  taken 
by  him,  and  the  supplemental  return.  No  proof  was  made 
before  the  circuit  court  as  to  what  was  established  in  the 
justice's  court  other  than  by  the  supplemental  return,  the 
minutes  of  evidence  sent  up  with  the  return  proper,  and 
some  afiGldavits  presented  on  the  motion  to  dismiss.     No 
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written  pleadings  were  filed  in  justice's  court,  and  no  state- 
ment was  made  by  the  justice  in  the  docket  of  the  nature 
of  the  complaint  or  any  other  pleading,  or  of  the  plaintiff's 
claim.  The  docket  recited  the  following:  " The  court,  after 
hearing  the  proofs,  finds  for  the  plaintiff  in  the  sum  of 
$64.25.". 

The  defendant  appealed  from  the  judgment  of  dismissal. 

For  the  appellant  there  Was  a  brief  by  Wickham  dk  Farr^ 
and  oral  argument  by  James  Wickham. 

For  the  respondent  there  was  a  brief  by  Connor  <k  Leon- 
ard  and  W,  M.  Bowe^  and  oral  argument  by  T.  B.  Leonard. 

Marshall,  J.  This  appeal  presents  for  consideration  the 
following  propositions:  (1)  Assuming  that  the  supplement- 
ary return  could  have  been  properly  considered  under  any 
circumstances,  was  it  error  to  receive  it  under  the  peculiar 
circumstances  of  this  case  ?  (2)  Was  it  proper  for  the  jus- 
tice to  make  return  of  jurisdictional  matters  other  than  as 
the  same  appeared  upon  the  files*  and  records  of  his  office  ? 
(3)  Was  the  failure  of  the  justice  to  enter  in  his  docket  the 
nature  of  plaintiff's  cause  of  action  fatal  to  his  jurisdiction 
over  the  subject  matter  thereof  ? 

1.  The  return  of  a  justice  of  the  peace  upon  appeal  may 
be  amended  by  a  supplemental  return  pursuant  to  the  order 
of  the  appellate  court,  or  by  the  justice's  voluntary  act  if 
such  court  sees  ^t  to  receive  and  consider  it.  Norden  v. 
Jo7ies,  33  Wis.  600;  Moore  v,  Hansen^  75  Mich.  664;  Rudd 
V,  Balcer,  7  Johns.  548;  4  Wait,  Pr.  448.  The  assent  of 
the  court  to  a  supplementary  return  is  necessary  in  all  oases. 
It  follows  that  the  mere  fact  that  such  a  return  in  this  case 
was  sent  to  the  circuit  court  by  the  justice  without  any  order 
first  obtained,  requiring  it,  did  not  preclude  its  reception  and 
consideration.  Whether  it  was  proper  to  permit  an  amended 
return  under  the  circumstances  is  quite  another  thing. 

It  sufficiently  appears  from  what  has  already  been  said 
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that  a  party  to  a  jadgment  rendered  in  jnstice^s  court  and 
appealed  from  to  the  circuit  court,  has  no  absolute  right 
to  an  amended  return  on  the  appeal.  The  question  is  always 
oae  addressed  to  the  sound  discretion  of  the  court.  A  party 
interested,  who  knows  or  has  good  reason  to  know  that  a 
return  is  defective,  and  nevertheless  causes  proceedings  to  be 
taken  in  the  action  up  to  a  point  where  a  disturbance  of  fur- 
ther proceedings  up  to  a  final  determination  of  the  rights 
of  the  parties  will  seriously  prejudice  his  adversary,  ought 
not  to  be  allowed  to  do  so  by  means  of  a  supplemental  re- 
turn.    The  rule  requiring  vigilance  in  judicial  matters  ap- 
plies, and  unless  a  party  gives  reasonable  attention  to  the 
essentials  for  his  protection  in  respect  to  a  return  on  appeal, 
and  acts  with  reasonable  promptness  upon  discovering  a  de- 
fect therein,  he  ought  to  be  bound  thereby.  4  Wait,  Pr.  444, 
445.     It  follows  that  an  appellate  court  may  be  guilty  of 
abuse  of  discretionary  power  in  ordering  or  considering  such 
a  return.  "When  a  return  has  been  made  and  filed  in  the 
clerk's  office,  it  is  the  duty  of  both  parties  to  promptly  ex- 
amine it.     .     4    .    If  it  is  found  to  be  defective,  the  party 
desiring  to  have  it  amended  should  promptly  make  a  motion 
for  that  purpose."    Id.  444.     It  would  be  a  very  dangerous 
practice  to  permit  a  party  with  knowledge,  or  reasonable 
means  of  knowledge,  of  all  the  facts  affecting  jurisdiction  of 
the  appellate  court  on  an  appeal  from  justice's  court,  to  sub- 
mit thereto  for  a  considerable  length  of  time  upon  the  theory 
that  he  will  probably  prevail  upon  the  merits,  and  then, 
upon  appearances  changing,  defd^t  the  jurisdiction  of  the 
court  by  a  supplemental  return  of  the  justice.    It  is  not  dif- 
ficult to  see  that  judicial  discretion  may  be  abused  by  allow- 
ing that  to  be  done.     We  will  pass  from  this  branch  of  the 
case  without  deciding  that  there  was  such  abuse  in  the  in- 
stance under  consideration.     However,  the  mischief  that 
would  probably  occur  if  it  were  understood  that  a  justice's 
supplemental  return  is  permissible  under  all  circumstances, 
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and  that  such  proceedings  as  were  had  in  this  case  can  be 
wholly  sanctioned,  seems  to  require  some  treatment  of  the 
subject,  even  though  we  do  not  decide  that  reversible  error 
was  committed  in  considering  the  return.  It  takes  a  strong 
case  to  warrant  an  appellate  court  in  deciding  that  the 
court  below  abused  its  discretionary  power.  We  stop  just 
short  of  that  here,  without  determining  whether  we  might 
go  further,  the  necessities  of  the  case  permitting  that  course. 
2.  Whether  the  supplemental  return  of  a  justice  on  ap- 
peal, of  matters  wholly  outside  the  record  and  the  written 
proceedings  kept  by  him  in  the  case,  is  proper,  must  be 
tested  by  sec.  3763,  Stats.  1898,  which  provides  that  such  a 
return  shall  consist  of  the  testimony,  proceedings,  and  judg- 
ment. That  seems  plain.  It  excludes  matters  resting  merely 
in  the  memory  of  the  justice  as  clearly  as  language  -can  da 
it.  That  must  be  so  as  to  jurisdictional  matters,  or  the  rule 
so  well  understood  that  the  mere  mention  of  it  is  suflBcient, 
that  such  matters  must  appear  by  the  record  without  the 
aid  of  presumptions,  would  be  lost  sight  of.  The  justice's- 
docket  entries,  as  made  to  appear  by  the  return,  must  show 
jurisdiction  of  the  subject  matter  of  the  action,  or  no  juris- 
diction thereof  can  be  acquired  by  the  appellate  court.  Witt 
V,  Heme,  58  Wis.  244;  &miih  v.  Bohr,  62  Wis.  244;  State  ex 
rel.  Ellis  v.  Thorns,  ante,  p.  81.  True,  the  court  said,  in 
Martin  v.  Beckwith,  4  Wis.  219,  that  a  justice  may  certify 
to  a  circuit  court  the  evidence  taken  before  him  from  his 
minutes  and  his  best  recollection;  but  that  must  be  read  in 
the  light  of  what  the  court  was  speaking  about.  Care  was 
taken  to  point  out  that  it  did  not  refer  to  jurisdictional  mat- 
ters; that  the  statute  does  not  require  the  justice  to  record 
upon  his  docket  the  evidence  taken  before  him ;  and  that 
the  decision  was  in  harmony  with  the  rule  that  the  jurisdic- 
tion of  a  justice  to  try  a  cause  must  appear  by  his  docket. 
Counsel  cites  to  our  attention  Sellers  v,  Lampmwi,  63  Wis.  256, 
where  it  was  said  in  regard  to  a  situation  similar  to  that 
presented  here: 
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**The  justice  should  be  required  to  certify  what  amount 
was  proved  on  the  trial  to  his  satisfaction,  and  the  amount 
it  was  reduced  by  credits  given,  or  by  the  setoff  or  demand 
of  the  defendant." 

The  law  is  so  elementary,  that  evidence  of  facts  cannot  be 
supplied  from  the  memory  of  the  justice  to  support  or  defeat 
jurisdiction,  but  must  be  gathered  wholly  from  the  record 
which  the  law  requires  to  be  kept  for  that  purpose,  that  it 
cannot  be  possible  that  the  court  intended  to  say  anything 
oat  of  harmony  therewith.  The  quoted  language  must  be 
held  to  mean  that,  in  the  particular  class  of  cases  under  con- 
sideration, where  the  justice's  jurisdiction  depends  upon  the 
amount  of  the  plaintiff's  account  and  the  balance  due  him 
as  established  to  the  satisfaction  of  the  justice,  the  better 
practice  is  to  make  the  facts  in  that  regard  a  part  of  the 
docket  entries  and  to  certify  the  same  to  the  circuit  court. 
True,  the  language  of  the  court  would  seem  to  convey  the 
idea  which  respondent's  counsel  contend  for  and  which, 
evidently,  moved  them  to  obtain  the  supplemental  return  in 
question,  unless  it  be  read  in  the  light  of  the  situation  before 
the  court  and  the  settled  law  as  to  how  jurisdictional  facts 
must  be  made  to  appear  by  a  justice's  return.  In  any  event  the 
language  must  be  restrained  to  the  meaning  that,  in  actions 
upon  accounts,  the  justice's  return  on  appeal,  of  his  docket 
entries,  should  show  the  essentials  to  jurisdiction  in  that 
class  of  cases.  The  language  to  the  effect  that  the  amount 
of  the  plaintiff's  account,  as  established  to  the  satisfaction  of 
the  justice,  and  the  amount  of  the  reduction  thereof  by  off- 
sets or  the  demand  of  the  defendant,  should  be  made  to 
expressly  appear  by  the  justice's  certificate,  was  advisory, 
because  the  statute  does  not  require  that  such  facts  should 
be  recorded  upon  the  docket.  Probably,  if  the  docket  en- 
tri^  required  by  law,  as  to  the  issues  to  be  tried,  are  made, 
and  the  judgment  is  consistent  with  the  jurisdictional  facts 
as  to  the  amount  of  the  plaintiff^s  account  established  to  the 
Vol.112  — 17 
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satisfaction  of  the  justice  and  the  amount  of  the  reduction 
thereof  by  the  oflfsets  or  demand  of  the  defendant,  the  exist- 
ence thereof  may  be  inferred  till  overturned  by  legitimate 
evidence  as  to  what  occurred  upon  the  trial.  When  it  is  said 
that  jurisdiction  of  the  justice  over  the  person  and  the  sub- 
ject matter  of  an  action  tried  before  him  must  affirmatively 
appear  and  cannot  be  supplied  by  inference  or  presumption, 
reference  is  had  only  to  those  things  which  the  law  requires 
to  be  made  matters  of  record.  Baizer  v.  Zaschy  28  Wis.  268 ; 
Sealy  v.  ITnedcMid^  48  Wis.  497;  Storm  v,  Adams^  56  Wis. 
137;  DriscoU  v.  Smithy  59  Wis.  38;  Stats  ex  rd.  Dearborn  n 
Merrick^  101  Wis.  162;  Fulton  v.  State  ex  rd.  Meiners^  103 
Wis.  238.  An  examination  of  the  cited  cases  will  show  that, 
while  material  matters  which  the  statute  requires  to  appear 
upon  the  docket  must  so  appear,  as  to  all  other  matters, 
though  they  may  concern  the  jurisdiction  of  the  justice, — 
such  as,  in  an  action  upon  an  open  account,  the  fact  as  to 
whether  the  amount  of  the  plaintiff's  account,  as  established 
to  the  satisfaction  of  the  justice  is  within  the  justice's  juris- 
diction, and  whether  such  sum  was  reduced  by  offsets  or  the 
demand  of  the  defendant  to  a  sum  within  the  justice's  juris- 
diction to  enter  judgment, —  the  rule  prevails  that  every 
reasonable  presumption  should  be  indulged  in  to  uphold  the 
proceedings  before  a  justice's  court.  As  to  strictly  jurisdic- 
tional matters  —  those  which  the  statute  requires  to  be  en- 
tered upon  the  justice's  docket  —  the  return  must  be  suffi- 
cient as  to  tl^e  subject  matter  of  the  actign,  on  an  appeal 
from  the  justice's  judgment,  to  show  jurisdiction,  the  same 
as  on  a  removal  of  the  proceedings  to  the  superior  tribunal, 
to  test  the  validity  thereof  on  a  common-law  writ  of  c^r* 
tiorari.  The  jurisdictional  matters  in  actions  like  this,  which 
we  have  said  may  be  inferred,  cannot  be  established  by  the 
evidence  taken  before  the  justice  as  returned  by  him.  That 
cannot  be  considered  for  such  purpose  any  more  on  an  ap- 
peal than  on  a  common-law  writ  of  certiorari.    Sellers  v. 
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Zampmany  63  Wis.  256;  MathevDS  v.  Ripley ^  101  Wis.  100. 
We  reach  the  conclusion  that  the  supplemental  return  did 
not  contain  anything  which  a  trial  court  could  properly  re- 
ceive or  consider  under  any  circumstances. 

3.  We  now  come  down  to  whether  the  return  of  the  jus- 
tice, aside  from  the  so-called  supplemental  return,  showed 
jurisdiction  of  the  subject  matter  of  the  cause.  The  evi- 
dence sent  up  by  the  justice*  as  we  have  indicated,  was  not 
before  the  court  for  consideration  in  respect  to  jurisdictional 
matters.  What  was  established  in  justice's  court  was  not 
established  in  the  circuit  court  in  any  legitimate  way.  Noth- 
ing appears  by  the  justice's  docket  but  that  there  was  $64.25 
found  due  the  plaintiflf.  What  the  nature  of  plaintiff's  com- 
plaint was  does  not  appear  either  by  a  statement  of  the  sub- 
stance of  the  pleadings  or  by  reference  to  pleadings  contained 
in  the  return.  For  aught  that  appears  the  cause  of  action 
may  have  been  any  one  of  several  that  might  be  mentioned, 
over  which  a  justice  has  no  jurisdiction.  This  and  other 
courts,  in  harmony  with  a  general  rule  too  well  understood 
to  require  discussion  or  citation  of  authority  to  support  it, 
have  decided  that  such  a  failure  to  comply  with  statutory 
requisites  is  fatal  to  jurisdiction  and  that  it  cannot  be  cured 
by  appearance  of  the  parties  and  going  to  trial  in  the  ap- 
pellate court.  In  J(me%  v.  ffunt,  90  Wis.  199,  language  is 
used  that  may  well  be  applied  to  this  case: 

"Whether  the  subject  matter  of  the  trial  before  the  jus- 
tice was  slander,  libel,  malicious  prosecution,  or  false  im- 
prisonment, of  which  he  could  not  have  jurisdiction,  or 
whether  it  was  upon  contract  or  other  cause  of  action  where 
the  amount  claimed  was  less  than  $200,  .  .  «  of  which 
a  justice  would  have  jurisdiction,  does  not  appear  even  by 
inference." 

There  is  no  suggestion  in  the  docket  entries  here  that  the 
cause  of  action  was  on  an  account,  or  what  the  amount  of 
the  plaintiffs  claim  was,  or  anything  in  respect  to  what  the 
litigation  was  about.    In  Barnes  v,  Solton,  14  Minn.  357,  a 
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similar  case,  the  court  said,  in  sabstance,  that  neither  the 
nature  of  the  action  nor  the  justice's  jurisdiction  thereof  can 
be  shown  by  a  mere  inference  from  the  fact  that  judgment 
was  rendered  for  a  specific  amount;  that  the  statute  required 
the  justice  to  enter  in  his  docket  a.  brief  statement  of  the 
plaintiff's  demand  and  the  amount  due;  that,  for  aught  that 
appeared  by  his  docket,  the  action  may  have  been  in  eject- 
ment or  on  a  money  demand,  and  may  have  been  for  $1  or 
$10,000;  that  the  statement  that  judgment  was  rendered 
for  $31.05,  balance  due  on  lot  sold  by  plaintiff  to  defendants 
in  September,  1867,  did  not  tend  to  show  that  the  action 
was  brought  for  that  sum  or  upon  a  liability  of  that  nature. 

Enough  has  been  said  to  show  that  the  return  of  the  jus- 
tice in  this  case  was  clearly  insuflBcient  to  show  jurisdiction 
of  the  subject  matter  of  the  action  and  that  it  was  the  duty 
of  the  circuit  court  to  dismiss  the  action  upon  that  ground 
upon  bis  attention  being  called  to  the  jurisdictional  defect. 
We  must  sustain  the  judgment,  without  approving,  in  all 
particulars,  the  grounds  upon  which  the  circuit  court  en- 
tered it. 

By  the  Court —  The  judgment  appealed  from  is  aflSrmed. 


Ctpbbakson,  Bespondent,  vs.  Bebgb,  Intervener,  Appellant. 

November  8 —November  29, 1901* 

Bijectm^ent:  Jvdgm^ent,  upon  tdhom  binding:  Restraining  execution. 

Prior  to  the  commencement  of  an  action  of  ejectment  the  land  had 
been  conveyed  to  persons  not  parties  to  the  action  and  thej  were 
in  the  actual  occnpancy  of  the  land,  though  the  conveyance  was 
not  recorded  until  after  the  notice  of  lis  pendens  was  filed.  There- 
after they  contracted  to  sell  the  land  to  one  R,  not  a  party  to  the 
action,  and  he  went  into  actual  possession  and  so  continued  until 
judgment  in  the  ejectment  suit,  which  was  rendered  prior  to  the 
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enactment  of  ch.  153,  Laws  of  1901.  Held,  that  such  judgment  was 
not  binding  upon  B.'s  grantors  nor  upon  &  himself,  and  that  upon 
his  application  in  the  action  its  enforcement,  as  against  him,  by 
writ  of  possession  should  be  restrained. 

Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  Jambs  O'Nbill,  Circuit  Judge.    Heversed. 
Z.  A.  DoolitUej  for  the  appellant. 
W.  F.  Bailey^  for  the  respondent. 

Cassodat,  0.  J.  It  appears  from  the  record  that  in  1894 
the  land  in  question  was  owned  by  the  defendants  Abbie  A. 
and  Archie  McVicar;  that  in  the  summer  and  autumn  of 
that  year  the  plaintiff  obtained  three  tax  deeds  thereon, 
each  of  which  was  thereupon  recorded;  that  January  24, 
1895,  the  McYicars  conveyed  the  land  to  the  defendant 
Doolittle,  who  claims  to  have  taken  the  title  thereof  in 
trust  for  two  of  his  clients,  Washington  Churchill  and  Eliza 
N.  De  Lance;  that  Nov.  4,  1895,  Doolittle  and  wife  con- 
veyed the  land  by  quitclaim  deed  to  Churchill  and  De  Lance, 
and  that  deed  was  recorded  October  29,  1897;  that  April 
20, 1897,  this  action  of  ejectment  was  coinmenced  against 
the  McVicars  and  Doolittle,  and  notice  of  lis  pendens  filed; 
that  upon  the  complaint  being  amended  a  new  notice  of  lis 
pendens  was  filed  May  18,  1897.  The  McVicars  answered, 
disclaiming  all  right,  title,  or  claim  to  any  part  of  the  prem- 
ises, and  alleged  that  they  had  absolutely  disposed  of  the 
same  long  prior  to  the  commencement  of  the  action.  The 
defendant  Doolittle  answered,  and  disclaimed  all  right,  title, 
interest,  or  claim  to  any  part  of  the  premises. 

On  January  29,  1898,  Ghinder  Berge  —  not  a  party  to  the 
suit — entered  into  a  written  contract  with  Washington 
Churchill  for  the  purchase  of  the  land  in  question,  and  the 
same  was  executed  and  acknowledged  in  the  presence  of 
and  before  the  defendant  Doolittle.  June  28,  1900,  the 
plaintiff,  having  waived  all  claim  for  damages  and  costs,  took 
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judgment  in  the  action  against  the  McVicars  and  Doolittle. 
August  3,  1900,  a  writ  of  restitution  in  favor  of  the  plaint- 
iff and  against  the  defendants  was  issued  on  such  judgment 
to  the  sheriff,  commanding  him  to  deliver  the  possession  of 
the  premises  to  the  plaintiff,  and  to  make  return  thereof. 
October  9, 1900,  the  appellant,  Ov>nder  Berge^  made  aflBda- 
vit  to  the  effect  that  he  had  been  for  more  than  thirty-one 
months  then  last  past  in  the  open,  visible,  and  notorious 
possession  and  occupancy  of  a  portion  of  the  premises  de- 
scribed, under  said  contract  from  Churchill,  upon  which  he 
had  paid  $600,  besides  interest;  that  from  January  24, 1895, 
to  the  execution  of  the  contract,  January  29,  1898,  Church- 
.  ill  had  been  in  such  open,  visible,  and  notorious  possession 
by  himself  or  one  A.  J.  Sutherland,  claiming  under  him ; 
that  the  sheriff,  under  and  by  virtue  of  said  writ,  was  threat- 
ening to  take  forcible  possession  of  the  premises,  and  to 
eject  the  appellant  and  his  family  therefrom;  and  that,  un- 
less restrained  by  the  court,  he  and  his  family  would  be 
forcibly  ejected  from  said  premises.  Upon  such  evidence 
the  plaintiff  was  ordered  to  show  cause  why  all  proceedings 
on  the  judgment  and  execution  should  not  be  perpetually 
stayed  as  against  Berge  and  those  claiming  under  him. 
Upon  the  hearing  of  that  motion  the  same  was  by  order  of 
the  court  denied,  with  $10  costs  of  motion,  to  be  paid  by 
Berge.  From  that  order  Gunder  Berge  brings  this  appeal. 
The  facts  stated  are  not  disputed.  The  only  claim  is  that 
at  the  time  of  the  commencement  of  the  action  the  plaintiff 
had  no  knowledge  or  information  that  Doolittle  had  con- 
veyed the  lands  to  Churchill  or  any  other  person,  but  sup- 
posed he  still  held  whatever  title  or  interest  had  been  con- 
veyed to  him  by  the  McYicars,  and  that  he  had  no  knowledge 
or  information  that  Churchill  or  De  Lance  had  or  claimed 
any  interest  in  the  premises.  The  motion  seems  to  have 
been  decided  on  the  theory  that  the  appellant  ought  to  be 
put  to  his  separate  action,  and  that  the  court  ought  not  to 
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determine  the  rights  of  the  parties  on  such  motion.  If 
there  was  any  serious  controversy  as  to  the  facts,  the  neces- 
sity of  such  independent  action  might  be  urged  with  more 
plausibility.  But  there  is  no  such  controversy.  Churchill 
had  been  in  the  open,  visible,  and  notorious  possession  for 
nearly  a  year  and  a  half  prior  to  the  commencement  of  the 
I  action,  and  for  nine  months  afterwards,  and  the  appellant, 

\  so  claiming  under  him,  had  been  in  such  possession  tor  two 

i  years  and  a  half  prior  to  the  issuance  of  the  writ;  and  yet 

aeither  of  them  was  a  party  to  the  action.  The  question 
recurs  whether  the  appellant  shall  be  forcibly  ejected  from 
the  premises  in  a  suit  to  which  neither  he  nor  Churchill  nor 
De  Lance  was  a  party.  The  deed  from  Doolittle  to  Churchill 
and  De  Lance  had  been  executed  and  delivered  nearly  a 
year  and  a  half  before  the  commencement  of  the  action, 
bat  it  was  not  recorded  until  more  than  six  months  after 
the  action  had  been  commenced.  Under  a  recent  decision 
of  this  court,  we  must,  upon  the  facts  stated,  hold  that 
neither  Churchill  nor  De  Lance  was  bound  by  the  judg- 
ment; and  the  same  is  true  as  to  the  appellant,  claiming 
under  Churchill  by  contract  executed  subsequent  to  the 
commencement  of  the  action.  Webster  v.  Pierce^  108  Wis. 
408.  In  that  case  it  was  held  that  sec.  3088  of  the  statutes, 
as  it  then  stood,  governed  as  to  the  filing  of  notices  of  lis 
pendens  in  actions  of  ejectment,  and  not  the  general  statute 
(sec.  3187).  It  was  there  further  held  that  the  judgment  in 
an  action  of  ejectment  only  binds  the  defendants  and  per- 
sons acquiring  title  to  the  premises  from  them,  or  some  of 
them,  subsequent  to  the  filing  of  the  notice  of  the  pendency 
of  the  action,  as  provided  in  sec.  3088.  In  actions  of  eject- 
ment the  statute,  as  it  stood  prior  to  the  recent  amendment 
(eh.  152,  Laws  of  1901),  expressly  declared  that  "  if  the  prem- 
ises for  which  the  action  is  brought  are  aciucMy  occupied 
by  any  person  suck  actual  occupant  shall  be  made  defend- 
ant in  complaint."    Sec.  3075,  Stats.  1898.    Here,  as  indi- 
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oated,  the  premises  were  "  actually  occupied  "  by  the  respec- 
tive persons  named  before  *the  commencement  of  the  action, 
and  ever  since;  and  yet  no  one  who  had  so  actually  occupied 
the  premises  subsequently  to  November  4,  1895,  was  made 
a  party  to  the  action.  Neither  the  rights  of  Churchill  nor 
the  rights  of  the  appellant  were  adjudicated  or  attempted 
to  be  adjudicated  in  the  action.  Gdpehe  v,  M.  d&  S,  H.  Co, 
11  Wis.  454.  This  court  has  gone  so  far  as  to  hold  that  the 
judgment  in  ejectment  against  a  tenant  of  the  land  was  not 
binding  or  res  adjvdicata  in  a  subsequent  action  of  eject- 
ment by  the  same  plaintiff  for  the  same  land  against  the 
landlord.  Kent  v.  Ladey^  48  Wis.  257.  Since  the  judgment 
in  ejectment  was  not  binding  upon  Churchill  or  the  appel- 
lant, it  follows  that  the  writ  of  possession  was  improperly- 
sought  to  be  executed  against  the  appellant.  Smith  v. 
Pretty,  22  Wis.  655,  657.  In  that  case  Mr.  Justice  Paine, 
speaking  for  the  court,  said: 

"  The  judgment  is  good  only  against  the  defendant  and 
those  claiming  under  him,  or  in  privity  with  him.  And 
where  another  person  is  in  possession,  claiming  under  a  para- 
mount title,  it  cannot  be  executed  as  against  him.  This  has 
frequently  been  held  not  only  in  respect  to  the  writ  of  pos- 
session issued  to  enforce  decrees  in  cnancery,  but  also  as  to 
executions  in  ejectment" 

In  support  of  such  statement  the  learned  justice,  among 
other  cases,  cited  Clark  v.  Pa/rkmson,  10  Allen,  133,  where 
it  was  held  that  "it  is  not  the  duty  of  an  oflBcer  who  serves 
a  writ  of  possession  to  expel  from  the  premises  any  persons 
who  were  in  possession,  claiming  title  in  themselves,  at  the 
time  when  the  suit  was  commenced  in  which  the  writ  issued, 
and  who  do  not  claim  under  the  person  against  whom  the 
writ  runs,  nor  resist  the  officer  in  his  attempt  to  remove  the 
latter  and  those  claiming  under  him."  Certainly  the  trial 
court  had  power  to  control  its  own  process,  and  it  would  be 
repugnant  to  the  entire  spirit  of  the  law  for  the  court  to 
allow  its  process  to  be  enforced  against  one,  who  had  been 
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in  the  peaceful,  open,  visible,  and  notorious  possession  of  the 
premises  for  more  than  two  years  and  a  half,  and  who  was 
not  a  party  to  the  action,  nor  in  privity  with  any  one  who 
was  a  party  to  the  action.  It  is  no  answer  to  say  that,  had 
the  appellant  been  put  out  of  possession,  he  would  have  had 
his  remedy  by  independent  action  to  regain  possession.  The 
law  gave  him  a  right  to  a  hearing  before  being  dispossessed, 
and  upon  the  facts  stated  the  court  should  have  restrained 
the  sheriff  from  interfering  with  such  possession  by  virtue 
of  the  writ  in  question.  Of  course,  the  plaintiff  is  left  to  his 
remedy,  if  he  has  any,  by  independent  action. 

By  the  Court — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 


Jaokbos  Couhtt  Bane,  Bespondent,  vs.  Pabsonb  and  an- 
other,  Appellants. 

November  8 — November  t9, 190 t 

Promissory  note:  Payment:  Banks  and  hanking. 

An  agreement  of  the  cashier  with  borrowers  at  a  bank  that  he  would 
pay  their  note  when  it  became  due  out  of  money  which  he  would 
then  owe  one  of  them,  and  his  subsequent  retention  of  enough  of 
such  money  to  pay  the  note,  and  his  statement  to  them  that  he 
had  paid  it,  do  not  constitute  any  defense  to  an  action  on  the  note. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jackson 
county:  James  O'Nbill,  Circuit  Judge.    Affirmed. 

This  is  an  action  upon  two  promissory  notes,  for  $50  each, 
given  by  the  defendants  on  May  31  and  June  8, 1894,  respect- 
ively, and  payable  four  months  after  date  to  the  Jackson 
County  Bank.  The  defendants  by  their  answer  admitted  the 
making  of  the  notes,  but  alleged  that  when  given  it  was  agreed 


'  Digitized  by  VjOOQIC 


266  SUPEEME  COURT  OF  WISCONSIN".       [Nov. 

Jackson  Co.  Bank  v.  Parsons,  112  Wia  265, 

that  they  should  be  paid  out  of  the  interest  of  a  certain  note 
of  $2,000  theretofore  given  by  O'Hearn  (then  cashier  of  the 
said  bank)  and  one  Jones  to  the  defendant  Elmira  Parsons; 
that  the  notes  in  suit  were  paid  in  accordance  with  sach 
agreement  in  October,  1894,  out  of  the  interest,  amounting 
to  $160,  which  then  fell  due  on  the  $2,000  note.  The  action 
was  tried  by  a  jury. 

It  appeared  from  the  evidence  that  the  Jacl^son  County 
Bank,  the  original  owner  of  the  notes,  failed  in  September, 
1896,  and  that  all  of  its  property  was  sold  by  the  receiver 
of  said  bank  in  1897  to  the  new  Jackson  County  Ba/nk^  the 
plaintiff  in  this  acti6n,  which  was  'incorporated  in  August, 
1897;  that  one  W.  R.  O'Hearn  was  the  cashier  of  the  old 
Jackson  County  Bank  when  the  notes  in  suit  were  given; 
that  O'Hearn  and  one  K.  C.  Jones  on  the  1st  of  October, 
1891,  executed  a  note,  payable  one  year  after  date,  in  the 
sum  of  $2,000,  to  the  defendant  Elmira  Parsons^  for  money 
then  borrowed  by  them  of  the  said  Elmira^  the  interest  on 
said  note  running  at  the  rate  of  eight  per  cent,  per  annum, 
and  said  note  being  still  outstanding  when  the  notes  in  this 
action  were  given;  that  Jones  and  O'Hearn  each  paid  an- 
nually on  the  1st  of  October  one  half  of  the  interest  on  said 
$2,000  note.  The  defendants'  evidence  further  tended  to 
show  that  in  May,  1894,  the  defendant  Elmira  wished  to 
borrow  $50  of  the  Jackson  County  Bank,  and  that  she  and 
her  son,  the  defendant  Frank  A.  Parsons^  went  to  the  bank 
and  asked  O'Hearn,  the  cashier,  for  such  loan.  The  defend- 
ant .Frank  Parsons  states  that  O'Hearn  stated  at  that  time 
that  he  was  unable  to  advance  the  interest  on  the  $2,000  note, 
but  that  the  bank  would  loan  her  the  money  on  his  {Frank'^s) 
surety,  and  that  when  the  interest  on  the  $2,000  note  be- 
came due,  on  the  1st  of  October,  the  $50  would  be  paid  from 
the  interest  money;  the  understanding  was  definite  and 
clear  that  the  note  given  should  be  paid  from  the  interest 
money  due  on  the  O'Hearn  and  Jones  note.     The  same  ar- 
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rangement  was  made  as  to  the  payment  of  the  second  note 
given  to  the  bank.  Frank  Parsons  further  testifies  that  he 
acted  as  his  mother^s  agent  in  making  this  arrangement; 
that  in  October,  1894,  he  went  to  the  bank  to  collect  the 
interest  on  Ehmira  Pa/rsons^s  note,  and  to  settle  the  notes 
described  in  the  complaint;  that  O'Hearn  figured  up  the 
interest  due  on  the  notes  in  suit,  and  took  the  principal  and 
interest  out  of  the  $160,  and  paid  him  the  balance  in  cash, 
and  he  indorsed  upon  the  $2,000  note, "  Interest  paid  to  Oc- 
tober 1st,  1894; "  that  O'Hearn  requested  him  to  leave  the 
notes  there  for  a  time,  in  order  to  show  them  to  Mr.  Jones, 
because  Jones  had  not  paid  his  proportion  of  the  inter- 
est, and  that  he  then  left  the  notes,  and  the  next  he  heard 
of  them  they  were  in  the  hands  of  the  receiver.  It  appears 
conclusively  from  the  evidence  that  the  bank  never  had 
possession  of  the  $2,000  note,  and,  as  matter  of  fact,  that 
O'Uearn  never  paid  the  bank  the  amount  due  upon  the  notes 
in  suit. 

Upon  these  facts  the  court  directed  a  verdict  for  the  plaint- 
iff for  the  principal  and  interest  of  the  notes  in  suit,  and  the 
defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Pope  db  Pope^  and 
oral  argument  by  Carl  C.  Pope.  To  the  point  that  the 
cashier  and  manager  of  the  bank  acted  within  the  scope  of 
his  authority  when  he  made  the  agreement  with  reference 
to  the  method  of  payment  of  the  notes  sued  on,,  they  cited 
Story,  Agency  (4th  ed.),  §  114;  Boone,  Banking,  §  863;  1 
Wait,  Actions  &  Defenses,  519;  Wharton,  Agency,  §  684. 

0.  M.  Perry ^  for  the  respondent,  to  the  point  that  the 
agreement  of  the  cashier  was  not  binding  on  the  bank,  cited 
Ft.  Dearborn  Nat.  Bamk  v.  Seymour^  71  Minn.  81. 

WiNSLOw,  J.  The  sum  and  substance  of  the  supposed  de- 
fense of  payment  is  that  the  cashier  agreed  with  the  defend- 
ants when  they  gave  the  notes  in  suit  that  he  would  pay 
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them  when  they  fell  due,  and  that  they  supposed  he  did 
pay  them,  but  the  fact  is  undisputed  that  he  did  not  pay 
them.  It  seems  needless  to  say  that  this  state  of  facts  con- 
stitutes no  defense.  The  agreement  of  the  cashier  with  a 
borrower  at  the  bank  that  he  will  pay  the  note  when  it  falls 
due,  and  his  statement  to  the  debtor  that  he  has  paid  it 
when  due,  cannot  constitute  payment  There  must  have 
been  actual  payment. 
By  the  Court. —  Judgment  afSrmed 


J.  L.  Gates  LAin>  Oompany,  FlaintifF  ia  error,  vs.  Oldb,  De- 
fendant in  error. 

November  9 -'November  i9, 190t 

Writ  of  error:  What  reviewable:  Who  may  me  out:  EjjeetmenJt:  Parties: 
Eight*  of  mortgagee, 

1  A  writ  of  error  to  review  a  judgment  does  not  bring  up  for  review 
orders  made  after  judgment 

SL  To  entitle  a  person  to  sue  out  a  writ  of  error  and  be  beard  thereon 
he  must  be  either  a  party  or  privy  to  the  record  or  directly  injured 
by  the  judgment;  and  if  he  is  not  a  party  by  name  his  interest 
should  be  made  to  appear  by  petition  or  affidavit  upon  the  applica- 
tion for  the  writ 

&  Where  a  mortgage  was  recorded  before  the  commencement  of  an 
action  of  ejectment  involving  the  mortgaged  lands*  to  whioh  the 
mortgagee  was  not  made  a  party,  the  judgment  does  not  in  any- 
way affect  or  impair  his  rights  as  mortgagee. 

Ebrob  to  review  a  judgment  of  the  circuit  court  for  Olark 
county:  James  O'Neill,  Circuit  Judge.     Writ  dismissed. 

Writ  of  error  to  review  judgment  of  the  circuit  court  for 
Clark  county  in  an  action  of  ejectment  wherein  Oeorge  H. 
Olds  was  plaintiff,  and  the  A.  B.  Adams  Land  Company 
alone  was  defendant,  rendered  January  5,  1899;  the  notice 
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of  lis  pendens  having  been  filed  on  May  15, 1896,  and  the 
summons  having  been  served  May  20, 1896.  The  judgment 
was  based  upon  a  stipulation  of  facts  and  finding,  and  ad- 
judged that  plaintiff  recover  of  defendant  the  possession  ot 
the  premises  upon  condition  that  the  plaintiff  pay  to  the  de 
fendant  $185  of  taxes  and  interest,  less  the  costs  of  that  ao 
tion.  On  November  14th,  the  J.  Z.  Gates  Land  Company 
presented  a  petition  asserting  itself  to  be  the  holder  of  a 
mortgage  which  was  made,  executed,delivered,  and  recorded 
nearly  a  year  prior  to  the  commencement  of  the  action 
below,  by  which  it  claimed  to  have  a  lien  upon  the  interest 
of  the  defendant  Adams  Land  Company  in  the  premises, 
and  prayed  that  it  might  be  made  a  party,  and  the  money 
so  required  to  be  paid  by  the  plaintiff  in  that  action  be  or- 
dered to  be  paid  to  it,  which  petition  was  denied  on  Novem- 
ber 20,  1900;  and  the  J.  L.  Oates  Land  Company  on  Decem- 
ber 17,  1900,  sued  out  this  writ  of  error,  alleging  error  in 
the  records,  proceedings,  and  judgment  in  that  action. 

Rvhlee  A.  Cole^  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  Z.  Jf. 
Sturdevanij  attorney,  and  JR.  F.  Kounts^  attorney  for  A.  B. 
Adams  Land  Company,  and  oral  argument  by  Mr.  Sturde- 
vani. 

Dodos,  J.  Writ  of  error  runs  only  to  final  judgment,  and 
not  to  an  order.  Sec.  3043,  Stats.  1898;  Jackson  v.  State^  92 
Wis.  422;  Bwmhaleh  v.  Peehl,  95  Wis.  127.  Writ  of  error 
to  judgment  does  not  bring  up  subsequent  orders.  O^Toole 
V.  Staie^  106  Wis.  18.  Hence  the  only  question  which  could 
be  presented  by  the  present  writ  is  whether  any  error  oc- 
curred in  the  judgment  or  proceedings  preliminary  thereto. 
Transmission  by  the  clerk  of  certain  subsequent  orders  and 
the  motions  on  which  they  were  based  was  not  demanded 
by  the  writ,  and  was  wholly  unwarranted. 

Kot  only  is  the  scope  of  the  writ  thus  limited,  but  the 
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person  entitled  to  sue  out  and  be  heard  thereon  must  be 
either  a  party  or  privy  to  the  record,  or  one  directly  injured 
by  the  judgment.    Black  v.  Eirgan^  15  N.  J.  Law,  45;  £tiU 
V.  Jfeloney,  27  Conn.  660,  666;  Loui^Uh,  E.  <&  St  L.  C.  R. 
Co.  V.  SurwaJd,  150  111.  394;  7  Ency.  of  PI.  &  Pr.  856;  2 
Foster,  Fed.  Pr.  (8d  ed.),  §§  505,  507.    It  is  held  that  the 
interest  of  one  not  a  party  must  appear  by  the  writ.    This 
requirement  is  perhaps  satisfied  prima  facie  by  a  recitation 
in  Jthe  writ  before  us  that  the  plaintiff  in  error  "appeared 
and  asked  certain  relief."    This  recitation  falls  short  of  as- 
serting that  any  relief  was  denied,  but,  waiving  that  con- 
sideration, the  record  shows  that  even  the  assertion  itself  is 
false ;  for  the  J.  L.  Gates  Land  Company  did  not,  prior  to 
judgment,  appear  at  all,  nor  ask  any  relief.    Counsel  con- 
tends, however,  that  the  interest  of  plaintiff  in  error  appears 
by  certain  affidavits  filed  in  the  circuit  court  long  after  judg- 
ment as  the  basis  for  certain  motions  therein.    These  affi- 
davits are  no  part  of  the  record  assailed  by  the  writ,  and,  in 
strictness,  are  not  present  in  this  court  at  all.    The  proper 
method  of  making  apparent  the  interest  of  one  who,  not 
being  a  party  by  name  to  the  record  and  judgment,  seeks  to 
sue  out  writ  of  error,  is  by  petition  or  affidavits  upon  ap- 
plication for  the  writ.   7  Ency.  of  PI.  &  Pr.  858.  While  under 
our  practice  the  writ  of  error  issues  as  of  course,  without 
formal  petition  and  order  therefor,  yet  one  who  avails  him- 
self of  the  privilege  to  have  it  so  issue  must  abide  any  un- 
certainty as  to  whether  an  interest  in  him  sufficient  to  entitle 
him  to  the  writ  shall  appear  by  the  record  itself,  when  trans- 
mitted.    Inasmuch  as  the  only  interest  in  the  plaintiff  in 
error  suggested  by  the  writ  in  this  case  is  refuted  by  the 
record,  and  no  other  interest  in  him  is  shown  thereby,  doubt- 
less the  writ  must  be  dismissed  because  of  silence  alone. 

If,  however,  we  should  consider  the  facts  asserted  in  the 
petition  and  affidavits  filed  in  the  circuit  court  after  judg- 
ment, the  result  could  not  be  different.    The  only  rights 
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thas  claimed  to  exist  in  plaintiff  in  error  are  those  of  mort- 
gagee under  a  mortgage  executed  by  the  record  defendant 
below,  the  A.  B.  Adams  Land  Company,  and  recorded  be- 
fore the  commencement  of  the  action  sought  to  be  reviewed ; 
neither  plaintiff  in  error,  nor  any  of  its  predecessors  in  own- 
ership of  said  mortgage,  having  been  in  any  wise  made  par- 
ties to  said  action.  The  conclusion  is,  of  course,  irresistible 
that  the  judgment  rendered  does  not  in  any  degree  affect 
or  impair  the  rights  of  such  mortgagee.  No  errors  inter- 
vening in  such  judgment,  or  in  the  record  on  which  it  rests, 
could  damage  the  plaintiff  in  error,  and  we  cannot  at  its 
suit  examine  any  which  are  alleged. 

.Propriety  of  the  order  of  the  court  below  refusing  certain 
relief,  in  the  nature  of  a  modification  of  the  prior  judgment, 
is,  of  course,  a  question  which  we  could  only  consider  upon 
an  appeal  from  that  order.  This  writ  of  error  does  not  pre- 
sent it. 

By  the  Court — "Writ  of  error  is  dismissed. 


Gates,  Appellant,  vs.  Avert,  Bespondent 

November  9 — November  £9, 190 L 

(1)  Appealable  order$:  Atttzchmeni.  (2-4)  ContracU:  Pleading:  Incon- 
sistent  defenses:  Trusts:  Personal  liability  of  undisclosed  ben^ 
ciary:  Evidence, 

1.  An  order  granting  a  nonsuit  in  an  action  wherein  lands  were  at- 

tached does  not  have  the  effect  to  "  set  aside  or  dismiss  a  writ  of 
attachment  for  irregularity,"  and  is  therefore  not  appealable  under 
subd.  8,  seo.  3069,  Stata  189a 

2.  In  an  action  to  recover  the  first  payment  upon  the  purchase  price  of 

an  interest  in  land  the  answer  consisted  of  a  general  denial  and  an 
allegation  that  defendant  had  fuUj  paid  plaintiff  all  just,  equi- 
table, or  legal  claims  or  demands  against  him  growing  out  of  any 
matters  mentioned  in  the  complaint  Held,  that  the  two  defenses 
were  not  inconsistent,  and  that  the  answer  as  a  whole  did  not 
admit  the  purchase  of  the  land. 
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%  In  such  a  case  the  eyidence  showed  that  both  the  contract  of  sale 
and  the  deed  of  the  land  ran  to  a  third  person  as  trustee,  none  of 
the  beneficiaries  being  named,  and  that  the  trustee  subsequently 
executed  a  declaration  of  trust  in  their  favor.  Defendant  whs  one 
of  such  beneficiaries.  Held,  that  he  was  not  personally  liable  to 
the  vendor  upon  the  contract  with  the  trustee,  but  that  the  latter 
held  the  legal  title  and  was  personally  bound. 

4  The  only  cause  of  action  pleaded  being  upon  the  contract  for  the 
purchase  of  the  lands,  evidence  that  when  the  first  payment  on  the 
lands  became  due  the  trustee  gave  plaintiff  drafts  drawn  by  de- 
fendant on  a  third  person,  which  were  not  paid  but  were  returned 
to  defendant,  and  that  he  afterwards  agreed  to  pay  the  same  as 
soon  as  matters  between  himself  and  the  trustee  had  been  ad- 
justed, was  inadmissible  as  establishing  a  contract  relation  between 
the  parties. 

Appeals  from  orders  and  a  jadgment  of  the  circuit  court 
for  Clark  county :  Ch as.  M.  Wbbb,  J  ndge.  Appeals /rom  or- 
ders dismissed;  judgment  affirm^. 

Three  appeals  by  plaintiff  in  the  same  action, —  one  from 
an  order  jgranting  a  nonsuit,  another  from  an  order  refusing 
to  vacate  the  former  order,  and  the  third  from  a  judgment 
dismissing  the  action  with  costs.  After  the  plaintiff^s  tes- 
timony was  all  in,  the  defendant  made  a  motion  for  a  non- 
suit, and  the  court  entered  a  formal  written  order  granting 
the  same.  On  the  same  day  the  plaintiff  made  a  motion  to 
set  aside  the  order  of  nonsuit,  and  a  written  order  was  made 
denying  the  same.  Both  orders  were  duly  excepted  to.  A 
judgment  was  then  duly  entered  dismissing  the  action,  with 
costs.  The  substantial  question  involved  is  whether  the 
court  erred  in  granting  a  nonsuit.  The  complaint  is  as  fol- 
lows: 

"That  there  is  now  due,  owing,  and  wholly  unpaid  from 
Charles  Austin  Averj/y  the  defendant  herein,  the  sum  of 
seven  thousand  and  seven  hundred  dollars  ($7,700),  the  first 
payment  upon  the  purchase  price  and  interest  thereon  for  a 
one-fifth  interest  in  twenty  thousand  (20,000)  acres  of  land 
in  Clark  county,  Wisconsin,  purchased  by  said  Charles  Avstin 
Avery  of  said  James  L  GatesP 
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The  answer  contained:  first,  a  general  denial;  second,  a 
plea  of  payment  of  "any  and  all  just,  equitable,  or  legal 
claims  and  demands  which  plaintiff  may  have  had  against 
him  on  account  of  the  first  payment  upon  the  purchase  price 
of  the  one-fifth  interest  in  the  twenty^thousand  acres  of  land 
mentioned  in  the  complaint; "  third,  a  former  adjudication 
of  the  same  cause  of  action;  and,  fourth,  another  action 
pending. 

At  the  opening  of  the  trial  the  plaintiff  insisted  that  the 
answer  admitted  the  purchase  of  the  lands,  and  that  defend- 
ant had  the  burden  of  proof.  This  contention  was  over- 
ruled. The  plaintiff  then  offered  in  evidence  a  contract 
dated  September  29, 1888,  between  plaintiff  and  Henry  C. 
Parmly,  trustee,  which  recited  a  former  contract  and  a  deed 
of  certain  lands  to  Parmly,  and  that  the  latter  had  paid 
plaintiff  $22,500  in  cash  as  one  half  of  the  purchase  price 
thereof;  also  a  deed,  dated  September  13, 1888,  from  plaintiff 
and  wife  to  Henry  C.  Parmly,  trustee,  of  a  large  tract  of 
land,  the  consideration  named  being  $45,000;  also  a  declara- 
tion of  trust  signed  by  said  Parmly,  dated  October  6,  1888, 
in  which  he  declared  that  the  defendant  and  others  are 
copartners  in  the  purchase  of  the  lands  described  in  the  said 
deed,  the  defendant  having  a  one-fifth  interest.  Some  testi- 
mony was  also  offered,  against  defendant's  objections,  to  the 
effect  that,  at  the  time  the  first  payment  was  due  on  the 
purchase  price  of  the  lands,  Parmly,  gave  plaintiff  drafts 
amounting  to  $4,500  drawn  by  defendant  on  one  0.  A. 
Avery,  of  Milwaukee,  Wisconsin,  which  drafts  had  been 
presented  and  not  paid,  and  had  been  returned  to  defendant, 
and  that  he  afterwards  agreed  to  pay  the  same  as  soon  as  he 
got  the  Parmly  matter  adjusted.  Other  evidence  regarding 
litigation  between  the  parties  was  offered,  but  is  not  deemed 
material. 

The  court  made  a  written  decision  on  the  motion  for  a 
nonsuit,  in  which  he  held  that  the  complaint  was  for  a 
Vol.112— 18 
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specified  sum  on  account  of  the  purchase  price  of  the  one- 
fifth  interest  in  certain  lands  purchased  by  the  defendant 
from  the  plaintiff;  that  it  was  not  shown  that  the  defendant 
was  a  party  to  the  contract  or  deed  of  purchase,  and  that  no 
promise  or  undertaking  on  the  part  of  defendant  h^d  been 
shown  that  he  would  pay  any  part  of  the  purchase  price  of 
said  land  to  plaintiff;  that,  while  it  was  shown  that  the 
defendant  was  one  of  several  parties  or  beneficiaries  for 
whose  benefit  the  trustee  purchased  the  land,  that  fact  did 
not  make  them  personally  liable  to  the  plaintiff  on  the  con- 
tract with  the  trustee;  that,  the  plaintiff  having  elected  to 
sue  upon  the  alleged  contract  of  sale,  the  transactions  re- 
garding the  giving  and  return  of  the  draft  did  not  create  a 
liability  enforceable  in  this  suit,  and,  the  plaintiff  not  having 
shown  any  sale,  or  contract  of  sale,  or  liability  of  the  de- 
fendant thereon,  the  plaintiff  was  not  entitled  to  recover  in 
this  suit. 

Rvhlee  A,  Cole^  for  the  appellant. 

For  the  respondent  there  were  briefs  by  S.  Jf.  Marshy  at- 
torney, and  James  Wickha/m^  of  counsel,  and  oral  argument 
by  Mr.  Wickham,  They  argued,  among  other  things,  that 
Oates  had  made  a  written  agreement  with  Parmly  to  pur- 
chase and  pay  for  this  land.  Parmly,  and  he  alone,  was  in- 
dividually liable  on  that  agreement.  Taylor  v.  David's 
AdrrCx,  110  U.  S.  330;  ConnaUyv.  Lyons,  82  Tex.  664,«27  Am. 
St.  Rep.  935 ;  HewiU  v.  Phelps,  105  U.  S.  393 ;  iTw  v.  Nicoll, 
73  N.  Y.  127;  Sanford  v.  Howard,  29  Ala.  684,  68  Am.  Dec. 
101;  Johnson  V,  Leman,  IZllW.  609;  McLaughlin  v.  Winner, 
63  Wis.  120,  128.  It  was  not  the  case  of  a  party  making  a 
contract  with  an  agent  for  an  undisclosed  principal.  So  far 
as  Gates  was  concerned,  Parmly  was  the  only  person  inter- 
ested, and  was  the  principal.  Besides,  the  beneficiaries  were 
not  unknown  or  undisclosed  to  him,  and,  with  full  knowledge 
of  the  facts,  he  made  the  contract  with  Parmly  and  elected 
to  consider  him  as  the  party  liable,  and  he  is  the  only  one 
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liable  upon  the -contract.  Meeker  v,  Claghom^  44  N.  T.  349; 
Silver  V.  Jordcm^  136  Mass.  319;  Paige  v.  Stone,  10  Met.  160; 
Banken  v.  Deforest,  18  Barb.  143;  Henderson  v.  Mayhew,  2 
Gill,  393,  41  Am.  Dec.  434. 

Bardeen,  J.  In  his  brief  filed  on  the  appeals  from  the 
two  orders  in  this  case,  the  plaintiff  offers  no  reason  to  sup- 
port the  same,  save  that  the  court  erred  in  granting  the 
nonsuit.  The  orders  were  not  appealable  unless  they  can 
be  brought  under  some  one  of  the  provisions  of  sec.  3069, 
Stats.  1898.  On  the  argument  his  counsel  attempted  to 
show  that  such  appeals  were  justified  under  subd.  3,  which 
permits  an  appeal  from  an  order  which  ^'  sets  aside  or  dis- 
misses a  writ  of  attachment  for  irregularity."  Having 
secured  an  attachment  of  certain  lands  of  defendant,  his 
theory  is  that  the  order  of  nonsuit  had  the  effect  to  dissolve 
and  discharge  the  levy,  and  that,  to  preserve  his  attachment 
under  sees.  2748  and  3061,  an  immediate  appeal  was  neces- 
sary. It  is  quite  evident  that  plaintiff  has  not  brought  him- 
self within  the  literal  terms  of  sec.  3069.  The  granting  of 
a  nonsuit  does  not  have  the  effect  to  ''set  aside  or  dismiss  a 
writ  of  attachment  for  irregularity,"  and  there  is  no  other 
provision  of  the  section  applicable  to  the  situation.  It  is 
perhaps  unfortunate  that  the  statutes  make  no  provision 
for  the  preservation  of  the  attachment  levy  in  cases  of  this 
kind.  The  view  we  have  taken  of  the  merits  of  this  case 
renders  it  unnecessary  to  treat  this  branch  of  it  at  length. 
We  are  satisfied  that  the  law  does  not  make  the  order  men- 
tioned appealable.  If  the  plaintiff  who  has  been  defeated 
desires  to  preserve  the  lien  of  his  attachment,  we  know  of 
no  more  rational  solution  of  the  situation,  in  absence  of  fur- 
ther legislation  on  the  subject,  than  that  suggested  by 
BuNN,  J.,  in  Mdoy  v.  Orion,  42  Fed.  Kep.  613. 

Turning  now  to  a  consideration  of  the  appeal  from  the 
judgment,  the  plaintiff  argues  that  the  court  erred  in  ruling 
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that  he  should  assume  the  burden  of  proof.  This  is  based 
upon  the  assumption  that  the  answer,  as  a  whole,  admits 
the  plaintiff's  cause  of  action.  We  are  satisfied  that  no  such 
assumption  is  justified.  The  answer  contains  a  general  de- 
nial. This  puts  in  issue  every  allegation  of  the  complaint. 
It  next  says  that  the  defendant  has  fully  paid  plaintiff  ail 
just,  equitable,  or  legal  claims  or  demands  against  him  grow- 
ing out  of  any  matters  mentioned  in  the  complaint.  Under 
sec.  2657  a  defendant  may  plead  as  many  defenses  as  he  may 
have,  even  though  based  upon  inconsistent  legal  theories. 
South  Milwaukee  B.  R.  Co.  v.  Harte^  96  Wis.  692;  Pomeroy, 
Code  Remedies,  §  722.  The  cases  cited  in  Mr.  Pomeroy's 
most  excellent  work  indicate  that  a  different  rule  prevails 
in  but  few  of  (he  code  states.  Minnesota  is  one  mentioned 
as  laying  down  a  very  strict  rule  against  the  pleading  of  in- 
consistent defenses,  yet  in  Steenerson  v.  Waterhuryy  52  Minn. 
211,  the  court  holds  that  a  plea  of  payment  in  an  answer  is 
not  inconsistent  with  a  general  denial,  and  does  not  control 
it.  In  the  discussion  it  is  said,  ^^  Separate  and  distinct  de- 
fenses are  consistent  when  both  may  be  true,  and  are  only 
held  inconsistent  when  the  proof  of  one  necessarily  disproves 
the  other.'*  We  see  no  good  reason  why  the  two  defenses 
may  not  be  interposed  and  relied  upon  by  the  defendant, 
and  therefore  approve  of  the  ruling  of  the  trial  court  in  this 
respect. 

The  nonsuit  was  based  upon  a  failure  of  the  proof  to  con- 
nect the  defendant  with  the  transaction  set  out  in  the  com- 
plaint. The  contract  and  deed  put  in  evidence  show  a 
transaction  with  Parmly  as  trustee,  but  none  of  the  bene- 
ficiaries are  named  in  the  instruments.  Ko  contract  relation 
between  plaintiff  and  defendant  was  shown.  The  subse- 
quent declaration  of  trust  executed  by  Parmly  did  not 
change  the  contract  he  had  made,  or  create  a  contract  be- 
tween the  parties  to  this  suit.  The  trustee  was  not  an  agent. 
When  a  trustee  contracts  as  such,  unless  he  is  bound  no  one 
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is  bound,  for  he  has  no  principal.  He  holds  the  estate  to 
manage  and  control,  and  is  personally  bonnd  by  the  con- 
tracts he  makes,  even  when  designating  himself  as  ^'  trustee." 
Taylor  v.  Daviess  Adm%  110  U.  S.  330.  The  complaint  runs 
npon  the  theory  of  a  purchase  of  land  by  defendant  from 
plaintiff.  The  evidence  failed  to  show  any  promise  or  under- 
taking on  the  part  of  defendant  to  pay  any  part  of  the  pur* 
chase  price.  The  fact  that  he  was  one  of  several  beneficiaries 
interested  in  the  trust  estate  did  not  make  him  personally 
liable  to  the  plaintiff  upon  the  contract  with  the  trustee.  It 
should  be  noticed  that  the  deed  to  Farmly,  trustee,  fails  to 
name  the  persons  interested  as  beneficiaries  in  the  trust  es- 
tate. Such  relationship,  while  known  by  the  parties  at  the 
time  of  the  transaction,  was  not  formally  declared  until  some 
time  afterwards,  when  the  declaration  of  trust  was  made 
and  recorded.  Under  these  circumstances,  the  legal  title 
did  not  vest  in  the  persons  for  whose  use  and  benefit  the 
conveyance  was  taken,  as  claimed  by  plaintiff.  Skinner  v. 
James,  69  Wis.  605;  Zoring  v.  Palmer,  118  U.  S.  321.  The 
action  cannot  be  sustained  on  the  theory  that  the  defendant 
contracted  with  the  trustee  for  the  benefit  of  plaintiff.  No 
such  claim  is  made  in  the  complaint,  and  the  evidence  does 
not  support  it.  The  evidence  offered  regarding  the  draft  of 
$4,500  given  by  Parmly  to  plaintiff  at  the  time  the  first  pay- 
ment for  the  land  was  made  was  improperly  admitted.  The 
trial  court  rightly  refused  to  consider  it  as  establishing  a 
contract  relation  between  the  parties  to  this  suit,  under  the 
allegations  of  the  complaint.  What  their  legal  relations 
may  be  with  reference  thereto  cannot  be  here  considered, 
and  the  parties  are  left  to  settle  that  matter  when  properly 
drawn  in  controversy.  Our  conclusion  is  that  the  nonsuit 
was  properly  granted. 

By  the  Cowrt —  The  appeals  from  the  orders  are  dismissed, 
and  the  judgment  dismissing  the  action  is  affirmed. 
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Watson,  Appellant,  ts.  Habbioan,  Respondent. 

Nbvember  9— November  f9, 190 L 

Landlord  and  tenant:  Injury  to  inheritance. 

By  directioQ  of  a  tenant,  \^ho6e  lease  from  plaintiff  had  five  years  jet 
to  run,  defendant  drove  upon  the  leased  premises  for  the  purpose 
of  delivering  coal,  and  in  so  d9ing  broke  a  plank  curbing  and  board 
sidewalk  and  cut  furrows  in  the  lawn.  The  tenant  was  bound  by 
the  lease  to  "properly  use  the  premises  and  keep  the  same  in  proper 
repair  and  condition."  Held,  that  defendant's  acts  must  be  re- 
garded as  the  acts  of  the  tenant,  for  which  the  latter  would  be 
liable  if  they  constituted  a  breach  of  said  covenant,  but  that  the 
injury  was  not  of  such  a  substantial  and  permanent  character  as 
to  be  an  injury  to  the  inheritance  for  which  plaintiff  might  main- 
tain an  action  undeir  sec.  2198,  Stats.  1898. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.    Affirmed. 

Arthur  H,  Shoemaker^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Frederick  M.  Miner. 

Cassoday,  0.  J.  The  complaint  alleges  two  causes  of  ac- 
tion. The  first  is  that  in  March,  1898,  the  defendant  un- 
lawfully, wantonly,  maliciously,  and  with  intent  to  injure 
the  plaintiff  and  her  property  drove  a  team  of  horses  and  a 
large  dray  wagon  heavily  loaded  with  coal  hitched  thereto 
over  and  across  the  premises  therein  described,  then  and 
ever  since  owned  by  the  plaintiff,  thereby  permanently 
breaking  down  and  destroying  the  plaintiff's  curbing  along 
the  boulevard  iti  front  thereof,  and  cutting  deep  and  per- 
manent furrows  in  and  across  the  boulevard  and  premises 
with  the  wheels  of  his  wagon,  and  destroying  the  sod  and 
greensward  on  the  premises,  and  permanently  destroying 
and  mutilating  the  grade  and  surface  of  the  premises.  The 
second  cause  of  action  alleged  is  for  doing  substantially  the 
same  things  to  the  same  premises  October  27,  1898. 
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The  defendant  answered  by  way  of  a  general  denial,  and 
alleges,  in  effect,  that  during  the  times  mentioned  the  prem- 
ises were  in  the  possession  of  one  Louis  Levy,  who  occupied 
the  same  and  the  dwelling-house  and  buildings  situated 
thereon  as  a  residence;  that  daring  all  the  times  mentioned 
the  firm  of  Harrigan  Bros.,  in  Eau  Claire,  were  running  a 
dray  and  express  line,  and  dealing  in  and  selling  coal  and 
wood,  and  delivering  the  same  to  their  customers;  that  at 
or  about  the  times  mentioned  they  sold  to  said  Levy  several 
tons  of  coal,  and  delivered  the  same  to  him  at  and  upon  said 
premises;  and  that  in  making  such  delivery  it  was  necessary 
for  Harrigan  Bros,  to  enter  and  drive  upon  the  premises 
with  their  wagons,  teams,  and  servants  for  the  purpose  of 
delivering  the  coal  to  Levy  at  the  place  provided  therefor; 
and  that  they  and  the  defendant,  as  their  servant,  did  so  by 
the  express  direction  and  command  of  said  Levy,  so  in  the 
possession  and  occupancy  of  the  premises;  and  that  such 
acts  constitute  the  alleged  wrongful  acts  complained  of 
herein  in  both  causes  of  action. 

At  the  close  of  the  testimony  on  the  part  of  the  plaintiff 
the  court  granted  a  nonsuit,  and  from  the  judgment  entered 
thereon  the  plaintiff  brings  this  appeal. 

It  appears  from  the  plaintiff's  testimony  that  she  had  title 
to  the  pfeniises  long  prior  to  the  acts  complained  of;  that 
the  premises  were  rented  to  Louis  Levy  August  17,  1893; 
that  his  lease  was  to  run  for  five  years  from  that  date,  with 
the  privilege  of  five  years  more ;  that  the  rent  was  $300  a 
year,  payable  in  monthly  instalments  of  $25  each;  that  the 
lease  contains  a  provision  to  the  effect  that  at  the  end  of  the 
period  of  five  years,  or  at  the  end  of  the  additional  term  of 
five  years,  he  would  deliver  up  the  possession  of  (he  prem- 
ises to  the  plaintiff  peaceably,  and  would  properly  use  the 
premises  and  keep  the  same  in  proper  repair  and  condition, 
except  damage  by  fire  or  the  elements ;  that  Levy  was  still 
occupying  the  premises  under  the  lease,  and  that  the  same 
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Would  continue  to  run  until  August  17, 1903.  The  evidence 
on  the  part  of  the  plaintiff  tends  to  prove  that  upon  ea,ch 
of  the  occasions  mentioned  the  defendant  drove  the  horses 
and  wagon  loaded  with  about  two  tons  of  coal  over  the 
sidewalk,  boulevard,  lawn,  and  curbing  of  the  premises  in 
question,  and  thereby  made  ruts  or  furrows  in  the  ground ; 
that  the  boards  in  the  sidewalk  were  thereby  broken;  that 
the  boulevard  or  curbing  was  made  of  dirt  and  heavy  hem- 
lock plank,  and  was  pulled  out;  that  afterwards  the  plaintiff 
fixed  the  boulevard,  and  nailed  boards  over  the  sidewalk, 
and  filled  the  ruts  or  furrows;  that  the  furrows  washed  out 
several  times,  and  had  to  be  refilled;  that  it  cost  at  least 
$10  to  make  such  repairs. 

Counsel  for  the  plaintiff  is  undoubtedly  correct  in  con- 
tending that  a  landlord  may  maintain  an  action  for  dam- 
ages for  permanent  injury  to  the  inheritance,  even  where 
the  premises  are  in  the  possession  of  his  tenant.  This  is 
conceded  in  a  case  said  to  have  been  followed  by  the  trial 
court.  StoUz  V,  KreUchmar^  24  Wis.  283,  285.  See,  also, 
Schiffer  V.  Eau  Glaire^  51  Wis.  385,  389;  Ounsolua  v.  Lomver^ 
54  Wis.  630,  633;  Brock  v.  Dole,  66  Wis.  142;  Melms  v. 
Pahst  B.  Co.  104  Wis.  10-13.  The  statute  expressly  de- 
clares that  ^^  a  person  seized  of  real  estate  in  remainder  or 
reversion  may  maintain  an  action  for  an  injury  done  to  the 
inheritance  notwithstanding  any  intervening  estate  for  life 
or  years."     Sec.  2198,  Stats.  1898. 

,  The  important  question  presented  is  whether  the  evidence 
is  sufficient  to  authorize  a  recovery  in  this  action.  The 
plaintiff's  tenant.  Levy,  was  undoubtedly  authorized  to  sup- 
ply the  premises  with  coal.  The  place  provided  for  the  de- 
posit of  coal  was  in  the  cellar  or  basement.  Levy  purchased 
his  coal  from  Harrigan  Bros.,  who  were  to  deliver  the  same 
in  the  basement  of  the  house  occupied  by  him  and  rented 
from  the  plaintiff.  The  defendant  was  in  the  employ  of 
Harrigan  Bros.,  and  delivered  the  coal  to  Levy  for  them,  as 
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directed.  To  make  such  delivery  in  the  basement,  it  was 
necessary  to  drive  in  upon  the  premises  as  was  done,  or  to 
carry  the  coal  from  the  street  to  the  basement.  The  teams, 
with  wagons  so  loaded  with  coal,  were  driven  in  upon  the 
premises,  not  only  with  the  sanction,  but  by  the  direction, 
of  Levy.  By  the  express  terms  of  the  lease,  as  admitted  by 
the  plaintiff.  Levy  was  bound  to  "  properly  use  the  premises 
and  keep  the  same  in  proper  repair  and  condition,  except 
damages  by  fire  or  the  elements."  This  would  probably 
have  been  the  rule  without  such  provision  in  the  lease.  1 
Wood,  Landlord  &  T.  (2d  ed.),  §  365;  GoUv,  McKey,  66  Wis. 
500,  505,  506;  Bowling  v.  Jfueblingy  97  Wis.  350;  Anderson 
V,  Hayea^  101  Wis.  543.  It  is  enough  to  know  that  it  is  cov- 
ered by  the  lease.  In  the  case  at  bar  the  acts  of  the  defend- 
ant, as  the  servant  of  Harrigan  Bros.,  in  delivering  the  coal 
as  directed  by  Levy,  must  be  regarded  as  the  acts  of  the  lat- 
ter, as  tenant  under  the  lease.  If  he  failed  to  properly  use 
the  premises,  or  to  keep  them  in  proper  repair  and  condi- 
tion, he  was  liable  in  damages  to  the  plaintiff  on  his  lease. 
The  plaintiff  testified  that  she  regarded  him  "  perfectly  good 
for  the  payment  of  a  thousand  dollars."  The  lease  had 
nearly  five  years  to  run  after  the  last  load  of  coal  was  de- 
livered. The  acts  complained  of  were  not  of  such  a  sub- 
stantial and  permanent  character  as  to  authorize  a  finding 
that  they  had  done  an  injury  to  the  inheritance. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Thb  Statb   ex  BEL.  GiRoux,  Bespondent,  vs.  Lien,  City 
Clerk,  Appellant. 

November  9 — November  99, 190 1 

Certiorari:  Return:  Waiver:  Taxation:  Board  of  review:  Changing  ob- 
sesaor'a  valuation:  Oral  evidenee  necessary. 

1  On  certiorari  the  court  acts  upon  the  record  of  the  inferior  court  or 
tribunal  whose  action  it  is  sought  to  review,  and  therefore  should 
not  pass  judgment  until  the  record  is  brought  before  it  by  a  return. 

2,  The  city  clerk,  being  merely  a  nominal  party  to  an  action  of  certio- 
rari to  review  proceedings  of  the  board  of  review,  cannot  waive 
the  making  of  a  return  or  stipulate  that  the  statements  of  the  re- 
lation or  writ  may  be  taken  as  trua 

8.  Where  a  person  makes  no  sworn  statement  to  an  assessor  as  to  the 
value  of  his  personal  property,  the  value  placed  thereon  by  the  as- 
sessor is  prima  facie  correct  and  cannot  be  changed  by  the  board 
of  review  except  upon  evidence. 

4  Under  sea  1061,  Stats.  1898,  the  board  of  review  can  act  only  upon 
oral  evidence  in  changing  valuations,  and  cannot  consider  ex  parte 
affidavits. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jackson 
county:  James  O'Neill,  Circuit  Judge.    Reversed. 

This  is  an  action  of  certiorari  to  review  the  action  of  the 
board  of  review  of  the  city  of  Black  River  Falls  for  the  year 
1900.  It  appeared  by  the  allegations  of  the  writ  that  the 
assessor  of  the  city  of  Black  River  Falls  for  the  year  1900 
placed  upon  the  tax  roll  of  the  city  for  that  year,  as  the 
valuation  of  the  personal  property  of  the  defendant,  the  sum 
of  $3,000,  the  same  being  assessed  for  "moneys,  mortgages^ 
accounts,  credits,  bonds,  notes,  and  other  securities;"  that 
on  the  11th  of  July,  1900,  the  relator  swore  to  and  gave  to 
the  assessor  a  verified  statement  of  his  personal  property 
subject  to  taxation,  the  same  being  upon  the  usual  personal 
property  blank  furnished  by  assessors  to  taxpayers,  and  that 
upon  said  blank  all  the  items  were  carried  out  by  the  rela- 
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tor  by  the  word  "none,"  and  that  said  statement  was  there- 
upon filed  with  the  board  of  review ;  that  on  the  13th  of 
July,  1900,  the  relator  appeared  personally  before  the  board 
of  review  and  objected  to  the  assessment  of  $3,000  against 
nim,  and  requested  the  board  to  strike  the  same  from  the 
roll,  and  at  the  same  time  filed  an  affidavit  with  the  board 
containing  the  said  objection,  and  stating  that  he  was  not 
the  owner  of  any  property  in  the  city  and  that  the  state- 
ment made  by  him  to  the  assessor  in  his  affidavit  was  true 
in  all  respects;  that  no  further  evidence  was  given  on  the 
subject  before  the  board,  nor  did  the  board  receive  or  con- 
sider any  further  evidence,  but  that  said  board  ignored  the 
relator's  objection,  and  retained  the  assessment  of  $3,000 
upon  the  roll. 

Upon  this  relation  a  writ  was  allowed  and  issued  to  the 
appellant,  who  was  the  city  clerk  of  the  city  of  Black  River 
Falls,  and  the  appellant  appeared  and  moved  to  quash  the 
writ  for  the  reasons  (1)  that  the  same  was  irregular  and  in- 
sufficient; (2)  that  it  did  not  state  facts  sufficient  to  entitle 
the  relator  to  any  relief;  and  (3)  that  it  appeared  upon  the 
face  of  the  writ  that  the  assessment  complained  of  was  reg- 
ularly and  properly  made.  This  motion  was  heard  by  the 
court  and  denied.  No  return  was  made  to  the  writ,  but  the 
court  immediately  proceeded  to  judgment.  The  judgment 
recites  the  making  of  the  motion  to  quash,  and  proceeds, 
"  respokident  having  moved  to  quash  said  writ,  and  not  de- 
siring further  to  answer,  and  a  trial  having  been  had,  and 
the  court  after  examining  all  the  papers  herein,  and  after 
hearing  the  arguments  of  counsel,  and  having  fully  con- 
sidered the  same,  and  being  advised  in  the  premises,  it  is 
hereby  ordered  and  adjudged  that  the  said  motion  of  the 
respondent  to  quash  the  writ  of  certiorari  be,  and  the  same 
is  hereby,  denied."  The  judgment  then  proceeds  to  recite 
that  it  appeared  to  the  satisfaction  of  the  court  that  the  as- 
sessment complained  of  was  erroneous  and  unauthorized  and 
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void  in  law,  and  adjudges  that  the  same  be  set  aside  and 
vacated,  with  costs.  From  this  judgment  the  city  clerk  ap- 
peals to  this  court. 

Carl  C.  Pope^  for  the  appellant 

For  the  respondent  there  was  a  brief  hyZambj  Richmond 
<&  Lamhj  and  oral  argument  by  T.  C.  Richmond. 

WiNSLow,  J.  In  this  action  of  certiorari  the  trial  court, 
.  with  no  return  before  it,  reversed  the  action  of  the  board  of 
review  of  Black  River  Falls.  The  writ  of  certiorari^  when 
used  as  a  substantive  remedy,  is  issued  for  the  purpose  of 
removing  into  court  the  record  of  some  proceeding  had  be- 
fore an  inferior  court  or  tribunal,  in  order  that  upon  inspec- 
tion of  such  record  the  action  taken  by  the  inferior  court  or 
tribunal  may  be  judicially  reviewed.  Black,  Law  Diet  tit. 
^^Cbbtioeari."  The  court  acts  upon  the  record  brought^  be- 
fore it,  and  either  reverses  or  affirms  the  action  below,  and 
the  only  way  in  which  it  obtains  such  record  is  by  way  of 
the  return.  Logically  it  cannot  pass  judgment  upon  the 
record  until  the  record  is  brought  before  it  by  means  of  the 
return,  and  such  is  the  holding  of  the  authorities.  Walker 
V.  District  of  Columbiay  6  Mackey,  352;  McMa/nvs  v.  Mo- 
Donoug\  4  111.  App.  180;  People  v.  McCraney^  21  How.  Pr. 
149. 

It  is  said,  however,  that  the  necessity  of  a  return  may  be 
waived  by  the  parties,  and  that  in  the  present  case  it  ap- 
pears by  the  recital  in  the  judgment  that  the  respondent 
clerk  did  not  desire  to  answer,  and  hence  that  the  court  was 
justified  in  proceeding  without  a  return.  The  real  parties 
in  interest  to  a  legal  proceeding  may  waive  many  formalities 
and  legal  requirements,  but  in  the  present  case  it  is  manifest 
that  the  city  clerk,  who  was  a  mere  formal  party,  because 
he  was  custodian  of  the  record  attacked,  could  waive  nothing. 
The  city  was  the  real  party  in  interest  on  one  side,  and  the 
taxpayer  on  the  other;  and  the  city  has  never  waived  the 
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necessity  of  a  return,  nor  stipulated  that  the  statements  of 
the  relation  or  writ  may  be  taken  as  true.  The  case  of 
lighter  V,  Oray^  23  Ark.  228,  is  relied  on  by  the  respondent 
in  this  court  as  authority  for  the  proposition  that  the  neces- 
sity of  a  return  may  be  waived.  The  case,  however,  is  not 
authority  for  the  proposition  that  a  mere  nominal  party, 
who  is  simply  the  custodian  of  the  record,  may  waive  the 
necessity  of  a  return.  In  that  case  the  petition  for  the  writ 
'^as  accompanied  by  a  transcript  of  the  record,  and  the  real 
parties  in  interest  appeared  and  stipulated  that  the  transcript 
attached  to  the  petition  should  be  the  return,  and  waived 
the  issuance  of  the  writ  and  the  making  of  a  formal  return. 
On  this  state  of  facts  the  court  said  that,  although  this  waa 
irregular  practice,  the  court  perhaps  acquired  jurisdiction 
of  the  subject  matter  thereby.  The  case  is  not  authority  for 
the  course  pursued  here. 

These  well-established  principles  necessitate  a  reversal  of 
the  judgment  upon  the  merits,  and  the  question  then  arisen 
whether  the  writ  should  not  have  been  quashed. 

The  board  of  review  is  required  by  law  to  meet  on  the 
last  Monday  in  June,  and  the  assessor  then  lays  before  the 
board  the  assessment  roll,  and  all  sworn  statements  as  ta 
personal  property  received  by  him.  Sees.  1060, 1061,  Stats. 
1898.  It  appears  from  the  writ  that  the  petitioner  did  not 
make  any  sworn  statement  of  personal  property  to  the  as- 
sessor while  the  assessment  roll  was  in  bis  hands,  because 
his  sworn  statement  was  not  verified  until  July  11th  —  long 
after  the  board  of  review  had  commenced  their  sessions.  It 
also  appears  that  when  the  roll  was  placed  before  the  board 
the  item  of  $3,000,  as  the  valuation  of  the  petitioner's  per- 
sonal property,  was  already  upon  it.  This  was  then  prima 
facie  the  correct  valuation,  and  could  not  be  changed  ex- 
cept upon  evidence.  Sec.  1061,  Stats.  1898;  State  ex  rel, 
Giroux  V.  Lien,  108  Wis.  318. 

The  appellant  contends  that  the  affidavits  set  forth  in  the 
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writ  were  not  "  evidence,"  within  the  meaning  of  the  stat- 
ute, while  the  respondent  contends  that,  having  been  re- 
ceived by  the  board  of  review  without  objection,  they  should 
be  considered  as  evidence.  This  question  is  the  only  one 
left  in  the  case,  and  we  are  not  aware  that  it  has  been  di- 
rectly passed  upon,  although  there  are  a  number  of  intima- 
tions in  the  reported  cases  that  "  evidence  "  in  sec.  1061 
means  oral  evidence.  Thus,  in  Sh/yoe  v,  McmitowoCy  57  Wis. 
5,  it  is  said : 

"  Thus  it  appears  that  the  board  of  review  were  author- 
ized to  increase  or  lessen  the  assessment  only  upon  being 
satisfied  from  the  evidence  taken  that  it  was  too  high  or  too 
low.  It  presupposed  a  hearing  and  the  examination  of  some 
witness  or  witnesses  under  oath." 

In  State  ex  reL  Smith  v.  Gaylord^  73  Wis.  306,  it  is  said : 
"  The  board  must  act  and  so  decide  upon  evidence  taken  be- 
fore them."  Possibly  these  intimations  in  cases  where  the 
question  is  not  raised  are  not  of  great  weight,  but,  turning 
to  sec.  1061  itself,  we  think  it  will  bear  no  other  construc- 
tion. By  the  terms  of  the  section  the  board  of  review  are 
required  "  to  hear  amd  examine  any  person  or  persons  upon 
oath  who  shall  appear  before  them ; "  any  person  who  thinks 
his  property  has  been  assessed  too  high  '^  may  appear  and 
state  to  the  board  under  oath  "  the  true  value  of  his  prop- 
erty ;  "  any  person  claiming  any  correction  in  the  assessment 
roll  may  caU  witnesses  to  support  the  same  .  .  and  the 
attendance  of  witnesses  may  be  compelled  by  subpoena;"  the 
board  may  lower  or  raise  the  assessor's  valuation  when  sat- 
isfied "  from  the  evidence  taken  "  that  it  is  too  high  or  too 
low;  and -finally  the  clerk  of  the  board  is  required  to  **  re- 
duce to  writing  and  preserve  the  examination  and  state- 
ments of  every  person  and  witness  taken  by  the  board."  We 
think  there  can  be  no  doubt,  from  the  wording  of  the  sec- 
tion, that  it  contemplates  oral  evidence  as  the  only  thing 
upon  which  the  board  can  act  in  raising  or  lowering  valua- 
tions.   One  has  only  to  reflect  upon  the  elusive  and  unsat- 
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isfactory  character  of  an  affidavit, —  the  ease  with  which  in 
skilful  hands  it  may  be  made  to  speak  partial  truth  and 
mislead  the  keenest  intellect,  while  stating  nothing  that  is 
actually  untrue, —  and  then  to  consider  how  easily  a  rigid 
oral  cross-examination  would  shatter  such  devices,  to  bd  sat- 
isfled  that  the  requirement  that  the  testimony  taken  by  the 
board  should  be  oral  is  an  eminently  wise  one.  Such  being 
the  requirement,  it  is  evident  that  the  board  cannot  waive 
it,  and  hence  that  there  was  no  "  evidence "  before  them 
upon  which  they  were  authorized  to  change  the  assessor's 
valuation. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
with  directions  to  quash  the  writ  of  certiorari. 


The  New  Bank  6f  Eau  Claibe,  Respondent,  vs.  Kleiner, 

Appellant. 

November  9  —  November  S9, 1901, 

Promisaory  note  forming  part  of  contract:  Separation:  Fraud:  Plead- 
ing: Evidence, 

t  In  an  action  upon  a  promissory  note,  Dy  an  indorsee  for  value  be- 
fore due,  it  appeared  that  the  note  had  been  given  in  payment  for 
a  membership  in  a  collection  agency  and  when  signed  was  part  of 
a  sheet  containing  the  contract  between  the  maker  and  the  col- 
lection agency,  in  such  form  that  the  contract  and  note  could  be 
readily  separated.  The  contract  provided  that  the  agency  would 
refund  the  amount  of  the  note  in  a  certain  contingency,  and 
the  certificate  of  membership  recited  the  giving  of  the  note  as 
a  payment  in  prcesentL  There  was  no  proof  that  the  maker^s 
signature  was  obtained  by  any  false  representations  as  to  the 
nature  or  contents  of  the  instruments.  Held,  that  the  payee 
rightfully  separated  the  note  from  the  contract  and  used  it  as  a 
negotiable  instrument 

%  Where  the  answer  in  such  a  case  did  not  allege  fraud  the  trial  court 
properly  refused  to  permit  defendant  to  testify  as  to  whether  he 
intended  to  execute  a  note  and  whether  he  read  the  papers  be- 
fore signing  them. 
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8.  In  pleading  fraud  it  must  be  made  to  appear  from  the  facts  alleged, 
'  independent  of  mere  conclusions,  that  if  the  allegatioDB  are  true 
a  fraud  has  been  committed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.     Affirmed. 

Action  on  a  promissory  note,  by  an  indorsee  thereof  for 
value  before  due.  Defendant  answered,  denying  that  the 
instrument  sued  upon  was  his  promissory  note,  and  alleging, 
in  substance,  that  it  was  but  part  of  a  contract  between  him 
and  the  Minneapolis  Snow,  Church  (fe  Co.,  under  which  he 
was  promised  the  benefit  of  a  membership  in  such  company, 
a  collection  agency,  in  consideration  of  the  sum  of  $15  and 
his  agreeing  to  furnish  to  the  company  accounts  and  notes 
for  collection,  the  company  agreeing  to  refund  to  him  $15 
if  it  failed  to  collect  for  or  advance  to  him  twenty  per  cent, 
of  such  accounts  and  notes  within  ninety  days;  that,  for  the 
purpose  of  inducing  defendant  to  sign  the  instrument,  the 
company,  by  its  agent,  fraudulently  promised  that  the  obli- 
gation to  pay  $15  would  be  discharged  out  of  collections  on 
the  accounts  and  not  have  to  be  paid  in  any  other  way ; 
that  on  the  faith  of  such  representations,  and  upon  the  writ- 
ten contract,  defendant  furnished  said  company  accounts 
and  notes  for  collection,  but  that  it  failed  and  refused  to 
make  any  return  of  its  doings  in  regard  thereto  in  accord- 
ance with  its  contract  or  to  make  any  application  of  the 
proceeds  thereof  upon  the  defendant's  obligation  to  pay  the 
$15,  though  the  period  limited  for  it  to  avoid  the  obligation 
to  refund  the  $15  had  expired. 

On  the  trial  plaintiff  made  2i, prima  fcude  case.  Evidence 
was  also  produced  showing  that  a  certificate  of  membership 
in  the  company  was  issued  to  defendant  when  the  paper  in 
suit  was  made,  which  recited  that  it  was  issued  in  consider- 
ation of  $15.  Evidence  as  to  whether  defendant  intended 
to  sign  a  note  when  he  executed  the  paper  in  suit  was  ex- 
cluded.   Evidence*  was  also  excluded  as  to  what  was  said,  at 
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the  time  of  the  execution  of  the  paper,  about  signing  the 
note.  The  paper,  when  signed,  was  part  of  a  sheet  contain- 
ing a  contract  between  the  Minneapolis  Snow,  Church  & 
Ck).  and  defendant,  the  entire  sheet  forming  a  leaf  in  a  book 
of  forms  used  in  procuring  members  for  the  company,  and 
was  in  such  form  that  the  note  could  be  readily  separated 
from  the  contract,  the  two  being  entirely  independent  of 
each  other.  The  following  is  a  copy  of  the  contract  and 
note  as  they  appeared  before  the  separation. 

"5,958.         "  Subscbibeb's   SEOuBrrY  Guabantsb 

"  Issued  by 
"  Minneapolis 
"  Snow,  Chubch  &  Co. 
"  Law  and  Collections. 
"  W,  H.  Kl^ner  of  Eau  Claire,  Wis.,  hereby  agrees  to  send 
to  Minneapolis  Snow,  Church  &  Co.,  for  collection  and  ad- 
justment, upon  their  regular  blanks,  with  full  information, 
a  complete  list  of  his  uncollected  notes  and  book  accounts, 
and  to  furnish  promptly  everything  required  to  assist  said 
company  in  enforcing  the  collection  or  adjustment  of  said 
claims. 

"  In  consideration  of  the  above  agreement,  the  Minneap- 
olis Snow,  Church  ife  Co.  agrees  to  refund  to  him  the  sum  of 
$15  if  it  has  not  collected  for  or  advanced  to  said  party  the 
sura  of  twenty  per  cent,  of  accounts  rendered  on  or  before 
ninety  days  after  the  receipt  of  said  notes  and  accounts. 

''  It  is  also  understood  that  this  agreement  shall  in  no  wise 
invalidate  any  other  agreement  that  may  at  any  other  time 
be  made  between  the  above  parties. 

"In  testimony  whereof,  the  parties  have   hereunto  set 
their  hands  and  seals,  this  14:th  day  of  July,  A.  D.  1899. 
"  Minneapolis  Snow,  Chubch  &  Co.     [Seal.] 

''  $15.00.  Dated  at  Eau  Claire,  Wis., 

"July  14,  A.  D.  1899. 

"  Ninety  days  after  date  I  promise  to  pav  to  the  order  of 
Minneapolis  Snow,  Church'  &  Co.  fifteen  dollars,  value  re- 
ceived, with  interest  at  the  rate  of  seven  per  cent,  per 
annum.         [Signed]  W.  H.  Kleinbb  of  Eau  Claire,  Wis. 

"  Payable  at  Eau  Claire. 

"State,  Wis. 

"No.  5,958." 

Vol.  112—19 
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The  two  parts  of  the  sheet  indicated  that  there  was  a  per- 
forated line  to  facilitate  removing  it  from  the  book  and  re- 
moving the  note  from  the  contract. 

The  court  directed  a  verdict  in  favor  of  plaintiff,  and  de- 
fendant appealed. 

Jos.  W.  Singleton^  for  the  appellant,  contended,  inter  aliaj 
that  the  contract  which  was  made  contemporaneously  and 
delivered  with  the  note,  and  which  was  intended  as  a  part  of 
the  agreement,  is  a  substantive  part  of  the  note,  and  with  it 
constituted  a  single  contract.  Benedict  v.  Cowden^  49  N.  T. 
396;  Blake  v,  Colenum^  22  "Wis.  415;  Krouakop  v.  ShontZy  61 
Wis.  204;  Morgan  v.  Edwwrds,  63  Wis.  608;  4  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.),  140.  If  defendant  signed  the  note 
believing  it  to  be  an  entirely  different  instrument,  and  was 
not  in  any  manner  negligent,  plaintiff  cannot  recover  even 
as  a  honafide  holder.  Walker  v.  Eberty  29  Wis.  194;  Kellogg 
V.  Sieiner,  29  Wis.  626;  Benedict  v.  Cowden,  49  K  T.  396; 
Cole  Bros.  v.  Williams^  12  Neb.  440.  The  separation  of  this 
note  and  contract  was  an  act  of  forgery  upon  the  part  of 
payee.  Oriffiihs  'o.  Kellogg ^  39  Wis.  294,  and  cases  cited;  4 
Am.  ife  Eng.  Ency.  of  Law,  142.  The  maker  should  be  pro- 
tected on  the  principle  that  the  loss  to  the  holder  is  caused 
by  the  forgery  rather  than  by  the  negligence  of  the  maker. 
Fardyce  v.  Koeminskij  49  Ark.  40;  Oronkhite  v,  Nebeker^  81 
Ind.  319;  Borrows  v.  Klunk^  70  Md.  461;  Simmons  v.  At- 
kinson,  69  Miss.  862;  Searles  v.  Sippy  6  S.  Dak.  472;  Knox- 
viUeNat  Bank  v.  Clark^  51  Iowa,  264;  Greenfield  S.  Bank  v. 
Stowdl,  123  Mass.  196;  Holmes  v.  Trumpet ^  22  Mich.  427; 
Griffiths  V.  Kellogg y  39  Wis.  294,  and  cases  cited ;  Exchange 
Nat  Bank  v.  Bank  of  Zittle  Bookj  68  Fed.  Eep.  140. 

For  the  respondent  there  was  a  brief  by  Teall  <&  ThomaSy 
and  oral  argument  by  De  Alton  S.  Thomas, 

Marshall,  J.  There  is  nothing  on  the  face  of  the  papers 
which  passed  between  the  defendant  and  Minneapolis  Snow, 
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Church  &  Co.  when  the  note  was  made,  to  indicate  anything 
but  a  fair  transaction.  Defendant  purchased  the  benefits  of 
a  membership  in  said  company  for  $15,  giving  his  promis- 
sory note  in  payment.  The  company  agreed  to  refund  $15 
if  it  failed  to  collect  twenty  per  cent,  of  the  accounts  placed 
with  it  for  that  purpose  pursuant  to  the  contract,  within 
ninety  days  after  the  receipt  thereof.  The  certificate  of 
membership  issued  to  defendant  recited  the  giving  of  the 
note  as  a  payment  in  jprassenti  of  $15.  That  was  the  $15 
which  the  company,  in  the  contingency  mentioned  in  the 
contract,  agreed  to  refund  to  defendant.  The  agreement  to 
refund  indicates  clearly  that  the  not^  was  to  be  t^onsidered 
between  the  parties  as  an  absolute  payment  to  the  company 
of  $15.  All  that  is  consistent  with  the  separation  of  the 
note  from  the  contract  and  the  use  thereof  by  the  company 
as  a  negotiable  instrument.  No  proof  was  offered  tending 
to  show  that  representations  were  made  to  defendant  when 
he  signed  the  note  and  the  contract,  that  the  papers  con- 
tained an  agreement  other  than  what  appeared  therein  as  to 
the  discharge  of  the  note  out  of  collections  made  on  the  ac- 
<50unt8  and  notes  furnished  by  defendant.  The  questions 
asked  of  defendant  as  to  whether  he  intended  to  execute  a 
note  and  whether  he  read  the  papers  before  signing  them, 
were  properly  excluded,  because  no  fact  constituting  fraud 
was  alleged  in  the  answer.  If  answers  had  been  permitted 
they  would  not  have  availed  defendant,  if  for  no  other  rea- 
son, because  no  proof  was  offered  that  he  was  misled  either 
by  the  company  or  its  agent  as  to  the  contents  of  the  paper, 
or  that  he  was  deterred,  by  anything  said  or  done  by  the 
agent  who  dealt  with  him,  from  reading  the  paper,  or  that 
there  was  any  circumstance  whatever  to  excuse  him  for  not 
knowing  just  what  he  signed.  No  defense  was  shown  by 
the  evidence  received,  none  indicated  by  the  evidence  re- 
jected, and  none  set  up  in  the  answer.  A  mere  allegation 
in  a  pleading  that  a  person  fraudulently  did  a  particular 
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thing  does  not  open  the  way  to  prove  fraud  where  the  doing 
of  the  thing  alleged  does  not  necessarily  constitute  fraud. 
In  pleading  fraud,  either  at  law  or  in  equity,  facts,  not  con- 
clusions, must  be  stated.  To  merely  allege,  as  in  the  answer 
in  this  case,  that  the  party  charged  with  fraud  fraudulently 
represented,  followed  by  a  statement  of  the  representation 
complained  of,  which  does  not  of  itself  constitute  fraud,  will 
not  do.  It  must  be  made  to  appear  by  the  facts  alleged, 
independent  of  mere  conclusions,  that  if  the  allegations  are 
true  a  fraud  has  been  committed.  9  Ency.  of  PL  &  Pr.  686, 
par.  3,  and  cases  cited;  Growler/  v.  Hicka^  98  Wis.  566;  Oatea 
V.  Steele^  58  Conn.  316;  Smith  v.  Brittertham^  98  111.  188; 
Bodkin  V.  Merit,  102  Ind.  293 ;  State  ex  rei.  Lewis  v.  WiUiams, 
39  Kan.  517;  Wood  v,  Amory,  105  N.  Y.  278;  Fogg  v.  Blair , 
139  XJ.  S.  118.  In  the  last  case  cited  Mr.  Justice  Hablak 
said:  *As  the  plaintiff  impugned  the  good  faith  of  the 
transaction,  it  was  incumbent  upon  him  to  state  the  essen- 
tial, ultimate  facts  upon  which  his  cause  of  action  rested, 
and  not  content  himself  with  charging,  generally,  that  what 
was  done  was  a  fraud  or  breach  of  trust,'  etc.  Counsel  for 
appellant  cites  Walker  v,  Ehert^  29  Wis.  194,  and  similar  au- 
thorities, where  the  circumstances  considered  were  that  the 
signature  of  a  party  was  obtained  to  a  paper  by  false  repre- 
sentations as  to  its  character  and  without  fault  of  the  signer 
in  not  knowing  its  contents.  There  are  no  allegations  in 
the  answer  here  that  the  defendant  was  imposed  upon  in 
that  way,  nor  was  any  proof  offered  to  that  effect.  Defend- 
ant was  able  to  read  what  he  signed,  and  no  reason  was 
attempted  to  be  given  why  he  did  not  do  so.  A  person  who 
signs  a  paper  without  knowing  its  contents  does  so  at  hig 
peril  of  being  bound  beyond  what  he  intends  unless  he  can 
show  some  good  reason  for  his  ignorance.  Keller  v.  Schmidt^ 
104  Wis.  596. 

It  follows  that  in  any  view  of  this  case  the  trial  court 
properly  directed  a  verdict  in  favor  of  the  plaintiff. 

By  the  Court. —  The  judgment  appealed  from  is  afSrmed. 
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Seileb,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

November  11 — November  £9,  1901. 

(1-6)  Supreme  court:  Jurisdiction:  Constitutional  law:  Criminal  cases: 
Exceptions:  Report  of  questions:  Case  not  removed  from  trial 
court  (7-9)  Instructions  to  jury:  Fornication:  Previous  chastity: 
Withdrawal  of  one  count  in  information:  Presumptions. 

L  Seoa  4720-4723,  Stats.  1898,  inclusive,  purport  to  confer  original  ju- 
risdiction, in  some  respects,  upon  the  supreme  court  in  criminal 


2.  Such  sections  were  adopted  by  the  territorial  legislature  from  Mas- 
sachusetts, and  preserved  as  part  of  the  procedure  in  criminal 
cases  under  the  constitution  of  the  state,  unmindful  that  no  power 
was  given  by  the  constitution,  or  authorized  thereby,  enabling  the 
supreme  court  to  fully  administer  the  sama 

&  There  are  three  separate  constitutional  grants  of  jurisdiction  to 
the  supreme  court:  (1)  appellate  jurisdiction,  limited  to  the  re- 
vision of  decisions  of  inferior  courts;  (2)  superintending  control 
over  inferior  courts,  being  the  power  to  control  the  course  of  ordi- 
nary litigation  in  such  courts  by  the  use  of  writs  named  in  the 
constitution  or  authorized  thereby,  to  the  same  extent  and  in  the 
same  manner  as  such  power  was  exercised  by  the  court  of  King's 
Bench  under  the  English  system  of  Jurisprudence;  (8)  jurisdic- 
tion, by  the  use  of  the  writs  named  in  the  constitution  for  that 
purpose;  to  protect  the  sovereignty  of  the  state,  preserve  the  lib- 
erty of  the  people,  and  safeguard  the  rights  of  its  citizens. 

4k  The  legislature  may  devise  new  methods  of  exercising  a  grant  of  ju- 
dicial power  to  the  supreme  court  not  dependent  upon  a  particu- 
lar constitutional  method,  but  cannot  limit  or  add  to  the  jurisdic* 
tion  itself. 

5.  Sees.  4730-4723,  Stats.  1898,  inclusive,  are  inoperative  except  in  so  far 
as  they  can  be  administered  under  the  appellate  power  of  the  su- 
"preme  court 

6L  In  the  exercise  of  the  appellate  jurisdiction  of  the  supreme  court  in 
administering  such  statutes,  the  case  in  which  the  jurisdiction  is 
invoked  is  not  removed  from  the  trial  court  It  remains  there,  the 
jurisdiction  of  such  court  being  undisturbed  by  the  certification 
of  the  questions  to  the  supreme  tribunal,  except  as  it  is  necessarily 
restrained  to  await  the  decision  of  such  tribunal. 

7.  A  refusal  to  instruct  a  jury  by  calling  their  attention  to  a  particular 
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circumstance  disclosed  by  the  evidence,  or  to  a  partictilar  portion 
of  the  evidence,  and  directing  them  to  consider  the  same  in  making 
up  t^eir  verdict,  is  proper  in  the  absence  of  any  special  circum- 
stance requiring  a  different  course. 

&  A  jury  may  properly  decide  in  favor  of  the  state  in  a  prosecution 
for  fornication,  on  the  issue  as  to  the  previous  chaste  character  of 
the  female  participant  in  the  offense,  on  her  evidence  alone,  though 
they  may  discredit  her  evidence  as  to  some  of  the  particulars  of 
the  criminal  intimacy. 

9l  If  an  information  charges  two  offenses  and  there  is  a  general  ver- 
dict of  guilty,  and  sentence  is  passed  upon  one  charge  only,  and 
the  instructions  preserved  in  the  record  indicate  that  the  other 
charge  was  withdrawn  before  submission  of  the  case  to  the  jury, 
the  presumption  will  be  entertained  that  the  court  record  of  the 
trial  is  in  harmony  therewith. 
[Syllabus  by  Marshall^  J.] 

Ereor  to  review  a  judgment  of  the  circuit  court  for  Dann 
county:  E.  W.  Helms,  Circuit  Judge.    Affirmed. 

The  writ  issued  to  review  a  conviction  of  the  offense  of 
fornication.  The  information  contained  two  counts,  one  for 
rape  and  one  for  fornication  with  a  sane  female  of  previous 
chaste  character  under  the  age  of  eighteen  years.  Upon  the 
trial  the  charge  of  rape  was  withdrawn  by  the  district  attor- 
ney by  oral  notice  to  the  court  and  its  permission ;  but  it 
was  not  formally  stricken  from  the  information,  though  the 
court  submitted  to  the  jury  only  the  charge  of  fornication. 
The  evidence  is  undisputed  that  the  age  of  the  girl,  at  the  time 
the  oflfense  was  alleged  to  have  been  committed,  was  fifteen 
years,  and  that  the  act  of  criminal  intimacy  charged  took 
place  or  else  the  accused  was  guilty  of  the  oflfense  of  rape. 
The  only  evidence  as  to  the  previous  chaste  character  of  the 
girl  was  given  by  her.  The  jury  found  a  general  verdict  of 
guilty.  Exceptions  were  duly  alleged  on  behalf  of  the  ac- 
cused, and  certain  questions  embodying  such  exceptions 
were  duly  certified  to  this  court  to  be  answered,  one  of  such 
questions  being  whether  it  was  permissible  to  allow  a  con- 
viction of  the  offense  of  which  the  accused  was  said  to  be 
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guilty,  on  the  uncorroborated  evidence  of  his  partner  in 
crime.  The  questions  were  answered  adversely  to  the  ac- 
cused. No  formal  order  was  thereupon  entered  in  this  court 
remanding  the  record  to  the  circuit  court  or  for  further  pro- 
ceedings in  such  court.  Nevertheless,  the  clerk  of  this  court, 
according  to  the  usual  practice,  returned  the  record  with  a 
copy  of  the  opinion,  whereupon,  against  objection  by  counsel 
for  the  accused,  he  was  sentenced  by  the  circuit  court,  the 
judgment  being  that  he  be  confined  for  an  indeterminate 
period  in  the  state  reformatory. 

The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  E.  B.  <&  H.  E.  Bnndy^  and  for  the  defendant  in  error 
on  that  of  the  Attorney  General. 

Marshall,  J.  The  first  proposition  submitted  by  counsel 
for  the  plaintiff  in  error,  the  truth  of  which  they  seek  to 
demonstrate,  is  that  the  circuit  court  had  no  jurisdiction  to 
sentence  the  accused  or  do  anything  in  the  case  after  the  re- 
turn of  the  record  to  that  court.  In  support  thereof  our  at- 
tention is  called  to  the  following  sections  of  the  Statutes 
of  1898: 

*  Section  4720.  Any  person  who  shall  be  convicted  of  an 
offense  before  the  circuit  court,  being  aggrieved  by  any 
opinion,  direction  or  judgment  of  the  court  in  any  matter 
of  law,  may  allege  exceptions  to  such  opinion,  direction  or 
judgment,  which  exceptions  bein^  reduced  to  writing  in  a 
summary  mode  and  presented  to  toe  court  at  any  time  oefore 
the  end  of  the  term,  and  if  found  conformable  to  the  truth 
of  the  case,  shall  be  allowed  and  signed  by  the  judge,  and 
thereupon  all  further  proceedings  m  that  ^ourt  shall  be 
stayed,  unless  it  shall  clearly  appear  to  the  judge  that  such 
exceptions  are  frivolous,  immaterial  or  intended  only  for  de- 
lay;  and  in  that  case  judgment  may  be  entered  and  sentence 
awarded  in  such  manner  as  the  judge  may  deem  reasonable 
notwithstanding  the  allowance  of  such  exceptions. 

"Section  4721.  If  upon  the  trial  of  any  person  who  shall 
be  convicted  in  said  circuit  court  any  question  of  law  shall 
arise  which,  in  the  opinion  of  the  judge,  shall  be  so  impor- 
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tant  or  so  doubtful  as  to  require  the  decision  of  the  supreme 
court  he  shall,  if  the  defendant  desire  it  or  consent  thereto, 
report  the  case  so  far  as  may  be  necessary  to  present  the 
(jUestion  of  law  arising  therein,  and  thereupon  all  proceed- 
ings in  that  court  shall  be  stayed. 

"  Section  4722.  Any  person  not  beinff  accused  of  an  of- 
fense punishable  by  imprisonment  for  life,  who  shall  file 
exceptions  or  for  whose  benefit  a  report  shall  be  made  by 
the  judge  as  is  provided  in  the  two  preceding  sections,  may 
recognize  to  the  state  of  Wisconsin  m  such  sum  as  the  judge 
shall  order  with  sufficient  sureties,  for  his  personal  appear- 
ance at  the  supreme  court  at  the  then  next  term  thereof,  and 
to  enter  and  prosecute  bis  exceptions  with  effect,  and  abide 
the  sentence  thereon,  and  in  the  meantime  keep  the  peace 
and  be  of  good  behavior. 

''  Section  4723.  If  any  person  so  filing  exceptions  or  desir- 
ing a  report  to  be  made  by  the  judge  shall  not  so  recognize 
he  shall  be  committed  to  prison  to  await  the  decision  or  the 
supreme  court,  and  in  that  case  the  clerk  of  the  court  in 
which  the  conviction  was  had  shall  file  a  certified  copy  of 
the  record  and  proceedings  in  the  case  in  the  supreme  court, 
and  the  court  shall  have  cognizance  thereof,  and  consider 
and  decide  the  Questions  of  law,  and  shall  render  such  judg- 
ment and  awara  such  sentence  or  make  such  order  thereon 
as  law  and  justice  shall  require;  and  if  a  new  trial  is  or- 
dered the  cause  shall  be  remanded  to  said  circuit  court  for 
such  new  trial,  but  the  proceedings  here  prescribed  shall  not 
deprive  anjr  party  of  his  writ  of  error  for  any  error  or  de- 
fect appearing  oi  record." 

It  is  contended  with  reason  that  such  provisions  of  law 
clearly  contemplate  that,  upon  questions  being  certified  to 
this  court  to  be  answered  pursuant  thereto,  the  jurisdiction 
of  the  circuit  court  is  at  an  end  unless  the  cause  be  remanded 
for  a  new  trial  by  order  of  the  appellate  court.  That  is  the 
literal  meaning  of  the  statutes,  and  it  may  be  said  that  they 
are  too  plain  to  be  open  to  any  other  meaning.  The  first 
two  sections  indicate  that  the  certification  of  questions  to 
this  court  by  the  circuit  court  transfers  the  cause  for  all  pur- 
poses except  that  of  a  new  trial  when  necessary;  so  that, 
upon  ,the  questions  being  determined,  with  the  one  excep- 
tion mentioned,  this  court  must  conclude  the  trial  and  pass 
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sentence  upon  the  prisoner  as  a  court  of  original  jurisdic- 
tion. In  harmony  with  that  idea  sec.  4722  contemplates 
appearance  of  the  accused,  if  on  bail,  personally  in  this  court, 
for  the  prosecution  of  his  exceptions  and  for  all  other  pur- 
poses of  the  conclusion  of  his  trial.  Sec.  4728  provides  in 
mandatory  language  that  if  no  new  trial  be  necessary  as  a 
result  of  the  decision  here,  this  court,  as  a  tribunal  of  orig- 
inal jurisdiction,  shall  render  judgment.  Though  such  stat- 
utes have  been,  in  form,  in  force  as  written  ever  since  the 
state  was  admitted  into  the  Union,  and  were  a  part  of  the 
territorial  laws,  no  one,  so  far  as  the  records  of  this  court 
show,  has  ever  before  contended  that  they  should  or  can  be 
so  enforced  under  our  constitutional  system,  and  they  have 
never  had  their  full  literal  effect,  so  far  as  we  are  advised, 
since  the  constitution  was  adopted.  They  were  taken  from 
the  statutes  of  Massachusetts,  and  appear  first  here  in  the 
Territorial  Revised  Statutes  of  1839  [Page  377,  §§  7-10]. 
They  existed  in  the  parent  state  as  early  as  1822  and  were 
construed  there  in  1840  in  Comm.  v,  Peck^  1  Met.  428.  The 
procedure  required  was  suited  to  the  judicial  system  there 
prior  to  1859,  because  the  supreme  judicial  court  of  Massa- 
chusetts had  original  jurisdiction  to  try  and  sentence  offend- 
ers and  to  grant  new  trials  by  the  original  presentation  of 
reasons  therefor.  The  law  of  Massachusetts  was  changed 
in  1859  -in  respect  to  the  method  of  removing  causes  to 
the  supreme  court  so  as  to  enable  trial  courts  to  transmit 
questions  to  the  former  for  decision,  the  latter  retaining 
jurisdiction  of  the  cause  for  further  proceedings  upon  such 
decision  being  rendered.  Comm.  v.  Fields  11  Allen,  488. 
However,  by  some  oversight,  existing  statutes  were  not  re- 
pealed; but  they  were  so  out  of  harmony  with  the  new  sys- 
tem that  when  the  mistake  was  brought  to  the  attention  of 
the  court  it  held  that  they  were  repealed  by  implication  so 
far  as  the  two  systems  could  not  be  reasonably  harmonized. 
We  have  no  room  to  decide,  because  of  any  change  in  the 
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jurisprudence  of  this  state  in  criminal  cases  since  the  adop- 
tion of  the  statutes  in  1849,  that  the  statutes  in  question 
have  been  repealed  to  any  extent,  so  they  must  be  regarded 
as  in  force  to-day  so  far  as  legislative  power  existed  to  give 
effect  to  them  at  the  time  of  their  enactment. 

That  an  attempt  was  made,  by  the  adoption  of  the  terri- 
torial statutes  by  the  state  legislature^  to  confer  upon  this 
court  some  original  jurisdiction  in  the  trial  and  disposition 
of  criminal  cases,  cannot  be  doubted.  The  practice  under 
similar  statutes  in  Massachusetts  was  then  well  understood, 
they  having  been  definitely  construed  by  its  supreme  court 
in  1840,  as  we  have  seen.  That  court  may  still  exercise 
such  jurisdiction  if  it  sees  fit,  as  indicated  by  the  decision  in 
Comm,  V.  Scott^  123  Mass.  418,  where  the  court  said,  speak- 
ing of  the  effect  of  the  adoption  of  the  new  system  in  1859 
and  tl^  oversight  of  failing  to  repeal  the  old  statutes: 

"  Under  the  existing  statutes,  th6  appeal,  bill  of  excep- 
tions or  report  does  not  transfer  to  this  court  the  whole 
case,  but  only  the  question  of  law  to  be  revised,  unless  the 
court,  upon  deciding  that  question,  sees  fit  to  give  further 
directions  or  to  order  that  the  record  of  the  whole  case  be 
brought  to  this  court  for  trial  or  other  disposition  thereof. 
So  much  of  the  General  Statutes,  re-enacting  provisions  of 
earlier  statutes,  as  might  seem,  taken  by  itself,  to  be  sus- 
ceptible of  a  broader  construction,  is  controlled  and  limited 
by  the  clear  enactments  of  the  statutes  just  referred  to, 
establishing  a  uniform  system." 

It  follows  from  what  has  been  said  that,  so  far  as  we  can- 
not find,  within  the  scope  of  the  granted  powers  of  this 
court  contained  in  the  constitution,  authority  to  exercise 
the  power  required  to  give  effect  to  the  statutes  under  con- 
sideration, they  must  be  held  inoperative.  Sec.  3,  art.  VII, 
of  the  constitution,  with  certain  exceptions  not  material  to 
this  case,  provides  that  the  supreme  court  "  shall  have  ap- 
pellate jurisdiction  only." 

"  The  supreme  court  shall  have  a  general  superintending 
control  over  all  inferior  courts;  it  shall  have  power  to  issue 
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writs  of  hcibeas  corpus^  mandamxiSj  injanction,  quo  warranto^ 
certiorari^  and  other  original  and  remedial  writs,  and  to 
hear  and  determine  the  same." 

In  that,  as  has  been  decided,  there  are  three  separate  and 
distinct  grants  of  jurisdiction:  "(1)  the  appellate  jurisdic- 
tion; (2)  the  superintending  control  over  inferior  courts; 
and  (3)  the  original  jurisdiction  to  be  exercised  by  certain 
writs."  AtPy  Oen,  v.  Blossom^  1  Wis.  317;  AtCy  Gen.  v. 
Batlroad  Cos.  35  Wis.  425 ;  State  ex  rel.  Fourth  Nat.  Bank  v 
Johnson^  103  Wis.  591.  What  the  general  nature  of  tht- 
limits  of  those  distinct  grants  of  power  is,  is  a  judicial  ques 
tion,  and  has  been  answered  and  the  law  in  regard  thereto 
firmly  settled  by  the  decisions  of  this  court.  Appellate  ju- 
risdiction extends  only  to  the  revision  of  the  decisions  of 
inferior  courts.  State  v.  BroumeU^  80  Wis.  563;  HvhheU  v. 
McCourt^  44  Wis.  684.  The  power  of  superintending  control 
is  the  power  to  "  control  the  course  of  ordinary  litigation  in 
inferior  courts,"  as  exercised  at  common  law  by  the  court 
of  King's  Bench,  and  by  the  use  of  writs  specifically  men- 
tioned in  the  constitution  and  other  writs  there  referred  to 
or  authorized.  The  third  grant  of  power  is  one  inferred 
from  the  independent  grant  to  issue  certain  writs.  It  is  said 
that  such  specific  grant  to  issue  writs  was  given  for  the  pur- 
poses of  jurisdiction,  and  that  it  extends  to  the  protection 
of  "  the  sovereignty  of  the  state,  the  preservation  of  the  lib- 
erty of  the  people,  and  the  security  of  the  rights  of  its  citi- 
zens." The  jurisdiction  in  that  regard  is  strictly  of  an 
original  nature,  but,  manifestly,  it  cannot  be  resorted  to, 
properly,  in  the  mere  administration  of  a  statute;  so  we 
need  not  consider  it  in  respect  to  the  subject  under  discus- 
sion.   Sta4s  ex  rd.  Fourth  Nat.  Bank  v.  Johnson^  supra. 

Now,  obviously,  while  the  legislature  may  devise  new 
methods  by  which  this  court  may  exercise  that  part  of  its 
jurisdiction  which  is  not  dependent  by  the  constitution  upon 
a  particular  method  there  indicated,  circumscribing  the  juris- 
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diction  itself,  as  before  indicated,  there  can  be  no  legislative 
extension  or  limitation  of  either  of  the  powers  included 
within  the  three  specific  grants  we  have  mentioned.  A 
legislative  enactment,  so  far  as  it  purports  to  do  that,  is  to 
that  extent  manifestly  void.  Klein  v.  VaZerivs^  87  Wis.  54. 
Appellate  power  may  reasonably  save  the  statutes  under 
consideration  so  far  as  they  contemplate  a  revision  here  of 
the  decisions  of  trial  courts  on  questions  certified  up  for  that 
purpose.  It  is  not  perceived  how  the  power  of  superintend- 
ing control  can  be  resorted  to  at  all  to  give  effect  to  such 
statutes.  The  mere  administration  of  a  statute  is  entirely 
foreign  to  the  scope  of  that  power  as  it  existed  before  the 
constitution  was  adopted.  Its  scope,  as  then  understood,  is 
identical  with  its  scope  under  the  constitution.  StcUe  ex  rel. 
Fourth  Nat,  Bank  v.  Johnson^  supra.  The  term  "  superin- 
tending control "  then  had  a  well-defined  meaning,  and  it, 
and  none  other,  was  carried  into  the  constitution  by  the 
f ramers  thereof.  In  order  to  correctly  understand  that  mean- 
ing, we  must  view  the  constitution  from  the  standpoint  of 
its  framers.  If  we  were  not  anchored  firmly  to  the  com- 
mon-law idea  of  the  extent  of  mere  superintending  control 
of  one  court  over  another,  as  distinguished  from  appellate 
jurisdiction,  we  should  drift  at  once  int©  confusion  in  respect 
to  the  scope  of  the  authority  of  this  court.  While  the  true 
limits  of  judicial  power  must  be  jealously  guarded  and 
firmly  maintained,  it  would  be  as  dangerous  to  extend  as  to 
limit  the  same,  by  giving  to  the  language  in  which  the  juris- 
diction was  granted  a  meaning  different  from  that  which 
was  in  mind  when  the  grant  was  made.  The  power  of  super- 
intending control,  as  has  been  decided  and  before  indicated, 
has  to  do  only  with  controlling  inferior  courts  iu  the  exer- 
cise of  their  jurisdiction  by  tjje  use  of  instruments  mentioned 
specifically  in  the  constitution  or  authorized  thereby;  the 
same  or  similar  means  by  which,  before  the  adoption  of  our 
system,  that  power  was  exercised  by  the  king's  court  under 
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the  English  system  of  jurisprudence.  That  did  not  include 
the  exercise  of  any  mere  advisory  power,  such  as  that  of 
advising  inferior  courts  in  the  exercise  of  their  jurisdiction 
by  passing  upon  doubtful  questions,  arising  in  the  course  of 
litigation,  in  advance  of  any  decision  thereof  by  such  courts. 

In  what  has  been  said  it  will  be  easily  seen  that  no  power 
rests  here  to  pass  sentence  upon  a  conviction  in  a  criminal 
case,  or  to  exercise  any  original  jurisdiction  in  such  cases 
for  any  of  the  purposes  of  the  trial  thereof.  It  follows  nec- 
essarily that  no  part  of  the  legislation  under  consideration 
can  be  preserved,  except  that  which  may  reasonably  fall 
within  the  appellate  jurisdiction  of  this  court, —  the  juris- 
diction to  revise  decisions  made  by  inferior  courts  and  cor- 
rect errors  in  such  decisions,  leaving  the  causes  in  which 
such  decisions  were  rendered,  for  all  the  purposes  of  orig- 
inal jurisdiction,  undisturbed  except  in  so  far  as  restraint 
upon  their  procedure  may  be  necessary  in  order  that  final 
judgment  may  b^  made  to  await  the  decision  of  this  court 
in  matters  appealed  here  in  the  manner  indicated  in  the 
statutes  —  the  certification  thereof  to  this  court  as  contem- 
plated by  such  statutes  according  to  th^  settled  practice 
thereunder.  State  v.  Clifard,  58  Wis.  113.  So  far  as  Stats. 
1898,  sees.  4730-4723,  inclusive,  purport  to  otherwise  au- 
thorize disturbance  of  proceedings  in  trial  courts  in  the  ex- 
ercise of  original  jurisdiction  in  criminal  cases,  they  must 
be  held  inoperative. 

There  can  be  no  doubt  but  that  the  territorial  system  of 
jurisprudence  in  criminal  cases,  adopted  from  Massachu- 
setts, would  not  have  been  carried  into  the  state  statutes 
had  the  legislature  appreciated  the  inconsistency  thereof 
with  the  constitutional  grants  of  jurisdiction  made  to  this 
court.  The  oversight  in  doing  so,  in  view  of  the  constitu- 
tional limitations  rendering  full  effect  thereof  impossible, 
was  quite  like  the  oversight  in  Massachusetts  in  1859,  of 
adopting  a  new  system  for  the  exercise  of  appellate  juris- 
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diction  inconsistent  in  many  respects  with  the  old  one,  yet 
leaving  the  ancient  system  in  form  upon  the  statute  books 
to  be  restrained  in  the  manner  indicated  in  Comm,  v.  Fields 
11  Allen,  488.  It  seems  strange  that  the  oversight  occurred 
here,  and  stranger  still  that  our  statutes  have  passed  through 
four  revisions,  covering  a  period  of  over  half  a  century, 
without  its  having  attracted  suflBcient  notice  to  cause  it  to 
be  remedied  or  the  law  to  be  challenged  in  this  court. 

The  contentions  that  the  circuit  court  lost  jurisdiction  of 
this  cause  upon  the  submission  of  the  questions  therein  to 
this  court  to  be  decided,  and  that  the  trial  of  the  cause 
should  have  been  concluded  and  sentence  upon  the  convic- 
tion of  plaintiflf  in  error,  under  the  circumstances,  passed 
here,  and  that  there  was  no  way  for  the  lower  court  to  re- 
gain jurisdiction  of  the  cause  after  the  certification  of  ques- 
tions to  this  court,  except  by  special  order  entered  here 
remanding  the  cause  with  directions  as  to  further  proceed- 
ings, cannot  be  sustained,  because,  as  we  have  indicated,  the 
statutes,  so  far  as  they  in  form  support  such  contentions,  are 
inoperative.    The  cause  against  the  plaintiflf  in  error  was 
not  removed  to  this  court  by  the  proceedings  under  such 
statutes.     It  remained  in  the  circuit  court  pending  such 
proceedings,  and  upon  their  conclusion  and  official  notifica- 
tion thereof  to  such  circuit  court,  it  rightly  proceeded  to 
conclude  the  cause  by  sentencing  the  plaintiff  in  error  upon 
the  conviction. 

The  second  point  submitted  is  that  the  court  refused  to 
instruct  the  jury  as  follows: 

"  In  view  of  the  prosecuting;  attorney's  statement  that  the 
jury  cannot  consider  the  action  of  Louise  Herman  at  this 
time,  the  defendant  asks  the  court  to  charge:  (1)  The  jury 
will  consider  the  action  of  the  prosecuting  witness  on  the 
day  in  question  as  bearing  upon  the  question  of  previous 
chaste  character." 

It  is  utterly  impossible,  as  suggested  by  the  attorney  gen- 
eral, for  this  court  to  determine  from  the  record  whether  the 
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refusal  of  that  instruction  was  prejudicial  to  the  accused  or 
not,  since  there  is  nothing  preserved  in  the  bill  of  exceptions 
indicating  that  the  district  attorney  made  any  statement  to 
the  jury  calling  for  the  instruction.  In  the  absence  of  some 
special  circumstance  rendering  it  necessary,  it  is  not  the  duty 
of  the  trial  court  to  single  out  any  particular  part  of  the 
evidence  or  any  particular  circumstance  appearing  therefrom 
and  draw  the  attention  of  the  jury  thereto.  It  was  mani- 
festly the  duty  of  the  jury  to  consider  all  the  evidence  bear- 
ing upon  the  issues  in  the  cause.  It  seems  that  they  could 
not  reasonably  have  failed  to  understand  that  from  the  gen- 
eral instructions  given  by  the  court.  No  special  instruction 
to  that  effect  appears  to  have  been  requested. 

The  third  point  suggested  is  that  the  evidence  was  insuf- 
ficient to  establish  the  previous  chaste  character  of  the  fe- 
male partner  in  the  crime.  We  have  examined  the  evidence 
and  perceive  no  good  reason  for  disturbing  the  verdict  of 
the  jury  on  that  question.  The  age  of  the  girl  was  a  strong 
<5ircumstaAce  against  the  accused.  There  were  other  cir- 
cumstances which  the  jury  might  reasonably  have  consid- 
ered in  connection  with  the  tender  years  of  the  girl,  suffi- 
cient to  establish  her  purity  of  character  prior  to  the  com- 
mission of  the  offense  with  which  the  accused  was  charged, 
notwithstanding  they  did  not  believe  she  testified  truthfully 
as  to  all  the  circumstances  of  her  criminal  association  with 
him.  We  will  rest  the  case  on  this  point  without  sayi  ng  more. 
It  is  well  not  to  encumber  the  books  with  details  of  testi- 
mony in  such  cases,  where  that  can  properly  be  avoided. 

The  last  point  suggested  by  counsel  for  plaintiff  in  error 
is  that  the  verdict  does  not  sustain  the  judgment  because, 
whereas  the  information  contains  two  counts,  the  verdict 
was  general  and  the  judgment  was  rendered  as  if  the  ver- 
dict related  only  to  the  offense  of  fornication.  The  learned 
counsel  for  plaintiff  in  error  say  that  only  the  charge  of 
fornication  was  in  fact  submitted  to  the  jury,  and  that  the 
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verdict  can  be  rendered  certain  bj  reference  to  such  submis- 
sion if  the  charge  of  the  court  can  be  considered  as  a  part 
of  the  record,  but  that  it  cannot.  Why  not  ?  Counsel  closed 
their  argument  without  answering  that  question.  We  con- 
fess inability  to  answer  it.  The  charge  was  incorporated  in 
the  bill  of  exceptions  and  duly  made  a  part  of  the  record  of 
the  trial  for  appellate  purposes,  and  we  must  assume  that 
the  journal  of  the  court  is  in  harmony  therewith  in  the  ab- 
sence of  any  showing  to  the  contrary. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Hates,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

JViwcm5cr  11  "-November  29,  1901, 

Criminal  law  and  practice:  HonUcide:  Postmortem  exaf^inaUon:  Ex- 
humation by  public  official:  Evidence:  Intirudiont  to  jury:  Excep- 
tions: Mandaughter:  Killing  while  perpetrating  misdemeanor:  In- 
tent: Remarks  of  counsel:  Sentence:  Discretion, 

"L  A  person  accused  of  murder  is  not  entitled  to  notice  that  an  exam- 
ination of  the  remains  of  the  deoeased  will  be  made,  some  months 
after  death,  on  behalf  of  the  prosecution. 

2,  Sea  4592,  Stata  1898  (providing  a  punishment  for  the  person,  not 
lawfully  authorized,  who  disinters  a  human  body),  does  not  apply 
to  exhumations  made  by  public  officials  with  a  view  of  ascertain- 
ing whether  a  crime  had  been  committed. 

a  In  a  prosecution  for  murder,  the  fact  that  several  months  elapsed 
between  the  commission  of  the  crime  and  an  examination  of  the 
body,  affects  rather  the  weight  of  the  testimony  of  the  person 
making  the  examination  than  its  competency. 

4  Where  many  paragraphs  in  a  charge  to  the  jury  are  not  subject  to 
criticism,  an  exception  to  "  each  and  every  portion  of  the'  charge 
as  given,*'  is  too  general  and  will  be  disregarded. 

5.  The  evidence  (stated  in  the  opinion)  is  held  sufficient  to  sustain  a 
conviction  of  manslaughter  in  the  first  degree  under  sea  4346, 
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Stata  1898  (the  killing  of  a  person  without  design,  while  engaged 
in  the  perpetration  of,  or  in  attempting  to  perpetrate,  a  miade- 
meanor,  in  cases  where  such  killing  would  have  been  murder  at 
the  common  law). 
&  Where  a  person  was  killed  during  an  affray,  a  participant  in  the  af- 
fray who  acted  with  others  in  committing  an  assault  and  battery 
upon  the  deceased  may  be  guilty  of  manslaughter  in  the  first  de- 
gree as  defined  by  sea  4846,  Stata  1896,  even  though  he  did  not 
strike  the  fatal  blow. 

7.  In  such  a  case  a  statement  of  the  attorney  for  the  prosecution,  in 

opening  the  case,  that  it  would  be  shown  that  the  deceased  came 
to  his  death  by  "external  violence  inflicted  by  the  defendant,**  is 
hdd  not  to  have  prejudiced  the  defendant,  where  his  attorney  was 
not  misled  thereby  into  believing  that  the  prosecution  elected  to 
rely  upon  that  cause  of  death. 

8.  In  a  proeecution  for  murder  the  intent  to  kill  is  not  to  be  judged 

alone  from  the  act  causing  the  death,  but  must  be  gathered  from 
all  the  surrounding  circumstances.  Thus,  the  fact  that  one  person 
stabs  another  in  a  vital  part  of  the  body  does  not  conclusively  show 
an  intent  to  kill 

9.  Statements  by  counsel  for  the  state  when  the  accused  was  brought 

up  for  sentence  that  the  past  record  of  the  accused  was  bad  and 
that  he  should  have  a  severe  sentence,  which  were  not  shown  to 
have  been  false  or  to  have  influenced  the  trial  judge  in  pronouncing 
sentence,  are  held  not  to  have  been  prejudicial,  the  quantum  of 
punishment,  within  the  statute,  being  particularly  within  the  prov- 
ince of  the  trial  judga 

Error  to  review  a  judgment  of  the  circuit  court  for  Co- 
lumbia county:  E.  G.  Siebecker,  Circuit  Judge.    Affirmed, 

Plaintiff  in  error  was  informed  against  for  murder,  and 
was  convicted  of  manslaughter  in  the  first  degree,  and  sen- 
tenced for  a  term  of  eight  years.  The  affray,  resulting  in 
the  death  of  a  man  called  Murphy,  occurred  near  the  city 
of  Portage.  A  party  of  nine  or  ten  tramps  were  camping 
in  a  grove  near  the  depot.  Murphy  became  involved  in  a 
row  with  one  of  them,  and  finally  cut  his  throat  with  a 
razor.  He  then  commenced  fighting  with  Mayes  and  a  boy 
who  was  with  them.  The  boy  struck  at  him  with  a  knife. 
Murphy  ran,  pursued  by  the  others.    They  met  others  of 

Vol*  112—20 
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their  party,  and  became  involved  in  what  some  of  the  wi/t- 
nesses  say  appeared  to  be  a  '*  free-for-all "  fight.  Other  w  it- 
nesses  say  it  seemed  as  though  they  all  were  attacki  ng 
Murphy.  He  became  separated  from  the  others,  and  w^ 
followed  by  Hayes^  who  struck  him  on  the  head  with  a 
broom  handle  and  with  his  fists,  and  kicked  him.  Murphy 
fell  near  the  railroad  track,  and  died  shortly  afterwards. 
His  clothes  were  bloody,  and  a  knife  wound  was  found  in 
the  abdomen.  About  seven  months  afterwards  the  body 
was  exhumed  and  an  "autopsy  made.  Tho  doctor  found  a 
wound  on  the  side  of  the  head  and  a  blood  clot  on  the  brain. 
There  were  also  several  knife  wounds  in  the  back,  which 
penetrated  the  lungs,  which,  according  to  the  doctor's  opin- 
ion, were  sufficient  to  cause  death.  After  the  affray  was 
over  the  other  participants  separated,  and  later  Hayes  was 
captured,  with  another  of  the  party. 

The  accused  was  brought  to  trial  upon  an  information 
charging  him  with  murder.  The  case  was  submitted  to  the 
jury  as  to  the  guilt  of  murder  in  the  first  degree,  and  man- 
slaughter in  the  first,  second,  and  third  degrees.  He  was 
found  guilty  of  the  first  degree  of  manslaughter.  The  court 
refused  to  give  several  instructions  requested  by  the  ac- 
cused, and  refuse4  to  set  aside  the  verdict  and  grant  a  new 
trial,  to  which  due  exception  was  taken.  No  exceptions 
were  filed  to  the  charge  of  the  court  or  preserved  in  the 
bill  of  exceptions,  except  the  following  recitation: 

"The  defendant  excepted  specifically  to  each  and  every 
portion  of  the  charge  as  given,  and  also  to  the  refusal  of  the 
.court  to  submit  the  instructions  requested  by  defendant." 

The  errors  relied  on  for  reversal  will  sufficiently  appear 
in  the  opinion.  The  accused  was  sentenced  to  imprisonment 
in  the  state  prison  for  a  term  of  eight  years,  and  now  seeks 
to  have  such  sentence  reviewed  on  writ  of  error. 

Daniel  H,  Orady^  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
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torney  General^  and  oral  argument  by  R.  F.  Samilton^  sec- 
ond assistant  attorney  general,  and  W.  S.  St/roud. 

Babdeen,  J.  Only  such  of  the  assigned  errors  as  are 
herein  noticed  are  considered  of  sufficient  importance  to  re- 
quire discussion. 

The  plaintifF  in  error  complains  of  the  admission  of  the 
testimony  of  Dr.  Meacher  as  to  the  result  of  a  post  mortem 
examination  made  by  him  of  the  remains  of  the  deceased 
some  months  after  death,  without  notice  to  him.  We  know 
of  no  law  that  requires  notice  to  the  accused  in  such  cases. 
The  disinterment  and  examination  was  under  the  direction 
of  the  proper  authorities,  and  in  furtherance  of  public  jus- 
tice. It  does  not  appear  that  it  was  done  in  defiance  of 
sec.  4592,  Stats.  1898.  As  said  in  People  v.  Fitzgerald^  105 
K  T.  146,  and  approved  by  this  court  in  Palmer  v.  Broder^ 
78  Wis.  483,  this  statute  was  not  intended  to  apply  to  ex- 
humations made  by  public  officials  with  a  view  of  ascer- 
taining whether  a  crime  had  been  committed.  See  State  v, 
Bowma/n^  80  N.  0.  432.  The  objection  t^hat  the  evidence 
was  inadmissible  because  of  the  length  of  time  that  had 
elapsed  goes  rather  to  its  weight  than  its  competency.  The 
doctor  testified  that  the  body  was  not  so  far  decomposed 
but  that  he  was  able  to  discover  the  knife  wounds  in  the 
back  and  the  presence  of  blood  in  great  quantity  in  the 
chest  cavity.  It  was  for  the  jury  to  determine  whether 
the  proof  was  of  sufficient  weight  to  satisfy  legal  require- 
ments. Its  potency  was  not  shaken  by  any  other  proof  of- 
ered,  and  seems  to  have  been  sufficient  to  establish  the  fact 
aimed  at  with  legal  certainty. 

Objections  are  argued  to  instructions  given  the  jury. 
These  objections  cannot  be  considered,  because  no  available 
exceptions  to  the  charge  appear  in  the  record.  An  omni- 
bus exception  to  a  whole  charge,  or  a  single  exception  to  a 
portion  of  the  charge  containing  numerous  independent 


Digitized  by  VjOOQIC 


308  SUPEEME  COURT  OF  WISCONSIN.       [Nov^ 

Hayes  v.  State,  112  Wis.  804 

propositions,  some  of  which  are  good,  is  too  general,  and 
will  be  disregarded.  Bouck  v.  EnoSy  61  Wis.  660;  Luedike 
V,  Jeferyy  89  Wis.  136;  Green  v,  Hanson,  89  Wis.  597;  Shep- 
pard  V.  EosenkranSy  109  Wis.  58.  The  exceptions  in  the 
record  are  to  "each  and  every  portion  of  the  charge  as 
given."  Many  of  the  paragraphs  in  the  charge,  if  not  the 
whole  charge,  are  beyond  the  reach  of  legitimate  criticism. 
This  being  so,  the  exception  mentioned  is  too  general  to- 
present  for  review  the  specific  errors  mentioned. 

The  first  instruction  requested  was  to  the  effect  that  the 
jury  should  return  a  verdict  of  not  guilty.  This  raises  the 
question  of  whether  the  verdict  is  unsupported  by  the  evi- 
dence. The  theory  of  counsel  is  that  the  evidence  fails  U> 
show  that  the  deceased  came  to  his  death  through  any  act 
or  agency  for  which  the  accused  was  responsible.  In  order 
to  find  him  guilty  of  manslaughter  in  the  first  degree,  it  was^ 
necessary  for  the  jury  to  negative  the  killing  by  design,  and 
to  find  that  it  was  done  while  engaged  in  the  perpetration 
of  a  crime  or  misdemeanor  not  amounting  to  a  felony,  or  in  an 
attempt  to  perpetrate  any  such  crime  or  misdemeanor,  in 
cases  where  such  killing  would  be  murder  at  the  common 
law.  Sec.  4346,  Stats.  1898.  The  testimony  shows  that  the 
deceased  first  became  involved  in  a  quarrel  with  a  man  who- 
was  afterwards  found  with  his  throat  cut,  and  immediately 
afterwards  in  a  row  with  a  boy  who  was  with  the  accused. 
The  boy  struck  at  him  with  a  knife,  and  he  thereupon  ran, 
followed  by  the  boy  and  the  accused.  They  met  others  of 
their  party,  and  a  general  quarrel  ensued.  Some  of  the  wit- 
nesses say  that  it  had  the  appearance  of  a  "  free-for-all " 
fight,  while  others  say  it  seemed  as  though  all  were  attacking 
deceased.  Accused  was  with  the  party,  and,  while  the  evi- 
dence is  not  clear  as  to  what  part  he  took  during  the  gen- 
eral mel6e,  it  appears  that  deceased  became  separated  from 
the  others,  and  ran,  and  was  pursued  by  the  accused.  While 
deceased  was  running,  the  accused  struck  him  with  his  fist,. 
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fait  him  on  the  head  with  a  broom  handle  or  stick,  and  kicked 
him  after  he  fell.  The  wounded  man  died  shortly  after- 
wards. There  was  a  knife  wound  in  his  abdomen,  four  knife 
wounds  in  his  back,  a  bruise  on  his  head,  and  a  blood  clot  dis- 
covered in  his  cranium,  although  his  skull  was  not  fractured. 
The  doctor  was  unable  to  say  whether  the  wound  on  the  head 
would  have  caused  death  or  not.  No  one  saw  a  knife  in  the 
hands  of  the  accused.  It  is  evident  from  the  testimony  that 
the  whole  party  were  against  the  big  man  who  was  killed. 
The  accused  was  in  pursuit  of  him  when  he  met  the  second 
body  of  men  after  the  first  aflfray.  They  indulged  in  a  gen- 
eral fight,  and  it  is  quite  evident,  from  the  whole  situation, 
the  accused  was  not  a  spectator.  They  all  seemed  bent  on 
getting  the  best  of  the  man  that  was  killed .  They  were 
acting  together  in  committing  an  assault  and  battery  upon 
him,  apparently  animated  by  the  same  purpose.  It  may  be 
that  they  did  not  intend  murder,  but  the  evidence  seems 
clear  that  they  were  acting  with  a  common  design  and  to- 
gether. Just  what  each  was  doing  it  is  impossible  to  tell. 
The  accused  was  a  prominent  actor  in  the  aflfray,  and  more 
than  any  other  was  actuated  by  a  malevolent  purpose.  We 
are  well  satisfied  that  there  is  evidence  to  support  the  ver- 
dict, and  that  the  instruction  requested  was  properly  re- 
fused.  . 

The  second,  third,  fourth,  fifth,  and  sixth  instructions  re- 
quested relate  to  the  presumption  of  innocence  and  the  de- 
gree of  proof  required  to  overcome  it.  The  court  charged 
the  jury  at  length  on  this  feature  of  the  case,  and,  as  we 
believe,  covered  every  essential  element  included  in  the  de- 
fendant's requests  proper  to  have  been  given.  The  charge 
was  strictly  in  accord  with  the  rules  laid  down  in  Emery 
V,  Statej  101  Wis.  627,  and  reaflBrmed  in  Murphy  v,  State^ 
108  Wis.  Ill,  and  as  favorable  to  the  accused  as  the  law 
would  warrapt. 

Exception  was  taken  because  the  court  refused  to  give  the 
following  instructions: 
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^^  (7)  In  cases  of  this  kind  it  is  incumbent  npon  the  state 
to  establish^beyond  a  reasonable  doubt,  not  only  the  fact  of 
the  death  of  the  deceased,  but  also  the  fact  that  death  re- 
sulted from  the  act  of  the  defendant. 

"(8)  You  are  instructed  that  even  though  the  defendant 
and  the  deceased  quarreled  and  the  deceased  was  struck 
by  the  defendant,  yet,  unless  by  the  evidence  it  is  established 
beyond  a  reasonable  doubt  that  the  blows  dealt  by  the  de- 
fendant caused  the  death  of  the  deceased,  it  is  your  duty  to 
acquit  him." 

The  evidence  is  beyond  dispute,  as  we  view  it,  that  the 
fatal  blow  was  given  while  the  accused,  and  others .  with 
him,  were  engaged  in  the  affray  which  occurred  just  before 
the  deceased  ran  away  and  fell  near  the  railroad  track. 
That  the  accused  was  engaged  in  that  aflfray  with  some 
half  a  dozen  others  seems  equally  certain.  The  question  for 
the  jury  was  whether  the  accused,. with  others,  was  acting 
with*  a  common  design  to  commit  an  unlawful  assault  and 
battery  of  a  sort  to  endanger  life,  so  that  if  death  ensued 
they  would  have  been  guilty  of  murder  at  common  law, 
within  the  meaning  of  the  statute.  The  idea  of  the  counsel 
seems  to  have  been  that,  unless  it  was  shown  that  the  ac- 
cused struck  the  fatal  blow,  he  could  not  be  found  guilty. 
In  1  Hale,  P.  C.441,  it  is  said: 

"  If  divers  persons  come  in  one  company  to  do  any  unlaw- 
ful thing,  as  to  kill,  rob,  or  beat  a  man,  or  to  commit  a  riot, 
or  do  any  other  trespass,  and  one  of  them  in  doing  thereof 
kill  a  man,  this  shall  be  adiud^ed  murder  in  them  all  that 
are  present  of  that  party  abetting  him  and  consenting  to 
the  act,  or  ready  to  aid  him,  although  they  did  but  look  on." 

A  similar  rule  is  stated  in  1  East,  P.  C.  257,  as  follows: 

'  When  divers  persons  resolve  generally  to  resist  all  op- 
posers  in  the  commission  of  any  breach  of  the  peace,  and  to 
execute  it  with  violence,  or  in  such  a  manner  as  naturally 
tends  to  raise  'tumults  and  affrays,  as  by  committing  a  vio- 
lent disseisin  with  great  numbers,  or  by  going  to  beat  a  man, 
or  rob  a  park,  or  standing  in  opposition  to  the  sheriffs  posse, 
they  must  at  their  peril  abide  the  event  of  their  actions.' 

And,  if  in  doing  any  of  these  or  similar  acts  any  person 
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interfering  with  them  is  killed,  all  who  took  part  in  the  fact 
or  abetted  the  act  are  guilty  of  murder.  Coram,  v.  Camp- 
hell,  7  Allen,  541;  Miller  v.  State,  25  Wis.  384-888.  Again, 
1  Bishop,  Cr.  Law,  §  686,  says: 

'*  Since  one  may  be  guilty  of  a  wrong  he  did  not  intend, 
not  being  of  the  special  sort  requiring  a  sjtecific  intent,  if, 
when  persons  combine  to  do  an  unlawful  thing  of  the  former 
class,  the  act  of  one  of  them,  proceeding  according  to  the 
common  plan,  terminates  in  a  criminal  result  not  meant,  all 
are  liable." 

It  is  true  that  a  person  cannot  be  held  guilty  of  homicide 
unless  the  act  is  either  actually  or  constructively  his,  and  it 
cannot  be  his  act  in  either  sense,  unless  committed  by  his 
own  hand,  or  by  some  one  acting  in  concert  with  him,  or  in 
furtherance  of  a  common  object  or  purpose.  If  one  is 
present,  and  aids  or  abets  in  an  unlawful  attack,  he  becomes 
a  principal,  and  if  the  other  elements  mentioned  concur  he 
becomes  liable  for  the  result,  the  same  as  if  he  struck  the 
fatal  blow.  The  court  submitted  these  facts  to  the  jury, 
under  instructions  requiring  them  to  find  their  existence  be- 
fore a  verdict  of  guilty  should  be  declared.  This  seems  to 
satisfy  the  demands  of  the  law.  The  instructions  requested 
ignore  the  entire  theory  upon  which  the  guilt  of  accused 
was  predicated.  The  facts  before  stated  indicate  very  clearly 
the  theory  upon  which  the  prosecution  was  based  and  sub- 
mitted. 

It  is  further  insisted  that  the  instructions  should  have  been 
given  because  of  a  statement  made  by  the  attorney  repre- 
senting the  state  at  the  opening  of  the  trial  that  it  would 
be  shown  that  the  deceased  came  to  his  death  by  "  external 
violence  inflicted  by  the  defendant."  Mr.  Grady,  counsel 
for  the  accused,  then  remarked:  "I  think  in  cases  of  this 
kind,  when  two  causes  are  alleged,  that  the  state  must  elect 
upon  which  cause  of  death  they  will  proceed."  The  court 
replied:  "I  think  they  may  bring  out  the  proof  as  to  the 
cause  of  death."    If  it  appeared  that  counsel  for  the  accused 
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had  been  misled  by  the  statement  of  the  state's  attorney,  a 
very  serious  question  might  arise.  It  seems  quite  evident 
that  he  did  not  understand  that  an  election  had  been  made, 
because  he  entered  an  exception  to  the  ruling  of  the  court 
for  his  failure  to  require  such  election.  No  objections  to 
the  testimony  tending  to  show  the  exact  situation  and  con- 
dition of  the  parties  are  preserved,  and  we  are  unable  to  dis- 
cover any  prejudicial  result  to  the  accused. 

A  further  contention  is  that  there  could  be  no  conviction 
of  manslaughter  in  the  first  degree.  This  is  upon  the  theory 
that  one  who  stabs  another  in  a  vital  part  of  the  body  must 
be  held  to  have  intended  to  kill.  This  contention  ignores 
the  evidence  as  to  the  situation  and  conduct  of  the  parties. 
If  the  specific  intent  had  been  found,  there  was  evidence 
from  which  a  conviction  for  a  higher  grade  of  crime  might 
have  been  supported.  The  question  of  intent  was  of  signifi- 
cance, and  was  made  prominent  to  the  jury  by  the  court's 
instructions.  They  were  told,  in  eflfect,  that  if  the  killing 
was  unintentional,  and  under  such  circumstances,  mentioning 
them,  as  to  be  murder  at  the  common  law,  they  might  find 
the  accused  guilty  of  this  degree  of  manslaughter.  The 
question  of  intent  is  not  to  be  judged  from  the  act  alone. 
It  is  to  be  gathered  from  all  the  surrounding  circumstances. 
The  use  of  a  knife  did  not  show  conclusively  that  murder 
was  intended.  In  State  v,  Hammond^  35  Wis.  315,  the  de- 
fendant used  a  revolver,  the  bullet  entering  the  head  of  de- 
ceased. He  was  found  guilty  of  murder  in  the  third  degree. 
There  was  no  proof  showing  that  the  defendant  was  engaged 
in  the  commission  of  any  felony  other  than  that  involved  in 
the  shooting.  The  case  was  reported  to  obtain  a  determina- 
tion whether  that  situation  warranted  such  conviction.  The 
language  of  the  court  is  as  follows: 

"  Keeping  in  mind  that  the  defendant  did  not  design  to 
kill  the  deceased,  what  is  there  in  the  manner  in  which  his 
death  was  produced  to  warrant  the  inference  that  the  de- 
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fendant  intended  to  inflict  any  one  of  such  specific  injuries? 
We  find  nothing  therein,  or  in  any  of  the  circumstances  of 
the  case,  which  shows,  or  tends  to  show,  any  specific  intent. 
Doubtless  it  may  be  reasonably  inferred  that  the  defendant 
was  intending  to  commit  an  assault  and  battery  upon  the 
-deceased,  and  was  in  the  act  of  so  doing  when  he  killed  the 
latter.  In  such  case  a  conviction  for  manslaughter  in  the  first 
-degree  might  be  sustained.    Rowan  v.  State,  30  Wis.  129." 

The  jury  having  negatived  the  intent  to  kill,  and  having 
found  that  the  homicide  occurred  while  an  assault  and  bat- 
tery was  being  committed  on  deceased,  and  under  such  cir- 
<jumstances  as  that  the  killing  would  have  been  murder  at 
the  common  law,  we  see  no  reason  for  disturbing  that  con- 
clusion. 

When  the  accused  was  brought  up  for  sentence,  the  dis- 
trict attorney  said :  "  I  desire  to  say  that  I  understand  that 
the  defendant  in  this  case  has  been  committed  to  state  prison, 
and  that  he  has  an  unfavorable  record  all  over  the  state,  and 
should  have  a  severe  penalty ; "  to  which  exception  was  taken. 
Counsel  for  accused  mentioned  the  fact  that  his  client  had 
been  in  prison  for  some  months,  and  urged  the  minimum 
penalty.  In  passing  sentence  the  trial  judge  made  no  refer- 
ence to  the  remarks  of  the  district  attorney,  and  no  inquiries 
as  to  the  fact.  He  reviewed  the  circumstances  of  the  crime, 
and  said  he  would  take  into  consideration  the  time  the  ac- 
cused had  spent  in  jail.  Counsel  now  predicate  error  on  the 
statement  of  the  district  attorney.  It  is  not  shown  that  the 
statement  was  false,  or  that  it  in  the  least  influenced  the 
judge  in  making  up  his  judgment.  In  the  language  of  the 
supreme  court  of  Georgia  in  Mallory  v.  State,  56  Ga.  545 : 
"  The  gicantum  of  punishment,  within  the  statute,  is  a  ques- 
tion peculiarly  within  the  province  of  the  judge  who  tries 
the  case,  and  it  should  not  be  interfered  with  unless  very 
grossly  abused."  We  see  no  evidences  of  such  abuse  in  this 
case. 

By  the  Court —  The  judgment  is  aflirmed. 
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Martin,  Eespondent,  vs.  Mastin,  Aj^lknt. 

S^teniber  6 -- December  17, 190L 

Divorce:  Appeal:  Jurisdiction:  Equity:  Dimsion  of  estate, 

1.  Although  sea  8041,  Stats.  1898,  limiting  to  six  months  the  time 

within  which  an  appeal  may  be  taken  from  so  muohof  a  judgment 
of  divoroe  as  dissolves  the  marriage  bond,  does  not  take  away  the 
right  to  appeal  after  said  time  from  other  portions  of  the  judgment 
the  supreme  court  cannot,  as  a  court  of  equity,  on  an  appeal  so  taken 
from  other  portions  of  the  judgment,  assume  jurisdiction  of  the 
whole  case  and  review  the  portion  granting  the  divorce. 

2,  The  courts  of  this  state  possess  no  powers  in  divorce  actions  except 

such  as  are  conferred  on  them  by  statute. 
8.  In  a  divoroe  action  brought  by  the  wife  it  is  held  that  upon  a  final 
division  she  should  have  two  fifths  in  value  of  the  whole  property 
of  the  defendant,  including  all  property  held  by  her  which  was 
derived  from  him,  together  with  an  allowance,  charged  upon  the 
real  estate  retained  by  him,  for  the  care,  maintenance,  and  educa- 
tion of  the  children,  the  latter  allowance  subject  to  revision  from 
time  to  time. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  G.  Siebeoker,  Circuit  Judge.  Affirmed  in  part  ;^ 
reversed  in  part. 

For  the  appellant  there  were  briefs  by  Ryan^  Hurley  d& 
JoneSj  and  oral  argument  by  M,  A.  Hurley, 

For  the  respondent  there  was  a  brief  by  Orotophorst^  Evans 
(&  ThomaSy  and  oral  argument  by  E,  A,  Evans. 

The  following  opinion  was  filed  September  24, 1901: 

Cassoday,  C.  J.  This  action  for  a  divorce  was  commenced 
July  3,  1900,  by  the  personal  service  of  the  summons  and 
complaint  upon  the  defendant  at  AUentown,  Carter  county^ 
in  the  state  of  Tennessee.  The  causes  of  action  alleged  in  the 
complaint  are  habitual  drunkenness  and  cruel  and  inhuman 
treatment.  The  defendant  appeared  in  the  action  by  his 
counsel,  Kyan,  Hurley  &  Jones,  and  answered  by  way  of  ad- 
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missions,  denials,  and  counter  allegations,  duly  verified  by 
the  defendant  personally  August  11, 1900. 

At  the  close  of  the  trial  of  the  issues  thus  formed,  the 
court  found  as  matters  of  fact,  in  effect,  that  the  parties 
were  married  March  9,  1887;  that  they  had  two  child ren,^- 
Portia  Peari,  twelve  years  old,  and  Kenneth  B.,  ten  years 
old;  that  during  such  marriage  the  plaintiff  had  been  a  true, 
dutiful,  and  good  wife  to  the  defendant,  and  performed  all 
her  duties  as  such;  that  the  defendant  had  been  an  habitual 
drunkard  for  two  years  then  last  past  and  immediately  pre- 
ceding the  commencement  of  the  action,  and  during  that 
time  had  the  delirium  tremens  by  reason  of  the  excessive 
use  of  intoxicating  drinks;  that  during  the  two  years  im- 
mediately preceding  the  commencement  of  the  action  he 
had  been  cruel  and  inhuman  to  the  plaintiff  by  the  conduct 
therein  stated  in  detail;  that  by  reason  thereof  the  plaintiff 
became  sick,  and  was  compelled  to  leave  the  defendant  a 
number  of  times,  anii  seek  refuge  with  her  parents  to  regain 
her  health  and  strength,  and  in  consequence  thereof  the 
plaintiff  had  lost  all  love,  affection,  respect,  regard,  and  es- 
teem for  the  defendant;  that,  if  the  plaintiff  should  be  com- 
pelled to  so  live  with  the  defendant,  she  might  suffer  mental 
and  physical  collapse  or  become  insane;  that  in  consequence 
of  his  habits  he  had  been  taken  to  various  institutions  to  be 
cured,  and  among  others  to  one  in  Tennessee,  where  he  then 
was  under  the  direct  care  of  his  sister,  Carrie  Martin ;  that 
the  defendant  was  not  a  proper  person  to  have  the  charge, 
care,  custody,  or  control  of  said  two  children,  and  that  the 
plaintiff  was  a  fit  and  proper  person  to  have  the  care  and 
custody  of  said  children  and  the  supervision  of  their  educa- 
tion; that  the  defendant  was  the  owner  of  the  several  pieces 
of  land  therein  specifically  described,  and  that  the  same 
were,  in  the  aggregate,  worth  $3,500;  that  the  plaintiff  had 
no  property  or  income,  excepting  fifty-seven  acres  of  land 
near  Devils  Lake,  upon  which  was  situated  a  stone-crushing 
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plant,  owned  by  some  Chicago  concern,  and  that  said  con- 
cern had  a  lease  thereof  for  the  purpose  of  taking  stone  and 
having  the  same  crushed  for  paving  purposes;  that  said  lease 
was  and  is  for  the  term  of  ninety -nine  years,  at  the  rental 
of  $1,500  a  year;  that  there  is  no  certainty  as  to  how  long 
payment  of  such  rental  may  continue;  that,  if  the  payment 
of  such  rental  should  cease,  the  jJroperty  would  be  of  little 
value,  and  the  plaintiff  would  have  no  income;  and  that,  in 
addition,  the  plaintiff  was  in  possession  and  the  owner  of 
some  household  goods. 

As  conclusions  of  law  the  court  found,  in  effect,  that  the 
■plaintiff  was  entitled  to  a  divorce  from  the  bonds  of  matri- 
mony, as  prayed  for  in  her  complaint;  that  she  was  entitled 
to  an  allowance  and  alimony  out  of  the  defendant's  estate 
of  $1,000,  to  be  paid  upon  the  entry  of  judgment  herein ; 
and  that  such  payment  be  charged  as  a  lien  upon  the  real 
estate  owned  by  the  defendant,  and  therein  specifically  de- 
scribed, and  so  found  to  be  of  the  value  of  $3,500;  and  that 
upon  the  neglect  or  refusal  to  pay  such  allowance  as  suit 
money  the  plaintiff  might  apply  to  the  court  to  enforce  the 
same  by  execution;  and  that,  in  addition,  the  plaintiff  be 
entitled  to  recover  from  the  defendant  $50  as  suit  money, 
besides  her  taxable  costs  and  disbursements  in  this  action; 
that  the  plaintiff  be  allowed  the  care  and  custody  of  the 
two  children  named,  subject  to  change  of  such  custody 
ppon  proper  proof  shown;  that  the  plaintiff,  in  case  the 
said  income  of  $1,500  annually,  as  rental,  should  fail  her, 
might  have  the  right  to  apply  to  the  court  at  any  time  after 
the  entry  of  judgment  for  an  allowance  to  be  paid  for  the 
care  and  education  of  said  children,  as  the  court  might  find 
proper  upon  evidence  shown ;  and  ordered  judgment  thereon 
accordingly. 

Thereupon,  and  on  November  12,  1900,  such  judgment 
was  so  entered.  From  that  judgment  the  defendant  ap- 
pealed to  this  court  May  18,  1901. 
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1.  Connsel  for  the  defendant  contends  that  the  evidence 
is  insufficient  to  sustain  either  the  findings  in  respect  to  the 
defendant  being  an  habitual  drunkard  or  the  findings  in  re- 
spect to  his  cruel  and  inhuman  treatment  of  the  plaintifiF. 
In  our  judgment,  neither  of  those  questions  is  before  us  for 
review  on  this  appeal.    The  statute  declares  that: 

"The  time  within  which  an  appeal  may  be  taken  from  so 
much  of  a  Judgment  of  divorce  as  dissolves  the  marriage 
bond,  or  so  much  of  a  judgment  as  annuls  a  marriage,  is 
limited  to  six  months  from  the  date  of  the  entry  of  such 
judgment,  except  in  cases  where  the  defendant  does  not  ap- 
pear, and  was  not  served  with  the  summons,  and  did  not 
actually  receive  a  copy  of  the  summons  or  complaint  by 
mail  or  otherwise,  before  judgment."    Sec.  3041,  Stats.  1898. 

Here,  as  stated,  the  defendant  was  served  with  the  sum- 
mons, and  actually  received  a  copy  of  the  summons  and 
complaint,  and  appeared  by  attorneys,  and  put  in  an  an- 
swer, which  he  personally  verified  August  11, 1900,  and  the 
appeal  was  not  taken  until  more  than  six  months  after  the 
entry  of  the  judgment.  The  contention  is  that,  as  the  stat- 
ute quoted  did  not  take  away  the  right  to  appeal  from 
those  portions  of  the  judgment  in  respect  to  the  custody  of 
the  children  and  the  allowance  of  alimony,  this  court,  as  a 
court  of  equity,  might  assume  jurisdiction  of  the  whole 
case,  and  review  the  portion  of  the  judgment  granting  the 
divorce.  To  so  hold  would  be  to  disregard  the  statute.  The 
rule  of  law  suggested  by  counsel  is  generally  applied  where 
a  remedy  at  law  is  sought  to  be  enforced  in  equity,  as  in 
Peck  V.  School  Dist.  21  Wis.  616;  Pierstoffv.  Jorges,  86  Wis. 
137;  State  ex  rel.  Fowler  v.  Circuit  Court,  98  Wis.  150,  152; 
Eoff  V,  Olson,  101  Wis.  118;  Fllis  v.  S,  W.  Z.  Co,  102  Wis. 
409.  In  such  cases  there  is  no  want  of  jurisdiction,  but 
simply  a  misapprehension  of  a  rule  of  practice.  We  are  not 
aware  that  the  rule  suggested  has  ever  been  successfully  in- 
voked to  give  jurisdiction  over  a  subject  matter  of  which 
the  court  is  precluded  from  taking  jurisdiction.    Especially 
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is  this  SO  as  to  an  appellate  court.  In  support  of  the  rale 
suggested  counsel  for  the  defendant  claims  that  divorce 
cases  are  cases  in  equity,  and  that  the  defendant  has  the 
usual  "right  of  appeal  in  chancery  cases."  As  stated  by 
Chief  Justice  Dixon,  and  repeatedly  sanctioned  by  this 
court: 

"It  is  an  undoubted  general  principle  of  the  law  of  di- 
vorce in  this  country  that  the  courts,  either  of  law  or 
equity,  possess  no  powers  except  such  as  are  conferred  by 
statute;  and  that  to  justify  any  act  or  proceeding  in  a  case 
of  divorce,  whether  it  be  such  as  pertains  to  the  ground  or 
cause  of  action  itself,  to  the  process,  pleadings,  or  practice 
in  it,  or  to  the  mode  of  enforcing  the  judgment  or  decree, 
authority  therefor  must  be  found  in  the  statute,  and  cannot 
be  looked  for  elsewhere,  6r  otherwise  asserted  or  exercised." 
Barker  v.  Dayton^  28  Wis.  379;  Hopkins  v.  Hopkins^  39  Wis. 
171;  Bacon  v.  Bacon,  43  Wis.  202;  Cook  v.  Cook,  56  Wis. 
2,0^\' Clarke  v.  Burke,  65  Wis.  861;  Blake  v.  Blake,  75  Wis. 
343;  Kempater  v.  Evans,  81  Wis.  250;  Bassett  v.  BasseU,  99 
Wis.  344. 

We  must  hold  that,  by  reason  of  the  statute  quoted,  we 
are  without  jurisdiction  to  review  "so  much  of  the  judg- 
ment of  divorce  as  dissolved  the  marriage  bond ; "  in  other 
words,  the  appeal  was  inoperative  as  to  that  part  of  the 
judgment.  This  makes  it  unnecessary  to  decide  the  motion 
to  dismiss  that  part  of  the  appeal.  It  follows  that  the  judg- 
ment of  divorce  is  valid  and  binding  upon  the  parties. 

2.  But  the  appeal  did  bring  before  us  for  review  that  part 
of  the  judgment  which  relates  to  the  care,  custody,  and  con- 
trol of  the  two  children.  After  careful  consideration  of  all 
the  evidence  in  the  case,  we  are  unwilling  to  disturb  the 
judgment  in  that  respect. 

3.  So  the  appeal  brought  before  us  for  review  so  much  of 
the  judgment  as  relates  to  the  division  of  the  property  and 
the  allowances  to  the  plaintiflf.  It  appears  from  the  record 
that  the  tifty-seven  acres  of  land  near  Devils  Lake,  with  a 
stone-crushing  plant  upon  it,  mentioned  in  the  findings,  was 
the  property  of  the  defendant  some  eight  or  nine  years  prior 
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to  the  trial ;  that  some  time  prior  to  March  24, 1894,  he  con- 
veyed and  caused  to  be  conveyed  to  the  plairitiff  the  whole 
of  the  fifty-seven  acres  of  land,  without  any  consideration 
from  the  plaintiff,  and  wholly  as  a  gift  or  gratuity  from  the 
defendant;  and  that  the  lease  to  the  Chicago  concern  for 
the  term  of  ninety-nine  years,  mentioned  in  the  findings, 
was  executed  by  the  plaintiff,  as  lessor,  March  24, 1894.  The 
fact  that  the  plaintiff  derived  such  title  to  the  fifty-seven  acres 
from  the  defendant  seems  not  to  have  been  considered  by 
the  court  in  dividing  the  property.    There  is  no  reference 
to  it  in  the  judgment,  except  that,  in  case  of  the  failure  of 
the  plaintiff  to  collect  the  $1,500  a  year  rental  from  the 
lessee,  then  she  might  apply  to  the  court  for  a  suitable  al- 
lowance to  be  paid  by  the  defendant  for  the  support,  main- 
tenance, and  education  of  the  children  until  they  arrived  at 
the  age  of  twenty-one  years.     The  three  several   amounts 
which  the  defendant  was  adjudged  to  pay  to  the  plaintiff,  ag- 
gregating $1,187.08,  were  about  one  third  of  what  the  court 
found  to  be  the  aggregate  value  of  the  several  pieces  of  land 
owned  by  the  defendant  at  the  time  of  the  divorce.  Thus  it 
is  apparent  that  in  making  such  division  of  the  property  the 
court  did  not  take  into  consideration  the  fact  that  the  plaint- 
iff derived  title  to  the  fifty-seven  acres  from  the  defendant, 
her  husband.     The  judgment  fails  to  state   whether  the 
$1,000  therein  mentioned  was  allowed  as  alimony  or  upon 
final  division  and  distribu^on  of  the  estate,  but  mentions  it 
merely  "  as  damages."    There  can  be  no  question  but  that 
it  is  better  for  both  parties  that  there  should  be  a  final  di- 
vision and  distribution  of  the  estate.     The  statute  declares: 
"  The  court  may  finally  divide  and  distribute  the  estate, 
both  real  and  personal,  of  the  husband  and  so  much  of  the 
estate  of  the  wife  as  s/uxil  have  been  derived  from  the  hies- 
band,  between  the  parties,  and  divest  and  transfer  the  title 
of  any  thereof  accordingly,  having  always  due  regard  to 
the  legal  and  equitable  rights  of  each  party,  the  ability  of 
the  husband,  the  special  estate  of  the  wife,  the  character 
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and  situation  of  the  parties,  and  all  the  circumstances  of 
the  case."    Sec.  2364,  Stats.  1898. 

The  statute  also  provides  that  "  when  a  final  division  of 
the  property  shall  have  been  made  under  the  provisions  of  '' 
the  section  last  cited,  "  no  other  provision  shall  be  there- 
after made  for  the  wife."  Sec.  2369.  These  provisions  of 
the  statutes  are  imperative  and  too  plain  for  construction. 
They  have  repeatedly  been  considered  by  this  court.  Kemps-- 
ter  V.  Evansy  81  Wis.  250.  Thus  it  has  been  expressly  held 
by  this  court  that: 

"The  estate  of  the  wife  derived  from  the  husband,  which^ 
under  sec.  2364,  R.  S.,  may,  upon  judgment  of  divorce, 
be  divided  between  the  parties,  includes  not  merely  prop- 
erty transferred  directly  from  the  husband  to  the  wife,  but 
all  property  held  in  the  wife's  name  which  was  substantiallv' 
derivea,  mediately  or  immediately,  from  the  husband.^^ 
Gallagher  v,  Galtagher^  89  Wis.  461 ;  OaUager  v.  GaUager^ 
101  Wis.  202,  206,  207. 

See,  also,  Frackelton  v,  Frackdton^  103  Wis.  673,  677, 
678.  Considering  the  fifty  seven  acres  to  which, the  plaintiflf 
holds  title,  and  the  $1,600  annual  rental  income  therefrom, 
as  property  derived  from  the  defendant,  within  the  meaning 
of  the  statute,  as  we  must,  we  are  forced  to  the  conclusioa 
that  the  amount  of  property  adjudged  to  the  plaintiff  is  very 
much  too  large.  In  our  judgment,  she  should  only  have 
adjudged  to  be  her  property,  absolutely,  on  such  final  divis- 
ion and  distribution  of  the  estate,  the  undivided  one-half  of 
the  fifty-seven  acres,  and  the  undivided  one-half  of  the  lease, 
and  the  undivided  one-half  of  the  annual  rental  income 
therefrom  at  $1,500  a  year;  and  the  other  undivided  one- 
half  of  such  property  should  be  adjudged  to  be  the  property 
of  the  defendant,  subject,  however,  to  the  payment  there- 
Irom  to  the  plaintiff  of  $150  per  year  for  the  care,  mainte- 
nance, and  education  of  each  of  said  two  children  during 
their  minority,  respectively,  and  while  she  has  such  care, 
maintenance,  and  education ;  and  the  same  should  be  ad- 
judged to  be  a  first  lien  and  charge  upon  the  half  of  the 
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fifty-seven  acres  and  the  lease  and  income  thereof,  so  to  be 
adjudged  to  the  defendant.  Of  course,  under  the  statute, 
the  allowance  of  $300  annually  for  the  care,  maintenance, 
and  education  of  the  children  will  be  subject  to  revision 
from  time  to  time.  Such  statute  declares  that  "  no  such 
final  division  shall  impair  the  power  of  the  court  in  respect 
to  revision  of  allowances  for  minor  children  under  the  next 
preceding  section."  Sec.  2364,  Stats.  1898.  And  the  pre- 
ceding section  declares  that  "  the  court  may,  from  time  to 
time  afterwards,  on  the  petition  of  either  of  the  parties,  re- 
vise and  alter  such  judgment  concerning  the  care,  custody, 
maintenance  and  education  of  the  children,  or  any  of  them, 
and  make  a  new  judgment  concerning  the  same,  as  the  cir- 
cumstances of  the  parents  and  the  benefit  of  the  children 
shall  require."    Sec.  2363. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed in  all  respects,  except  so  much  thereof  as  divides  the 
property  and  makes  allowances  to  the  plaintifF,  and  that 
part  of  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  direction  to  modify  and  enter  judgment  in  accordance 
with  this  opinion  and  for  further  proceedings  according  to 
law.  No  costs  nor  disbursements  will  be  allowed  to  either 
party  in  this  court,  except  that  the  defendant  must  pay  the 
clerk's  fees.    The  application  for  suit  money  is  denied. 

The  respondent  moved  for  a  rehearing,  and  the  following 
opinion  was  filed  December  17, 1901 : 

Cassodat,  C.  J.  In  this  motion  for  a  rehearing  we  are 
asked  to  modify  the  mandate  contained  in  the  opinion  filed. 
It  will  be  Qbserved  that  the  judgment  of  the  trial  court  was 
"aflBrmed  in  all  respects,  except  so  much  thereof  as  divides 
the  property  and  makes  allowances  to  the  plaintiff."  That 
part  of  the  judgment  was  reversed,  because  the  trial  court 
seemingly  overlooked  the  statute,  which  required  the  court 
Vol.  112—21 
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in  such  division  and  distribution  to  include  ^'so  much  of  the 
estate  of  the  wife  as  "  had  been  derived  from  the  husband. 
As  to  the  fifty-seven  acres,  mentioned  in  the  opinion,  it  was 
claimed  on  the  argument,  and  apparently  acquiesced  in  by 
counsel  for  the  plaintiflF,  that  she  derived  her  title  to  the 
same  from  the  defendant,  without  any  consideration  to  him. 
It  is  now  claimed  that  the  defendant  conveyed  the  undi- 
vided one-half  of  that  property  in  payment  of  an  indebted- 
ness to  his  father-in-law,  and  that  the  plaintiff  derived  title 
to  the  same  from  her  parents,  and  that  the  value  of  the  whole 
fifty-seven  acres  had  been  greatly  enhanced  by  the  improve- 
ments put  thereon,  or  caused  to  be  put  thereon,  by  the  plaint- 
iff after  she  ac*quired  title  to  the  same.  The  evidence  on  the 
subject  is  more  or  less  confused  and  ambiguous.  The  value 
of  the  fifty-seven  acres  before  and  after  the  improvements 
^  seems  to  have  been  regarded  by  the  trial  court  as  immaterial, 
and  so  evidence  in  respect  to  the  same  was  excluded.  The 
only  evidence  before  us  of  its  value  is  the  annual  rental  se- 
cured by  the  ninety-nine  years'  lease.  The  principles  of  law 
governing  the  division  and  distribution  of  the  estate  of  the 
defendant,  and  s«  much  of  the  estate  o^  the  plaintiff  as  had 
been  derived  from  the  defendant,  are  suflBciently  stated  in 
the  opinion  filed  herein  and  the  following  adjudications:  Mo 
Chesney  v,  McChesney,  91  Wis.  268 ;  Eodke  v.  Roelke^  103  Wis. 
204;  Hoernigv.  Hoetmig^  109  Wis.  229.  Under  these  adjudica- 
tions, we  think  the  plaintiff  should  be  entitled  to  two  fifths  in 
value  of  the  whole  property  of  the  defendant,  including  what- 
ever the  plaintiff  has  derived  title  to  from  the  defendant.  The 
plaintiff  should  also  be  allowed  the  $150  per  year  for  the  care, 
maintenance,  and  education  of  each  of  the  two  children,  as 
mentioned  in  the  opinion  on  file;  and  the  $300  so  allowed 
is  to  be  a  lien  and  charge  upon  the  three-fifths  of  the  real 
estate  which  the  defendant  is  to  retain  and  have  subject  to 
the  payment  of  such  allowance.  In  order  that  complete 
justice  may  be  done  between  the  parties,  the  mandate  of 
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this  court  is  hereby  modified  so  as  to  read  as  follows:  The 
jadgment  of  the  circnit  coart  is  affirmed  in  all  respects,  ex- 
cept so  much  thereof  as  divides  the  property  and  makes 
allowances  to  the  plaintiff,  and  that  part  of  the  judgment 
is  reversed,  and  the  cause  is  remanded  with  direction  to 
take  testimony  as  to  the  value  of  the  property  so  to  be 
divided,  and  to  ascertain  and  find  such  value,  and  divide  the 
same  between  the  parties,  as  indicated,  and  then  to  perfect 
and  enter  judgment  accordingly,  and  for  further  proceed- 
ings according  to  law.  No  costs  nor  disbursements  will  be 
allowed  to  either  party  in  this  court,  except  that  the  defend- 
ant must  pay  the  clerk's  fees.  The  application  for  suit 
money  is  denied. 
By  the  Court —  So  ordered. 


Gbbek  Bay  &  Mississippi  Oanal  Compant,  Appellant,  vs. 
Eaukauna  Wateb  Power  Company,  Respondent. 

September  f 5  —  December  17, 1901, 

Waters:  Ownership  of  power  created  by  dam:  Wrongful  taking:  Action, 
tort  or  contract  f  Pleading:  Measure  of  damages, 

1.  A  oomplaint  alleging  that  plaintiff  is  the  owner  of  the  bydraulio 

power  created  by  a  dam  in  a  river,  and  that  defendant  wrongfully 
entered  into  possession  of,  and  wrongfully  took  and  appropriated 
to  its  own  use,  a  part  of  such  power  of  a  certain  value,  states  a 
cause  of  action  ex  delicto. 

2.  V7hen  a  oomplaint  states  facts  from  which  loss  or  injury  is  im- 

plied, the  law  draws  the  implication,  and  formal  allegation  of  in- 
jury is  not  necessary, 
d.  V7here  plaintiff,  as  owner  of  the  hydraulic  power  created  by  a  dam 
in  a  riTer,  had  the  right,  subject  only  to  the  needs  of  navigation, 
to  use  the  entire  body  of  water  stored  in  the  pond,  and  defendant  by 
drawing  off  water  from  the  pond  wrongfully  took  and  appropriated 
a  part  of  the  power,  the  action  to  recover  damages  for  such  taking 
is  not  for  a  mere  diversion  of  the  water  of  the  stream,  but  for  the 
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taking  of  water  legally  impounded,  capable  of  producing  power, 
and  therefore  a  thing  of  value  to  plaintiff,  even  though  the  latt-er 
had  no  existing  facilities  for  its  use. 

4.  The  measure  of  damages  in  such  a  case  is  the  rental  value  each  year 

of  the  actual  amount  of  horse  power  taken  at  the  dam,  with  sim- 
ple interest  computed  from  the  close  of  each  year,  the  recovery  to 
be  limited  to  water  taken  during  the  six  years  next  preceding  the 
commencement  of  the  action. 

5.  The  circumstances  of  this  case  are  held  not  to  be  such  as  would  per- 

mit the  allowance  of  exemplary  damages. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.     Reversed, 

This  action  was  commenced  in  August,  1896,  to  recover 
the  value  of  the  use  of  plaintiff's  water  power  wrongfully 
appropriated  by  the  defendant.  The  complaint  sets  out 
plaintiff's  ownership  of  the  water  power  on  the  Fox  river 
furnished  by  the  upper  dam  at  Kaukauna;  that  on  May  9, 
1896,  the  defendant  "  wrongfully  entered  into  possession  of, 
and  wrongfully  took  and  appropriated  "  to  its  use,  one  half 
of  said  hydraulic  power,  stating  the  manner  in  which  it  was 
done;  that  an  action  was  commenced  by  plaintiff  against 
defendant  to  determine  the  title  to  said  power  and  to  re- 
strain defendant  from  its  use,  and  on  May  9, 1888,  a  judg- 
ment was  duly  entered  by  the  circuit  court  for  Outagamie 
county  that  the  plaintiff  was  the  owner  of  said  power,  which 
judgment  was  duly  affirmed  by  this  court  and  the  United 
States  supreme  court;  that  since  May  9, 1888,  and  until  May 
9, 1895,  the  defendant  and  its  tenants  "  wrongfully  contin- 
ued to  draw  about  one  half  of  the  Fox  river  from  said  pond," 
and  has  thereby  "  wrongfully  appropriated  to  its  own  use 
the  one-half  of  the  hydraulic  power  furnished  by  said  dam," 
to  the  damage  of  plaintiff  as  therein  set  forth;  that  defend- 
ant had  wrongfully  availed  itself  of  the  use  of  about  1,500 
horse  power  of  water  power,  of  the  annual  value  of  $5  per 
horse  power. 

The  answer  alleged  the  building  of  the  dam  by  the  United 
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States;  the  defendant's  ownership  of  land  on  the  south  side 
of  the  river,  above  and  below  the  dam;  denies,  with  some 
qualifications,  plaintiff's  ownership  of  land  on  the  north  side 
of  the  river;  admits  the  former  litigation  and  judgment; 
but  denies  the  plaintiffs  ownership  or  possession  of  "any 
valuable  water  power  created  by  said  government  dam,  for 
the  reason  that  it  had  no  land,  headrace,  canal,  or  other  in- 
strumentalities for  utilizing  the  power  of  the  water  as  it  fell 
from  the  crest  to  the  foot  of  said  dam ; "  alleges  the  build- 
ing by  defendant  of  a  canal  at  large  expense  to  utilize  the 
water  power,  through  which  canal  it  drew  water,  used  it 
for  power,  and  discharged  it  below  said  dam,  during  a  part 
of  the  time  mentioned  in  the  complaint,  and  that  said  power, 
"  indepen4ent  of  said  canal,  would  have  been  of  no  prac- 
.tical  value;  that  .  .  .  the  oply  right  of  the  plaintiff 
which  was  involved  was  the  valueless  right  to  have  the 
water  flow  over  said  dam; "  and  denied  that  defendant  had 
appropriated  or  used  any  valuable  water  power  of  the  plaint- 
iff, as  alleged  in  the  complaint.  The  answer  then  set  up 
the  statute  of  limitations  as  against  any  water  used  prior 
to  August  1,  1890. 

The  case  was  tried  by  the  court  without  a  jury.  Many 
of  the  facts  were  stipulated.  The  stipulation  covered  the 
circumstances  of  building  of  the  dam,  and  its  location,  its 
height,  the  right  of  plaintiff  to  the  water  power  as  deter- 
mined by  the  judgments  of  this  court  and  of  the  United 
States  supreme  court,  the  riparian  rights  of  defendant,  the 
building  of  the  canal  by  defendant,  certain  leases  of  the . 
right  to  draw  water  from  said  canal  by  defendant  to  its 
tenants,  and  the  prices  per  horse  power  or  rentals  reserved 
thereby.  It  also  provided  for  use  in  evidence  of  the  judg- 
ments referred  to  in  the  complaint.  Plaintiff's  other  evi- 
dence showed  its  title  and  right  to  the  dam  and  power  cre- 
ated thereby,  subject  to  the  rights  of  navigation,  the  flow 
of  the  river,  the  rental  value  of  water  per  horse  power,  and 
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that  the  apportionment  between  use  of  canal  and  lot  and 
water  was  at  the  rate  of  one  fifth  to  the  former  and  four 
fifths  to  the  latter.  It  was  also  shown  that  a  canal  could 
be  built  at  a  cost  of  $12,000  to  $15,000  of  suflScient  capacity 
to  use  70,000  cubic  feet  of  water  per  minute,  and  that  the 
value  of  land  on  the  south  side  of  the  river  upon  which  to 
build  a  canal  of  that  capacity,  including  sites  for  mills,  would 
not  exceed  $10,000.  It  was  verbally  stipulated  that  the  ten- 
ants of  defendant  drew  from  the  pond  under  their  leases 
60,885  cubic  feet  of  water  per  minute,  which,  on  a  head  of 
eight  feet,  furnished  914  horse  power. 
The  court  made  the  following  findings: 

"  (1)  That  at  Kaukauna,  Wisconsin,  there  is  a  fall  or  rap- 
ids in  the  Fox  river,  near  the  head  of  which  a  dam  was  con- 
structed more  than  twenty  years  ago,  under  authority  of 
the  state  of  Wisconsin,  for  tne  purpose  of  improving  the 
navigation  of  the  Fox  river,  extending  from  lot  five  (5)  of 
section  twenty-two  (22)  south  of  the  river  to  fractional  sec- 
tion twenty-four  (24)  in  town  twenty-one  (21)  north,  of  range 
eighteen  (18)  east,  north  of  the  river,  and  that  more  than 
twenty  years  since  there  was  constructed  under  the  author- 
ity of  said  state,  for  slack- water  navigation,  a  canal  on  the 
north  side  of  said  river,  leading  from  the  pond  held  by  said 
dam  to  slack  water  below  the  rapids. 

"  (2^  That  said  dam  obstructed  the  flow  of  the  water  of 
said  tox  river,  and  raised  the  same  about  eight  feet  at  the 
south  end  of  said  dam,  and  about  nine  feet  at  the  north  end 
of  said  dam. 

''(3)  That  for  more  than  twenty  years  last  past  plaintiflf 
has  been  and  is  the  owner  of  the  water  power  incidentally 
created  by  said  dam,  with  the  right  to  withdraw  from  the 
pond  made  by  said  dam  all  of  the  surplus  water  not  neces- 
sary for  navigation,  either  through  tne  canal  or  directly 
from  the  pond,  subject  to  any  and  all  rights  of  the  United 
States  with  reference  thereto. 

"  (4)  That  defendant  is  now,  and  at  all  times  since  1883  has 
been,  the  owner  of  all  the  land  bordering  on  the  south  bank 
of  Fox  river  from  a  point  above  the  upstream  end  of  its  canal 
hereinafter  mentioned,  to  slack  water  below  the  rapids  in  said 
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river  at  said  Kaakauna,  subject  to  the  right  of  the  plaintiff 
and  the  United  States  to  land  and  maintain  the  ena  of  said 
dam  thereon. 

"(5)  That  in  or  about  the  year  1882  defendant,  being  ad- 
vised by  its  attorneys,  and  in  good  faith  believing,  that  it 
owned  the  undivided  one-half  of  the  water  power  of  said 
river,  constructed  on  its  own  land,  at  a  cost  of  about  one 
hundred  and  fourteen  thousand  dollars,  an  hydraulic  canal 
on  the  south  side  of  said  river,  extending  from  the  pond 
created  by  said  dam,  around  the  south  end  thereof,  to  a 
point  about  2,400  feet  below  said  dam,  and  divided  a  part 
of  its  land  between  said  canal  and  said  river  into  certain 
mill  lots. 

"(6)  That  from  May  9,  1888,  to  May  13, 1895,  the  defend- 
ant  drew  through  its  said  canal  on  the  south  side  of  said 
Fox  river  and  from  the  pond  created  by  said  dam  a  sub- 
stantial part  of  the  flow  of  said  river,  not  exceeding  two 
fifths  of  the  whole  flow  of  said  river  in  the  ordinary  low- water 
stage,  and  returned  the  same  into  said  river  below  said 
dam. 

"(7)  That  in  defendant's  said  drawing  of  said  water  from 
said  pond  through  its  said  canal,  it  did  not  in  any  way  tres- 
pass upon  the  lands  or  property  of  the  plaintiff. 

"  (8)  That  said  plaintiff  did  not  suffer  any  actual  pecun- 
iarv  loss  by  reason  of  said  drawing  of  said  water  by  said 
defendant. 

"And  the  court  finds  as  conclusions  of  law: 

"  (1)  That  the  said  drawing  of  said  water  by  said  defend- 
ant did  no  legal  injury  to  the  said  plaintiff. 

"  (2)  That  defendant  is  entitled  to  a  judgment  dismissing 
the  complaint  herein  upon  the  merits  with  costs  to  be  taxed. 

"Let  judgment  be  entered  accordingly." 

Judgment  dismissing  the  complaint  on  the  merits  and  for 
costs  was  duly  entered,  from  which  the  plaintiff  brings  this 
appeal. 

Lyman  E.  Barnes^  attorney,  and  Moses  Hooper^  of  coun- 
sel, for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Fish^  Cary^  tip- 
ham  <b  Blacky  attorneys,  and  Charles  QuarleSy  of  counsel, 
and  oral  argument  by  Mr,  Quarles  and  Mr.  A.  L.  Gary, 
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The  following  opinion  was  filed  November  5,  1901 : 

Bardeen,  J.  We  cannot  resist  the  conclusion  that  this 
case  has  been  swamped  by  a  multitude  of  contentions.  On 
the  one  side  we  are  told  that  this  is  either  a  case  in  the 
nature  of  "  trespass  for  mesne  profits,"  "  assumpsit  for  use 
and  occupation,"  "  assumpsit  for  money  had  and  received," 
or  "  trespass  on  the  case  for  diversion  of  water."  On  the 
other  we  are  informed  that  the  complaint  does  not  state  a 
cause  of  action;  that  it  does  not  state  a  case  in  which  the 
tort  can  be  waived  and  a  recovery  permitted  on  implied 
contract;  that  it  does  not  state  a  case  for  mesne  profits,  or 
one  for  use  and  occupation,  but  is  one  for  diversion  of  water 
from  a  flowmg  stream;  and  that  the  facts  do  not  make  out 
a  case  in  which  a  recovery  can  be  permitted.  These  ques- 
tions are  njost  learnedly  discussed  in  briefs  covering  nearly 
200  pages,  and  the  positions  assumed  are  fortified  by  au- 
thorities from  the  Year  Books  down  to  the  present  time. 
The  importance  of  the  case  and  the  novelty  of  the  questions 
assumed  to  be  involved  are  a  sufficient  excuse  for  the  fertile 
research  of  counsel,  and  for  their  great  industry  in  present- 
ing every  possible  phase  of  the  litigation.  But  with  it  all 
we  are  perauaded  that  the  actual  issue  involved  is  compara- 
tively simple  and  must  be  determined  according  to  well- 
recognized  legal  principles. 

First,  What  is  the  cause  of  action  stated  ?  Unquestion- 
ably, one  in  tort.  The  plaintiflF  is  alleged  to  be  the  owner 
of  the  hydraulic  power  furnished  by  the  fall  in  the  Fox 
river  at  a  dam  in  the  city  of  Kaukauna.  The  defendant 
wrongfully  entered  into  possession  of,  and  wrongfuUy  took 
and  appropriated  to  its  own  use,  one  half  of  such  power, 
being  about  1,500  horse  power,  of  the  annual  value  of  $5 
per  horse  power.  The  complaint  contains  a  "plain  and 
concise  statement  of  the  facts  constituting  the  cause  of  ac- 
tion," as  prescribed  by  sec.  2646,  Stats.  1898.     By  apt  alle- 
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gallon  it  charges  that  the  acts  of  defendant  were  wrongful, 
thus  recognizing  the  rule  that  a  cause  of  action  must  be  so 
stated  that  the  court  may  determine  its  character, —  whether 
ex  contractu  or  ex  delicto.  Joseph  Dessert  L.  Co.  v.  Wadleigh^ 
103  Wis.  318.  The  requirements  of  the  statute  and  of  the 
rules  of  practice  having  been  complied  with,  we  need  not 
give  the  complaint  baptism,  or  christen  it,  as  under  the  old 
practice.  It  is  enough  when  the  facts  are  stated,  and  so 
stated  that  the  character  of  the  action  can  be  gathered 
therefrom.  We  agree  with  defendant's  counsel  that  the 
cause  of  action  is  in  tort,  and  bears  some  resemblance  to 
the  ancient  action  of  trespass  on  the  case. 

Passing  this  point,  we  come  to  Ih^  claim  that  the  com- 
plaint fails  to  state  a  cause  of  action.  It  is  said  that  the 
"  complaint  fails  to  state  a  complete  cause  of  action  ex  delictOy 
in  that  it  does  not  allege  that  the  plaintiff  has  suffered  any 
direct  or  consequential  damage  by  reason  of  the  wrongful 
acts  of  the  defendant."  Also,  it  being  alleged  that  the 
water  had  been  wrongfully  taken  from  the  flowing  stream, 
the  inference  is  that  as  fast  as  the  water  was  withdrawn  it 
was  instantly  replaced  by  the  natural  flow  of  the  river,  "and 
plaintiff  therefore  was  not  deprived  of  any  valuable  use 
which  it  could  or  might  make  of  the  water  power  which  it 
owned."  We  met  a  contention  very  similar  to  the  first  in 
its  legal  results  in  the  recent  case  of  Luessen  v.  Oshkosh 
KL.  (kP.  Co.  109  Wis.  94.  There,  as  here,  it  was  argued 
that  there  was  no  allegation  of  direct  pecuniary  injury,  and 
hence  no  cause  of  action  was  stated.  Here  as  there,  we 
hold  that,  when  the  facts  are  stated  from  which  the  law 
raises  the  inference  of  damages,  they  are  necessarily  im- 
plied, and  no  direct  allegation  of  the  conclusion  is  neces- 
sary. Waiving  for  the  instant  the  question  of  whether  one 
may  have  such  a  property'right  in  water  as  entitles  him  to 
damages  for  its  conversion,  we  will  test  the  complaint  by 
the  rule  stated.    It  alleges  that  the  plaintiff  was  the  owner 
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of  a  certain  water  power.  The  law  implies  that  it  was  enti- 
tled to  its  free  and  unobstracted  use.  The  defendant 
wrongfully  entered,  and  wrongfully  appropriated  to  its 
own  use  one  half  of  said  power,  or  about  1,500  horse  power 
of  the  same,  which  was  of  the  annual  rental  value  of  $5  per 
horse  power,  "  to  the  damage  of  this  plaintiff  as  herein  set 
forth."  Conceding  the  right  of  property  to  exist,  what  in- 
ference or  implication  does  the  law  draw  from  those  facts  ? 
Using  an  illustration  used  on  the  argument:  Suppose  plaint- 
iffs horse  was  running  in  its  pasture,  and  the  defendant 
wrongfully  entered,  and  took  the  horse,  and  used  it  for  a 
season,  the  value  of  such  use  being  fifty  cents  per  day, 
would  any  one  contend  that  the  plaintiff  must  allege  that 
it  was  deprived  of  the  use  of  the  horse  so  that  it  was  unable 
to  plow  its  corn  field,  or  market  its  potatoes,  in  order  to 
state  a  "  complete  cause  of  action  ex  delicto  "  ?  When  the 
facts  are  stated  from  which  loss  or  injury  may  be  implied, 
the  law  draws  that  implication,  and  formal  allegation  of 
injury  is  not  necessary. 

Since  the  determination  of  the  litigation  between  the  par- 
ties to  this  action  as  shown  by  the  opinion  of  the  United 
States  supreme  court  {Green  Bay  cfe  M.  C.  Co.  v.  Patten  I\ 
Co.  172  U.  S.  68),  this  court  cannot,  nor  will  it  permit  the 
defendant  to,  question  the  rights  of  the  plaintiff  with  refer- 
ence to  the  water  power  in  question  as  there  determined. 
That  decision  settled  those  rights  to  be  absolute  ownership, 
subject  only  to  the  rights  of  the  government  in  aid  of  navi- 
gation. As  we  understand  it,  subject  to. those  rights  the 
plaintiff  might  do  as  it  pleased  with  the  entire  body  of  water 
stored  in  the  pond.  It  might  allow  it  to  run  to  waste,  or 
rent  it  to  its  tenants,  or  divert  it  to  its  own  use.  "We  know 
of  no  limitation  upon  that  right  save  that  before  mentioned. 
We  cannot,  if  we  would,  surround  it  by  new  or  different 
limitations.  As  it  was  adjudicated,  so  must  it  stand.  Ac- 
cording to  the  defendant's  contention,  that  right  was  a  mere 
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abstraction;  a  mental  conception  without  reality  or  sab- 
stance;  "a  barren  right"  of  no  property  value;  a  mere  right 
to  have  the  surplus  water  ifot  needed  for  navigation  flow 
over  the  dam,  of  no  value  to  plaintiflF  unless  it  had  facilities 
for  using  it  as  it  passed, —  a  most  specious  contention,  find- 
ing some  support  in  loose  expressions  and  random  remarks 
found  in  some  of  the  cases.  In  support  of  their  position  they 
say: 

"  The  law  is  well  settled,  both  in  England  and  in  this 
country,  that  no  action  to  recover  substantial  damages  can 
be  maintained  for  the  diversion  of  water  unless  the  party 
complaining  alleges  and  proves  that  some  existing  mill  has 
been  injured,  and  the  use  made  less  valuable,  by  reason  of 
the  diversion." 

They  refer  us  to  the  cases  of  WiUiams  v.  Morland^  2  Barn. 
&  C.  910,  and  Mason  v.  HiU^  3  Barn.  &  Adol.  304,  and  6 
Barn.  &  Adol.  1,  as  establishing  the  rule  in  England.  The 
first  case  was  an  action  by  a  downstream  landowner  against 
bis  neighbor  on  the  stream  above,  who  had  built  a  dam  and 
thereby  prevented  the  water  from  running  in  its  usual  course, 
in  its  usual  calm  and  smooth  manner,  and  thereby  the  water 
ran  in  a  difl'erent  channel,  and  with  great  violence,  and  in- 
jured the  banks  and  premises  of  the  plaintiff.  The  jury  found 
the  banks  were  not  injured.    Batlet,  J.,  says: 

"  Flowing  water  is  ovigixidXlj puhlici  juris.  So  soon  as  it 
is  appropriated  bv  an  individual,  his  right  is  coextensive 
with  the  beneficial  use  to  which  he  appropriates  it.  Subject 
to  that  right,  all  the  rest  of  the  water  remains  publici  Juris. 
The  party  who  obtains  the  right  to  the  exclusive  enjoyment 
of  the  water  does  so  in  derogation  of  the  primitive  nght  of 
the  public.  Now,  if  this  be  the  true  character  of  the  right 
to  water,  a  party  complaining  of  the  breach  of  such  right 
ought  to  show  that  he  is  prevented  from  having  water  which 
he  nas  acauired  a  right  to  use  for  some  benencial  purpose. 
Here  the  declaration  states  a  ri^ht  to  the  use  of  this  water 
at  all  times;  but  still,  if  the  plamtiff  had  as  much  water  as 
could  be  necessary  for  his  purpose,  the  defendant  would  have 
been  guilty  of  no  wro^g  by  preventing  additional  water  from 
coming  to  the  plaintin^s  premises." 
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Another  judge  said: 

"  The  mere  obstruction  of  the  water  which  had  been  used 
to  flow  through  his  lands  does  not  ffive  any  right  of  action. 
In  order  to  entitle  him  to  recover,  ne  should  show  the  loss 
of  some  benefit,  or  the  deterioration  of  the  value  of  his 
premises." 

Mason  v.  Hill  was  a  similar  action,  except  that  the  water 
diverted  by  the  upriver  owner  was  not  returned  to  the  orig- 
inal channel,  but  was  suffered  to  pass  away  on  a  level  below 
the  plaintiff's  works.  The  opinion  by  Dbnman,  C.  J.,  con- 
tains an  interesting  discussion  of  the  question  involved,  and 
holds  that  the  lower  owner,  having  shown  actual  damage, 
was  entitled  to  judgment. 

It  requires  but  a  casual  glance  at  the  cases  to  disclose  that 
the  questions  discussed  and  decided  are  in  no  way  parallel 
with  the  ones  here  involved.  The  plaintiff  here  is  not  seek- 
ing to  recover  damages  for  water  merely  diverted  from  its 
premises,  or  damages  for  water  thrown  on  its  premises 
in  such  a  manner  as  to  injure  them.  It  is  seeking  to  recover 
the  market  value  of  water  which  it  had  legally  impounded, 
and  which  was  unlawfully  taken  by  defendant.  But  it  is 
said  the  plaintiff  had  no  mill.  It  had  no  means  of  using  the 
water.  It  has  suffered  no  substantial  damage.  It  had  but 
a  "  barren  right "  of  no  property  value  unless  it  had  facilities 
for  using  the  water,  and  hence  cannot  maintain  this  action. 
"We  do  not  consider  this  an  action  merely  for  diverting  water, 
within  the  principle  of  the  cases  cited  by  defendant.  It  is 
rather  an  action  for  taking  water  which  had  legally  been 
gathered  in  a  pond,  and  capable  of  producing  potential 
energy.  True,  the  plaintiff  did  not  thereby  secure  a  prop- 
erty interest  in  any  particular  particle  of  water.  Water  is 
a  movable  and  wandering  thing,  and  when  it  runs  out  of 
ray  pond  into  another  man's  I  have  no  right  to  reclaim  it. 
But  when  I  have  built  a  dam,  and  created  a  reservoir,  kept 
full  by  the  natural  flow  of  the  stream,  I  have  created  for 
myself  a  property  right  to  use  the  stored  water,  just  as  valu- 
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able  and  just  as  substantial  in  point  of  law  as  would  be  the 
right  to  use  my  horse.  It  may  be  subject  to  some  limita- 
tions not  surrounding  other  species  of  property,  but  they 
are  not  material  to  the  questions  here  involved.  To  say 
that  because  I  have  no  mill,  or  no  facilities  to  use  the  en- 
ergy so  stored  up,  I  am  not  injured  when  some  one  comes 
along  and  wrongfully  appropriates  it  to  his  use,  would  be  a 
solecism  in  the  law  without  parallel.  As  well  might  the 
defendant  say,  when  sued  for  the  use  of  the  horse  in  the 
case  supposed :  "  You  were  not  using  the  horse.  You  had 
no  work  for  him  to  do.  He  was  running  idle  in  the  pasture. 
You  have  lost  nothing;  hence  I  should  not  be  required  to 
pay.'' 

A  similar  suggestion  was  thus  disposed  of  in  the  Licessen 
Case,  109  Wis.  94: 

"  If  one  deprives  another  person  of  anything  of  value,  the 
loss  to  the  latter  in  a  legal  sense  is  not  lessened  at  all  by  the 
circumstance,  if  it  exist^  that  he  intended  never  to  enjoy  it, 
or  to  bestow  it  as  a  gratuity  upon  another." 

One  of  the  counsel  likened  the  defendant's  alleged  tres- 
pass in  taking  the  water  to  the  tapping  of  a  wire  charged 
with  electricity,  and  diverting  therefrom  a  given  quantity 
of  electric  current  or  power.  Defendant's  counsel  answer: 
"  There  is  no  likeness  between  the  two.  The  wire  is  orfly 
charged  with  electricity  by  the  expenditure  of  force  or 
power  which  costs  money,  and  the  electrical  current  in  that 
sense  is  private  property  to  at  least  the  value  to  the  owner 
of  what  it  has  cost  to  produce  it.  The  current  of  water,  on 
the  other  hand,  is  furnished  by  nature  without  cost,  is  pub- 
lidjv/risy  and  is  not  property  until  appropriated  and  used." 
Counsel  for  plaintiff  aptly  reply  that  electricity  \spuhUci 
juris  until  impounded  on  a  wire.  The  natural  flow  of  a 
river  is  in  some  sense  puhlici  juris,  but,  when  impounded, 
and  a  head  raised  by  a  dam  by  one  having  authority  to  dam, 
and  having  incurred  the  expense  of  building  and  maintain- 
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ing  the  dam,  the  fall  of  the  water  due  to  the  dam  is  not 
publici  juris  any  more  than  the  impounded  electric  current, 
and  herein  lies  the  distinction.  The  water  itself  may  belong 
to  the  public  in  a  sense,  but  the  force  —  the  energy  —  pro- 
duced by  it  when  stored  in  bulk  no  more  belongs  to  the  pub- 
lic than  the  banks  and  dam  surrounding  it.  The  storing 
costs  money,  and  within  the  line  of  defendant's  argument 
the  force  so  impounded  becomes  property  in  the  owner. 

The  major  contention  of  defendant  rests  upon  the  ques- 
tion of  whether  plaintiff's  right  to  the  water  is  to  be  con- 
sidered a  thing  of  value,  and,  if  so,  what  is  the  proper  meas- 
ure of  damages.  That  plaintiff's  right  is  of  value  follows  as 
necessary  corollary  from  the  decisions  of  this  court  and  of 
the  tJnited  States  supreme  court.  Cheen  Bay  dk  M.  C.  Co, 
V,  Kaukauna  W.  P.  Co.  70  Wis.  635;  Kaukauna  W.  P.  Co. 
V.  Oreen  Bay  <&  M.  C  Co.  142  U.  S.  254;  Orem  Bay  <&  M. 
C.  Co.  V.  Patten  P.  Co.  172  U.  S.  58.  That  value  rests  upon 
the  right  of  plaintiff  to  the  free  and  constant  use  of  the 
water  in  the  pond,  subject  only  to  the  rights  of  navigation. 
It  makes  no  difference,  so  far  as  we  can  see,  whether  it  is 
called  "  the  right  to  use  the  surplus  water  created  by  the 
dam,"  or  by  some  other  name.  Under  the  reservation  in  its 
deed  to  the  United  States,  as  we  understand  it,  it  had  the 
right  to  use  all  the  water  created  by  the  dam  not  required 
for  purposes  of  navigation,  "  with  the  rights  of  protection 
and  preservation  appurtenant  thereto.'*  As  to  the  effect  of 
this  reservation  we  need  only  refer  to  the  language  of  Mr. 
Justice  Shiras  in  this  litigation.     172  U.  S.  80. 

From  any  point  of  view,  the  judgment  of  the  court  below 
was  erroneous.  The  title  to  the  thing  in  question  was  clearly 
established.  Under  any  theory  of  the  case,  plaintiff  was 
entitled  to  at  least  nominal  damages.  Testimony  was  of- 
fered showing  that  defendant  had  rented  to  tenants  914 
horse  power  at  an  annual  rent  averaging  $5  per  horse 
power.     It  is  suggested  that,  if  the  other  theory  of  recovery 
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is  denied,  plaintiff  was  entitled  to  recover  the  money  so  re- 
ceived. That,  however,  would  be  contrary  to  the  theory  of 
the  complaint  No  doubt  plaintiff  might  havfe  brought  the 
action  for  money  had  and  received,  waiving  the  tort;  but 
that  is  not  this  action.  The  complaint  alleges  a  tortious 
taking  and  conversion  of  impounded  water  of  a  certain 
market  value.  This  is  inconsistent  with  a  claim  to  have 
defendant  disgorge  money  it  had  received.  The  complaint, 
being  in  tort,  cannot  be  changed  to  one  on  implied  contract 
for  the  mere  convenience  of  assessing  damages. 

As  we  have  already  seen,  it  was  no  answer  for  defendant 
to  say  that  plaintiff  was  not  in  a  position  to  use  the  water 
if  it  had  not  taken  it.    The  question  now  is.  What  damages 
does  the  law  imply  from  the  situation  presented?    The  de- 
fendant seeks  to  apply  the  rule  applied  in  many  cases  for 
the  mere  diversion  of  the  water  of  a  running  stream.    Ken- 
sit  V.  O.  E,  B,  Co,  23  Ch.  Div.  666,  is  one  of  a  class  of  cases 
confidently  relied  on  to  support  this  view.    But  the  facts 
in  that  and  kindred  cases  are  so  entirely  different  from  the 
case  at  bar  that  they  furnish  little  aid  in  in  the  solution  of 
the  question  before  us.    As  we  view  it,  there  is  a  vast  dif- 
ference, in  point  of  legal  consequences,  between  the  case  of 
where  an  upriver  owner  diverts  the  water  in  a  flowing 
stream,  and  the  one  where  a  stranger  without  right  taps 
the  dam  and  takes  the  water  from  another's  mill  pond. 
The  cases  above  referred  to  hold  that  the  owner  from  whose 
land  water  has  been  wrongfully  diverted  may  recover  gen- 
eral damages, —  that  is,  such  as  the  law  implies  from  the 
violation  of  a  legal  right, —  and  such  special  damages  as  he 
is  able  to  show.     See  Blanchard  v.  Baker,  8  Me.  253 ;   Ul- 
hkht  V.  Eufavla  W.  Co.  86  Ala.  587;  Wehh  v.  PorOcmd  Mfg. 
Co.  3  Sumn.  189;  Bliss  v.  Bice,  17  Pick.  23.    Many  of  the 
cases  are  somewhat  misleading  on  the  question  of  damages 
for  the  reason  that  the  real  point  in  controversy  was  the 
vindication  of  the  actor's  right,  and  little  or  no  attention 
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was  given  to  the  amount  of  the  recovery,  the  latter  being' 
treated  as  of  secondary  importance.  The  cases  bearing* 
upon  the  point  at  issue  are  not  numerous.  Bliss  v.  Rice^  17 
Pick.  23,  wa&  a  case  where  the  plaintiff  and  defendant  were 
tenants  in  common  of  a  mill  on  one  side  of  a  river  and  of 
the  milldam  and  water  power.  They  occupied  the  mill  by 
agreement  alternately,  each  for  several  days  at  a  time,  in 
proportion  to  his  interest.  The  defendant  owned  the  land 
on  the  opposite  side  of  the  river,  and  cut  a  channel  from  the 
pond  above  the  dam,  on  his  own  land,  and  used  a  portion 
of  tho  water  to  drive  machinery.  In  a  suit  to  enjoin  the 
defendant  from  diverting  the  water  from  the  pond,  tie  court 
held  that  during  the  time  each  was  entitled  to  use  the  mill 
he  was  entitled  to  use  all  the  water  stored  in  the  pond,  and 
gave  plaintiff  judgment  for  $24  per  year  for  the  unlawful 
use  of  the  water  by  defendant,  and  required  him  to  close 
his  channel  during  the  time  plaintiff  was  entitled  to  use  the 
milL  The  court  directly  recognized  the  right  of  property 
in  water  and  the  liability  for  damages  when  that  right  had 
be^n  invaded. 

De  Gamp  v.  BuUard^  159  N.  T.  450,  was  a  case  where  the 
court  was  called  upon  to  determine  the  measure  of  damages 
for  the  use  of  a  stream  by  trespassers  for  floating  logs.  In 
the  discussion  the  court  uses  the  following  language: 

"  The  defendant  insists  that  the  measure  of  damages  is 
not  what  the  privilege  of  trespassing  was  worth  to  the  tres- 
oassers,  but  what  the  plaintiff  actually  lost  through  inter- 
ference with  his  business,  loss  of  rent,  and  the  like.  As 
there  was  no  proof  of  actual  loss  of  this  character,  they 
further  insist  tnat  the  plaintiff  is  entitled  to  nominal  dam- 
ages only  This  position  would  put  a  premium  on  trespass- 
ing, because  it  makes  the  position  of  the  trespasser  more 
favorable  than  that  of  the  one  lawfully  contracting.  If  a 
man's  house  is  vacant,  with  no  prospect" of  a  tenant,  and  no 
intention  on  his  part  of  occupying  it  himself,  and  a  tres- 
passer occupies  it,  he  must  pay,  as  damages  for  the  trespass, 
the  value  of  the  use  and  occupation ;  for  this  would  be  the 
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duty  of  the  tenant  contracting  upon  a  quantum  meruit  for 
the  use,  by  consent,  of  that  which  th^  trespasser  uses  with- 
out consent.  In  cases  of  involuntary  trespass  the  damages 
are  restricted  as  much  as  possible;  but,  when  the  trespass 
is  deliberate,  intentional,  and  continuous,  they  include  at 
least  the  value  of  the  use  of  the  premises  for  the  period  that 
the  owner  is  kept  out  of  possession." 

A  verdict  for  $500  for  the  use  of  the  steam  was  sustained. 

Powers  V.  Hibbard^  114  Mich.  533, is  said  to  be  a  suit  "to 
restrain  the  wrongful  diversion  of  water  for  power,  and  an 
accounting."  The  defendants  were  entitled  to  use  105  hors'e 
power,  but  at  times  used  from  150  to  175  horse  power.  A 
recovery  for  $7,000  damages  was  sustained,  but  the  case  is 
barren  of  any  discussion  of  the  basis  upon  which  damages 
were  allowed.  Neither  does  it  appear  that  the  plaintiff  had 
mills,  or  lost  rents  or  sales.  As  near  as  we  can  determine, 
the  recovery  was  allowed  on  the  basis  of  value  of  the  use  in 
excess  of  the  grant.  These  cases  indicate  that  the  value  of 
the  use  of  water  is  sometimes  regarded  as  the  proper  measure 
of  damages  where  it  has  been  wrongfully  taken  and  used. 
Xo  rule  of  law  of  which  we  are  aware,  and  no  case  that  has 
been  found,  goes  to  the  extent  of  declaring  that  impounded 
water  is  of  no  value  unless  the  owner  has  a  mill  built  and 
ready  for  use.  Water,  when  so  stored,  is  capable  of  pro- 
ducing power.  It  represents  the  expenditure  of  labor  and 
money.  The  question  of  value  is  not  affected  by  the  actual 
cost  of  the  improvements.  It  depends,  in  the  first  instance, 
upon  the  number  of  feet  of  head,  and  the  means  and  facili- 
ties which  may  be  at  hand  for  its  use;  not  what  the  owner 
then  actually  possesses,  but  what  he  may  be  ^ble  to  secure 
under  ordinary  circumstances.  A  dam  without  any  adjacenl 
land  or  conveniences  for  the  use  of  stored  water  might  not 
be  very  valuable.  But  suppose  the  owner  of  the  dam  and 
the  adjacent  land  proprietor  unite,  and  the  water  is  then 
used.  Could  the  landowner  refuse  to  pay  for  the  water,  or 
deny  recompense  for  its  use,  on  the  ground  that  it  was  of  no 
Vol.  112—23 
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value  without  the  use  of  his  land  ?  Js  a  trespasser  in  sl 
better  position  than  as  if  he  had  contracted  ?  Can  he  be 
heard  to  urge  that,  "  Except  for  my  canal,  your  power  was 
valueless.  You  have  but  a  '  barren  right,'  and,  although  I 
have  appropriated  that  right  and  it  has  become  valuable  to 
me,  yet  you  have  no  remedy,  because  you  have  l6st  nothing-. 
The  water  was  pxMicLjuris^  and  would  have  gone  to  waste 
if  I  had  not  turned  it  to  use;  hence,  as  you  have  lost  nothing, 
you  cannot  expect  me  to  pay  you  anything  "  ?  This  is  vir- 
tually the  position  of  defendant.  While  it  may  be  true 
that  the  stored  water,  by  itself,  or  by  reason  of  the  surround- 
ing circumstances,  may  be  of  little  value,  it  becomes  valuable 
when  its  energy  becomes  applied  to  turn  wheels  and  to  move 
machinery.  When  the  right  to  use  becomes  merged  in  an 
actual  use  through  canals  and  wheels,  it  reaches  the  summit 
of  value.  The  head  of  water  on  the  one  side,  and  the  canals, 
machinery,  and  land  on  the  other,  make  complete  that  which, 
considered  separately,  may  be  comparatively  insignificant. 
The  union  or  joinder  of  the  two  elements  being  wrongful 
cannot  be  allowed  to  aflfect  the  question,  otherwise  the  de- 
fendant would  be  in  a  better  position  than  it  would  have 
been  had  it  lawfully  contracted  with  plaintiff.  The  Jacts 
surrounding  this  litigation  indicate  that  this  will  result  in  a 
great  hardship  to  defendant,  but  that  fact  cannot  be  per- 
mitted to  prevail  over  well-recognized  legal  principles.  The 
defendant's  persistent  use  of  water  after  it  had  been  deter- 
mined that  such  use  was  unlawful  puts  it  in  a  position  where 
it  mast  respond  to  the  rigorous  exactions  of  the  law,  with- 
out extenuation  or  diminution  on  the  ground  of  good  faith. 
As  we  view  the  situation,  the  law  implies  a  liability  on  its 
part  to  pay  the  actual  value  of  the  thing  taken,  when  con- 
sidered in  connection  with  the  manner  of  use,  and  that  the 
defendant  cannot  be  heard  to  say  that  plaintiff  might  not 
have  used  it  or  had  no  present  facilities  for  its  use.  The  posi- 
tive character  of  the  right  involved  and  the  quality  of 
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plain tiflTs  ownership  being  established,  we  see  no  escape 
from  the  conclusion  that  defendant  is  liable  for  the  market 
value  of  the  horse  power  actually  taken,  with  annual  inter- 
est. Defendant's  acts  suspended  and  impaired  the  enjoy- 
ment of  the  rights  possessed  by  plaintiff.  Those  rights  had 
a  definite  market  value,  which  cannot  be  depreciated  or  af- 
fected by  the  assertion  that  plaintiff  was  not  in  a  position  to 
utilize  them.  To  permit  this  to  be  done  would,  as  remarked 
by  the  New  York  court,  "place  a  premium  on  trespassing, 
because  it  makes  the  position  of  the  trespasser  more  favor- 
able than  that  of  one  lawfully  contracting."  We  therefore 
hold  that  the  proper  measure  of  damages  is  the  rental  value 
each  year  of  the  actual  amount  of  horse  power  taken  at  the 
dam,  with  simple  interest  computed  from  the  close  of  each 
year. 

Ordinarily,  the  case,  having  been  tried  by  the  court, 
would  be  sent  back  with  directions  to  enter  judgment;  but 
the  case  was  not  tried  on  the  theory  suggested,  and  we  are 
not  prepared,  from  the  evidence  presented,  to  determine  the 
exact  number  of  horse  power  actually  taken,  or  the  price 
that  should  be  paid  for  the  same.  The  defendant  offered 
no  evidence  as  to  value,  and  the  lower  court  made  no  find- 
ing on  the  subject.  Neither  are  we  prepared  to  say  just 
what  proportion  of  the  rental  value  should  be  ascribed  to 
the  use  of  the  canal  and  land  in  utilizing  the  water  taken, 
although  there  is  some  evidence  on  the  subject.  In  view  of 
the  situation,  we  deem  it  advisable  to  send  the  case  back, 
with  directions  to  the  court  below  to  take  such  additional 
testimony  as  either  party  may  desire  to  offer  as  to  the 
amount  of  water  taken  and  its  net  value  per  horse  power  as 
suggested,  and  to  enter  judgment  for  the  plaintiff  for  that 
amount.  Of  course,  the  recovery  must  be  limited  to  the 
water  taken  during  the  six  years  next  preceding  the  com- 
mencement of  the  action. 

We  do  not  think  the  circumstances  of  the  case  are  such  as 
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would  permit  the  allowance  of  exemplary  damages,  or  any 
damages  beyond  the  net  market  value  of  the  water  taken 
with  interest. 

By  the  Court. —  The  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  as  indicated  in  the 
opinion. 

A  motion  by  the  appellant  for  a  rehearing  was  denied 
December  17, 1901. 


B^xx)B  and  another,  Executors,  BespondentSi  y&  Smith^ 
imp.,  Appellant 

Odf^ber  I'^—Beceimher  17,  1901, 

Testamentary  trusteea:  Bower  to  mortgage:  County  eourtB:  Juritdio^ 
turn:  Ouardian  tAUtem:  Vacating  judgment:  ForeeUmire  of  mcrU 
gages:  Abuee  of  discretion:  '' Notice*' of  entry  of  judgment:  Minors: 
Excusable  neglect:  Laches:  Advice  of  counsel:  Error  in  confirming 
sale:  Terms  of  relief  against  judgment 

L  A  will  appointing  an  executrix  and  testamentary  trustee  and  con* 
ferringon  her  power  of  sale  over  the  testator's  property  generally, 
but  prohibiting  sale  of  the  homestead  and  adjoining  premises  dur- 
ing the  minority  of  the  testator's  youngest  child,  confers  no  power 
to  mortgage  said  premises. 

2L  The  power  of  the  county  court  over  the  title  to  real  estate  in  the 
bands  of  testamentary  trustees  is  strictly  limited  by  sea  4080,. 
Stats.  1898,  and  its  acts  in  violation  thereof  are  not  merely  errone> 
ous,  but  are  void  as  to  those  interested  over  whom  personal  juris- 
diction is  not  obtained  by  notice  or  by  their  appearance  or  assent. 

a  Where  an  estate  has  been  adjudged  settled  by  the  probate  court 
and  the  property  turned  over  to  a  testamentary  trustee,  the  guard- 
ian ad  litem  appointed  for  infant  heirs  on  the  final  settlement 
cannot  by  virtue  of  such  appointment  act  as  such  guardian  on  an 
application  by  the  trustee  for  authority  to  mortgage  a  portion  of 
the  trust  estate 
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4  Upon  a  motion  under  boo.  2883,  Stats.  1898,  to  vacate  a  jndgment 
and  for  leave  to  defend,  if  the  papers,  including  the  proposed  an> 
Bwer,  show  that  the  moving  party  has  a  good  defense  and  that 
judgment  has  been  suffered  through  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,  it  is  an  abuse  of  discretion  to  refuse 
relief. 

IL  On  an  application  to  vacate  a  judgment  foreclosing  a  mortgage  it 
appeared  that  when  the  action  was  commenced  the  applicant  was 
a  girl  under  age,  without  knowledge  or  understanding  of  the  steps 
necessary  to  protect  her  interests;  that  the  mortgaged  property 
consisted  chiefly  of  the  homestead  of  her  father  which  he  had  de- 
vised in  trust  for  the  benefit  of  the  applicant  and  other  heirs;  and 
that  the  guardian  ad  litem  appointed  at  the  instance  of  the  plaint- 
iffs failed  to  call  the  attention  of  the  court  to  a  perfectly  good 
defense  of  which  both  he  and  the  plaintiffs  must  have  had  actual 
knowledge.  Held,  that  the  neglect  of  the  applicant  to  defend  was 
excusable,  although  her  conduct  would  have  been  negligent  in  an 
ordinary  suitor. 

fL  A  motion  to  vacate  a  judgment  under  sec.  2832,  Stats.  1898,  is  not 
too  late  if  made  within  a  year  after  the  moving  party  obtained 
knowledge  of  the  judgment,  although  more  than  a  year  bad  elapsed 
since  its  entry. 

7.  Delays  of  less  than  the  year  allowed  by  sec.  2882,  Stat&  1898,  for  the 
making  of  a  motion  for  the  vacation  of  a  judgment  should  not 
preclude  the  granting  of  the  relief  sought  unless  there  are  circum- 
stances of  acquiescence  or  of  special  injury  to  the  plaintiffs  re- 
sulting from  acts  induced  by  the  delay. 

8L  On  an  application  to  vacate  a  judgment  it  appeared  that  knowledge 
of  the  judgment  came  to  the  applicant  about  the  middle  of  No- 
vember; that  she  immediately  consulted  attorneys  and  presented 
her  motion  January  2d  following;  that  the  motion  was  decided 
advei-sely  during  February  for  purely  technical  reasons,  and  with- 
out prejudice;  and  that  in  about  a  month  a  second  application 
was  made  upon  corrected  papers.  JBeldf  insufficient  to  show  laches. 

9l  An  affidavit  of  advice  of  counsel  is  not  necessary  to  the  granting  of 

relief  from  a  judgment  under  sec.  2832,  Stats.  1898. 
IOL  Where  a  trial  court  should  have  granted  a  motion  to  vacate  a  judg- 
ment of  foreclosure  but  instead  confirmed  a  sale  made  under  the 
judgment,  the  fact  that  the  applicant  had  refused  to  give  a  bond 
to  stay  proceedings  under  the  sale  did  not  render  the  confirmation 
proper. 
11.  As  a  condition  of  relief  from  the  judgment  of  foreclosure  in  such 
case  the  applicant  should  be  required  to  pay  to  the  plaintiff  the  rea- 
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sonable  and  neoessary  expenses  incurred  in  entering  the  jadgment^ 
exclusive  of  stipulated  attorney's  fees;  also  motion  costs  and  the 
expenses  of  making  the  sale;  and,  further,  the  amount  paid  by 
plaintiff  in  discharging  tax  liens,  to  the  extent  to  which  the  same 
will  inure  to  the  applicant's  benefit  if  she  sustains  her  defense,  with 
interest  from  the  date  of  the  report  of  sala 

Appeal  from  orders  of  the  circuit  court  for  Dodge  county : 
James  J.  Dick,  Circuit  Judge.     Reversed. 

On  January  3, 1900,  the  plaintiffs  recovered  a  judgment 
of  foreclosure  and  sale  against  the  appellant,  Emma  Maud 
Smithy  impleaded  with  her  minor  brother,  John  T.  Smith, 
Jr.,  and  her  adult  sister,  Kegina  Smith,  as  testamentary 
trustee  and  personally,  which  judgment  was  based  upon  a 
mortgage  on  certain  real  estate  in  the  village  of  Fox  Lake, 
in  Dodge  county,  executed  by  Kegina  Smith  as  testament- 
ary trustee  under  the  will  of  John  T.  Smith,  deceased,  which 
the  complaint  alleged  was  so  executed  pursuant  to  a  power 
contained  in  the  will  of  said  John  T.  Smith,  deceased,  and 
an  order  of  the  county  court  dated  September  26, 1896,  au- 
thorizing and  empowering  it.  On  March  18,  1901,  the  ap- 
pellant made  motion  for  the  vacation  of  this  judgment  and 
permission  to  defend,  upon  a  proposed  answer  attached  to 
her  application,  and  upon  an  aflBdavit  seeking  to  excuse  her 
default.  By  the  answer  she  denied  all  power  in  Regina 
Smith  to  execute  the  mortgage  sued  on.  She  alleged  that 
John  T.  Smith,  who  died  in  May,  1893,  by  his  will  first  di- 
rected his  executors,  Regina  Smith  and  Ira  B.  Smith,  to  pay 
all  debts;  and,  second,  devised  and  bequeathed  all  real  and 
personal  estate  to  his  said  executors  in  trust,  first,  to  pay 
to  the  daughter  Regina  Smith,  as  testamentary  guardian  of 
the  two  minor  children,  Emma  Maud  and  John  T.  Smith, 
Jr.,  one  third  of  the  income  of  all  the  estate  for  the  support 
and  education  of  said  minors,  such  payments  to  commence 
immediately  and  continue  until  the  majority  of  the  youngest 
child,  John  T.  Smith,  Jr.,  and  at  that  time  to  deliver  to 
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each  of  three  of  his  children,  Kegina,  Emma  Maud^  and 
John  T.  Smith,  Jr.,  one  fourth  of  all  the  estate,  real  and 
personal,  with  rights  of  survivorship.  Said  trustees  were 
further  directed  to  pay  the  income  of  the  remaining  one- 
fourth,  after  the  majority  of  the  minor  children,  to  a  fourth 
child,  a  married  daughter.  The  executors  were  empowered 
as  such  to  sell,  dispose  of,  and  convey  all  estate,  and  invest 
or  reinvest  the  proceeds  thereof,  in  their  discretion;  but  by 
the  sixth  clause  it  was  provided : 

"  I  further  direct  my  said  executors  not  to  sell  mv  present 
homestead  situated  in  the  village  of  Fox  Lake,  "Wisconsin, 
and  all  land  premises  owned  by  me  adjoining  the  same,  to- 

f ether  with  all  [furnishings],  but  to  keep  the^  same  intact 
uring  the  minority  of  my  said  son  as  and  for  the  home  of 
my  three  children  first  hereinbefore  mentioned,  and  for  as 
much  longer  a  period  of  time  as  my  said  daughter  Kegina 
may  desire  to  occupy  the  same^  her  home;  "  and, 

"  Seventh,  I  hereby  direct  my  said  executors,  upon  the 
sale  or  disposal  of  my  homestead,'adjoining  lands,  dwelling 
house,  and  its  contents,  as  aforesaid,  to  pay  and  deliver  to 
my  said  children,  Regina,  Emma  Maud^  and  John  T.,  Jr., 
the  proceeds  thereof  in  equal  shares." 

The  executors  having  entered  upon  their  trust,  and  being 
unable  to  realize  from  assets,  procured  extensions  of  settling 
the  estate  from  time  to  time,  until  in  May,  1896,  upon  the 
ostensible  authority  of  an  order  of  the  county  court,  they 
borrowed  $1,100,  with  which  they  paid  up  the  claims  which 
had  been  allowed  against  the  estate.  In  July,  1896,  the 
executors  filed  a  final  account,  which,  after  amendment  and 
after  notice,  was  duly  allowed  in  September,  1896,  and  a  final 
order  entered  assigning  and  distributing  all  of  the  property 
to  Regina  Smith  as  surviving  testamentary  trustee  under 
said  will,  said  Ira  B.  Smith  having  resigned ;  such  assign- 
ment being  subject  to  a  charge  for  the  $1,100  borrowed  by 
the  executors  to  pay  debts  and  certain  expenses  of  adminis- 
tration. 

On  the  same  day  Eegina  Smith,  as  testamentary  trustee, 
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filed  petition  representing  the  estate  to  be  indebted  for  $1,100, 
borrowed  as  aforesaid ;  for  $213.46,  balance  of  fees  due  execu- 
tors; for  $100  of  doctor's  bill  in  last  sickness  of  deceased; 
and  for  two  months'  allowance  for  support  of  the  minors, 
$80|—  total,  $1,493.46;  that,  she  being  unable  to  sell  other 
assets,  the  only  available  property  out  of  which  to  realize 
money  was  the  homestead.  Thereupon,  on  the  same  day, 
and  without  the  giving  of  any  notice,  the  county  court  in 
form  made  an  order  authorizing  said  Eegina  Smith,  as  tes- 
tamentary trustee,  to  borrow  the  sum  of  $1,500  for  the  pur- 
pose of  paying  the  outstanding  claims,  and  to  execute  to  the 
lender  a  note  and  also  a  mortgage  on  specified  premises,  con- 
stituting the  homestead  of  deceased  and  appurtenant  lots 
mentioned  in  the  will.  The  answer  asserts  that  no  guardian 
ad  litem  for  this  appellant  or  her  brother  John  T.  Smith,  Jr., 
who  were  then  both  minofe,  was  appointed ;  but  that  one 
Lueck,  who  had  been  appointed  guardian  ad  litem  in  the 
proceedings  for  the  settlement  of  the  estate,  appeared  and 
pretended  to  consent  to  said  order,  but  without  finy  author- 
ity. It  is  further  alleged  that  Regina  Smith  unlawfully, 
and  without  authority,  thereupon,  on  November  13,  1896, 
executed  a  note  and  mortgage  for  $1,500  to  one  John  J. 
Rbberts,  and  that  thereafter,  on  March  19,  1896,  without 
any  further  attempted  authorization,  she  borrowed  from 
these  plaintiffs  the  sum  of  $1,500,  and  gave  therefor  a  note 
payable  five  years  after  date,  together  with  mortgage  on 
said  homestead,  which  are  the  note  and  mortgage  sued  on 
in  this  action. 

This  answer  was  accompanied  by  an  affidavit  of  the  ap- 
pellant showing  that  she  was  a  minor  at  the  time  this  action 
was  commenced,  October  30,  1899,  and  so  continued  until 
May  1,  1900;  that,  while  the  original  summons  was  served 
upon  her,  she  had  no  notice  or  knowledge  of  any  attempt 
to  appoint  a  guardian  ad  litem  for  her  in  that  suit;  that  she 
was  not  at  that  time  in  said  Dodge  county,  where  notice  for 
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the  appointment  of  such  guardian  was  attempted  to  be 
served;  that  she  had  no  knowledge  or  understanding  of  the 
proceedings  in  the  settlement  of  the  estate  or  of  her  rights, 
and  that  she  did  not  learn  of  the  entry  of  the  judgment  in 
this  action  until  about  the  middle  of  November,  1900;  that 
thereupon  she  immediately  consulted  attorneys,  and  advised 
with  them  as  to  the  proper  course,  and  through  them  on  the 
2d  day  of  January,  1901,  prepared  a  petition  to  vacate  the 
foreclosure  judgment  and  be  permitted  to  defend,  which 
motion  was  afterwards  denied,  without  prejudice  to  renewal 
of  the  same. 

This  application  was  met  by  extended  affidavits  from 
plaintiffs'  attorneys  as  to  matters  appearing  upon  the  records 
of  the  county  court  in  the  estate  of  John  T.  Smith,  and  by 
the  ex-county  judge  presiding  in  that  court  during  the  settle- 
ment of  that  estate;  also  setting  forth  in  full  the  will  of 
said  John  T.  Smith.  So  far  as  matters  in  such  affidavits  are 
material  to  the  controversy,  they  will  be  mentioned  in  the 
opinion. 

On  February  9th  the  plaintiffs  proceeded  to  advertise  sale 
under  the  foreclosure  judgment  for  the  29th  day  of  March, 
On  the  26th  day  of  March,  1901,. when  appellant's  motion 
was  returnable,  a  postponement  was  had  until  the  8th  of 
April,  and  at  the  time  of  the  postponement  the  appellant 
requested  a  stay  of  sale  proceedings.  The  court  entered  an 
order  for  such  stay,  conditioned  uix)n  the  giving  of  a  bond 
by  appellant  in  the  sum  of  $250,  with  which  condition  she 
failed  to  comply,  and  sale  was  accordingly  made,  on  March 
29,  1901,  for  the  sura  of  $2,105;  which,  after  the  payment 
of  certain  delinquent  and  past-due  taxes,  left  a  deficiency 
upon  the  judgment  of  about  $25.  Motion  to  confirm  this 
sale  was  made  on  the  8th  day  of  April,  1901,  and  heard  with 
the  appellant's  motion  to  vacate  the  judgment.  The  court 
entered  two  orders,  the  first  denying  appellant's  motion,  and 
the  second  confirming  the  sale  under  the  judgment,  from 
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both  of  which  the  defendant  Emma  Maud SmUhhrmg&thlA 
appeal. 

For  the  appellant  there  was  a  brief  by  Bohmrich^  Maher 
cfe  Willrich^  and  oral  argument  by  O.  WiUrich, 

For  the  respondents  there  was  a  brief  by  Sawyer  <&  Sawyer, 
and  oral  argument  by  H.  W.  Sawyer  and  E,  W.  Sawyer. 

The  following  opinion  was  filed  November  6, 1901 : 

Dodge,  J.  Appellant's  application  to  set  aside  the  judg- 
ment against  her  and  to  permit  her  to  defend  was  addressed 
to  the  judicial  discretion  of  the  circuit  court.  To  warrant 
its  allowance,  two  principal  questions  were  presented  for 
consideration:  first,  whether  the  proposed  answer  set  forth 
a  valid  and  sufficient  defense;  second,  whether  the  appli- 
cant's default  was  excused  and  a  proper  equitable  case  for 
relief  presented.  The  first  of  these  was  a  strict  question  of 
law,  and  must  be  reviewed  as  such.  To  that  end,  turning 
to  the  proposed  answer,  we  find  a  direct  denial  of  any  au- 
thority or  power  in  Regina  Smith  to  mortgage  appellant's 
interest  in  the  property  involved.  We  also  find  a  full  state- 
ment of  the  only  pretense  of  authority  which  existed,  namely, 
the  will  of  John  T.  Smith,  creating  Regina  a  testamentary 
trustee,  conferring  on  her  as  such  and  as  executrix  power  of 
sale  over  the  testator's  property  generally,  but  prohibiting 
sale  of  the  mortgaged  premises  during  the  minority  of  the 
youngest  child,  John  T.  Smith,  Jr.  No  argument  is  neces- 
sary to  establish  that  this  instrument  conferred  no  power  to 
effectively  mortgage  this  property.  Authority  to  sell  does 
not  confer  power  to  mortgage.  Minnesota  S.  Co.  v.  Mc- 
Crosseriy  110  Wis.  316.  But  even  authority  to  sell  the  mort- 
gaged premises  is  expressly  denied  by  the  instrument  from 
which  alone  the  trustee  derived  any  power  whatever.  It  is 
urged,  however,  that  because  the  county  court  made  an 
order  directing  the  trustee  to  mortgage,  such  power  existed. 
So  far  as  such  order  might  aflfect  appellant's  property,  it  is 
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pretty  clearly  void ;  for  no  steps  whatever  were  taken  to 
notify  her  or  to  give  her  any  day  in  court,  not  even  to  ap- 
point a  guardian  ad  litem  to  appear  for  her.  The  appear- 
ance, without  appointment,  by  one  who  had  been  such 
guardian  in  the  then  fully  completed  proceedings  for  settle- 
ment of  the  estate,  could  serve  no  purpose.  Uvhbard  v.  C. 
dk  N.  W.  li.  Co.  104  Wis.  160,  165. 

But,  apart  from  this  consideration,  we  can  find  no  such 
force  for  the  order  of  the  county  court  as  respondents  con- 
tend. The  conveyance  of  title  to  land  has  always  occupied 
a  place  of  the  highest  dignity  in  the  law,  and  the  cases 
when  that  may  be  accomplished  otherwise  than  by  act  of 
the  owner  are  rare,  and  most  of  them  created  and  carefillly 
limited  by  statute.  True,  in  an  extreme  case  a  court  of 
general  equity  jurisdiction  may  transfer  title  in  order  to 
preserve  an  estate  from  destruction.  Ruggles  v,  Tyson ^  104 
Wis.  500.  True,  also,  when  the  holder  of  title  ought  to  con- 
vey and  will  not,  a  court  of  equity  can,  either  by  its  decree 
or  through  its  receiver,  pass  the  title.  Apart  from  a  few 
such  instances  as  these,  however,  it  is  believed  that  the  power 
of  the  courts,  and  especially  county  courts,  to  make  convey- 
ances not  authorized  by  owners  must  be  found  in  statutes. 
The  cases  when  the  county  court  may  perform  such  an  act 
are  specified,  and,  in  deference  to  its  drastic  character,  the 
manner  of  executing  the  power  is  carefully  defined.  In  set- 
tlement of  estates,  title  may  be  passed  to  raise  money  to  pay 
debts,  but  only  by  virtue  of  ch.  167,  Stats.  1898,  and  in  strict 
compliance  therewith.  The  interests  of  minors  may  be  con- 
veyed under  some  circumstances,  but  only  because  of  express 
statutory  authority  and  by  the  steps  prescribed.  Ch.  151, 
171,  Stats.  1898.  In  all  these  cases  the  proceeding  to  au- 
thorize sale  of  real  estate  is  extrinsic  to  the  general  proceed- 
ing in  which  such  real  estate  is  involved,  and  the  court  has 
not  jurisdiction  over  the  parties  in  interest  for  the  special 
proceeding  merely  because  jurisdiction  over  them  has  been 
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acquired  for  the  general  one.  Notwithstanding  parties  are 
before  the  cpunty  court  for  the  purpose  of  the  settlement  of 
the  estate,  jurisdiction  must  be  again  acquired  over  them, 
by  due  notice,  or  the  proceedings  under  ch.  167  will  be  void 
as  to  such  as  are  not  notified  and  do  not  appear.  Gihhs  v. 
JShaw,  17  Wis.  197;  McCrubh  v.  Bray,  36  Wis.  833;  O'DeU 
V.  'Rogers,  44  Wis.  136,  172.  In  the  light  of  the  uniform 
policy  of  the  law  evinced  by  such  statutes,  and  the  decis- 
ions of  courts  thereon,  we  cannot  doubt  that  the  power  of 
the  county  court  over  real-estate  titles  in  the  hands  of  testa- 
mentary trustees  is  strictly  limited  by  sec.  4030,  Stats.  1898, 
and  that  acts  in  violation  thereof  are  not  only  erroneous, 
but  beyond  its  power,  and  void  as  to  those  over  whom  per- 
sonal jurisdiction  is  not  obtained  by  notice  or  by  their  ap- 
pearance or  assent.  The  order  on  which  respondents  rely 
is  not  only  violative  of  the  express  command  of  sec.  4030, 
that  "  no  such  order  shall  be  made  in  violation  of  the  terms 
of  the  trust,"  but  it  was  made  without  the  "  notice  to  parties 
in  interest "  prescribed  by  that  section  and  essential  to  ju- 
risdiction over  such  parties.  In  this  connection  it  should  be 
observed  that  the  applicant  trustee  stood  in  a  position  dis- 
tinctly antagonistic  to  the  appellant,  and  not  as  her  repre- 
sentative, as  does  a  guardian  when  applying  for  sale  of  land 
of  an  insane  person  for  his  welfare.  MoKr  v.  Manierre,  101 
U.  S.  417;  Mohrv.  Porter,  51  Wis.  487.  The  application 
was  in  derogation  of  appellant's  rights,  namelj^  to  mort- 
gage real  estate  for  the  protection  and  benefit  of  the  trustee, 
whose  personal  responsibility  was  pledged  for  the  borrowed 
money  sought  to  be  repaid  out  of  the  proceeds  of  the  mort- 
gage. We  are  convinced,  therefore,  that  from  the  allega- 
tions of  the  answer  it  appeared  that  the  trustee  was  wholly 
without  power  to  mortgage  appellant's  interest  in  the  home- 
stead property,  even  in  the  first  instance.  We  need  not, 
therefore,  consider  whether,  if  the  original  mortgage  to 
Roberts  had  been  authorized  by  the  court's  order,  the  latter 
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one,  now  in  suit,  to  other  persons  and  on  different  terms> 
would  be  valid.  The  answer  certainly  stated  a  good  and 
meritorious  defense. 

The  second  question  is  much  the  more  difficult,  for  it  in- 
volves an  examination  and  review,  not  of  strict  questions- 
of  law,  but  of  the  exercise  of  a  discretionary  power  by  the 
circuit  court,  in  which  his  decision  is  not  to  be  disturbed 
unless  abuse  of  discretion  be  found.     On  this  question  we* 
are  left  almost  entirely  without  aid  from  the  brief  or  argu- 
ment of  appellant's  counsel,  and  have  thus  been  obliged  to. 
make  original  search  for  authority.    Our  statute  (sec.  2832) 
is  to  be  given  full  force  and  effect,  since  by  virtue  thereof 
it  has  been  held  that  the  ancient  remedies  by  bill  of  review 
for  the  correction  of  inequitable  judgments  recovered  by^ 
mistake,  surprise,  or  fraud  have  been  done  away  with.     It 
is  the  substitute,  under  our  Code,  for  a  very  important 
branch  of  remedial  chancery  jurisdiction.    Is  one  the  less,  it 
is  not  to  be  extended  beyond  its  fair  meaning.    It  has  re- 
ceived construction  at  the  hands  of  this  court  very  many 
times.    As  a  result  of  those  considerations,  certain  general 
propositions  are  put  beyond  dispute.    While  the  vacation 
of  a  judgment  upon  an  application  under  this  section  is. 
within  the  discretion  of  the  trial  court,  it  is  intended  thereby 
that  the  discretion  shall  be  exercised  in  a  legal  and  judicial 
manner,  not  arbitrarily  and  according  to  whim,  and  not  to- 
subversion  of  the  statute.     If  not  exercised  thus  legally  and 
judicially,  an  abuse  of  discretion  is  committed,  which  will 
be  reviewed  and  corrected   by  this  court.    McDougall  v. 
Tomnsend,  6  Wis.  198;    Wicke  v.  Lake,  21  Wis.  410;  Stop- 
jpelfddt  V.  M.,  M.  cfe  O.  B.  R.  Co.  29  Wis.  688;  Mc Arthur 
V.  Slauson,  60  Wis.  293;  Cleveland  v.  HopkmSj  55  Wis.  387; 
WhereaU  v.  EUis,  70  Wis.  207;  Dunlop  v.  Schubert,  97  Wis.. 
135;  JPier  v,  MiUerd,  63  Wis.  33.     It  has  also  been  decided 
that  where  the  moving  papers,  including  the  proposed  an- 
swer, show  that  the  party  has  a  good  defense,  and  that 
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judgment  has  been  suffered  through  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  it  is  an  abuse  of  discretion  to 
refuse  the  relief  authorized  by  this  section.  Cleveland  v. 
Sopkinsj  65  Wis.  390;  WhereaU  v.  EUia^  swpra;  BoiUin  v. 
Catlin,  101  Wis.  545,  549. 

That  a  good  defense  is  stated  we  have  already  decided. 
It  remains  to  be  considered  whether  the  entry  of  the  judg- 
ment in  the  foreclosure  action  was  induced  by  neglect  which 
was  excusable,  by  surprise,  by  inadvertence,  or  by  mistake. 
That  the  conduct  of  the  appellant  would  have  been  neglect 
in  an  ordinary  suitor  there  can  be  no  doubt;  for,  notwith- 
standing the  service  of  process  upon  her,  she  made  no  de- 
fense. Was  such  neglect  excusable  ?  She  was  a  girl  and 
in  her  minority,  not  suijuris^  not  chargeable  with  the  knowl- 
edge of  affairs  possessed  by  people  ordinarily,  not  capable 
of  waiving  any  rights  by  consent,  and  having  no  knowl- 
edge or  understanding  of  the  force  of  such  proceedings.  It 
has  been  held  by  this  court  that  neglect  to  defend  an  action 
by  an  insane  person  is  necessarily  excusable.  Qerster  v, 
Hilhert,  38  Wis.  609;  Bond  v.  Neuschwander^  86. Wis.  391. 
In  the  latter  case  it  was  said  that,  upon  the  showing  of  that 
fact  and  the  statement  of  a  good  defense,  the  only  proper 
course  would  be  to  vacate  the  judgment.  Again,  it  has 
been  held  that  neglect  in  reliance  upon  advice  of  counsel, 
and  in  consequence  of  incomplete  comprehension  of  rights, 
is  excusable.  Wicke  v.  Za*^,  21  Wis.  410.  Also  that  neg- 
lect of  counsel  to  present  defenses  which  a  party  had  right- 
fully relied  on  him  to  present  will  excuse  the  failure  of  the 
party  to  make  such  defense.  Stoppelfddt  v.  Jtf.,  M,  &  G. 
jB.  R.  Co.  29  Wis.  688;  WhereaU  v.  EUie,  70  Wis.  207;  Behl 
V.  Schuettey  95  Wis.  441.  It  seems  to  us  that  appellant  pre- 
sented a  case  within  the  reason  of  both  of  the  foregoing 
holdings.  She  was  legally  incompetent  to  care  for  her  own 
interests,  and  in  fact  without  knowledge  or  understanding 
of  the  steps  necessary  to  protect  them  in  this  action.    She 
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was  entitled,  as  a  minor,  to  the  anxious  care  of  the  court 
and  diligent  protection  at  the  hands  of  an  officer  thereof. 
This  she  did  not  receive.  The  person  attempted  to  be  ap- 
pointed her  guardian  ad  litem  at  the  selection  of  plaintiffs, 
though  with  no  purpose  to  injure  her,  as  we  fully  believe, 
neglected  to  bring  to  the  court's  attention  a  perfectly  good 
defense  of  which  he  had  full  knowledge,  as  also  the  plaint- 
iffs must  have  had,  in  fact  as*  well  as  constructively.  The 
result  is  shocking.  From  the  appellant,  a  minor,  is  taken 
the  homestead,  in  direct  breach  of  her  father's  will,  and  the 
proceeds  are  applied  to  the  payment  of  debts  from  which 
it  was  sacred.  We  are  satisfied  that  her  neglect  to  defend 
the  foreclosure  action  was  excusable,  and,  a  good  defense 
being  stated  by  her  answer,  that  denial  of  her  motion  to 
vacate  the  judgment  and  receive  her  answer  was  an  abuse 
of  the  discretion  vested  in  the  circuit  court,  and  disobedience 
of  the  statute. 

Various  objections  to  appellant's  application,  involving 
mpre  or  less  of  technicality,  are  urged  by  the  respondents. 
First,  that  the  present  application  was  not  made  until  more 
than  a  year  after  the  entry  of  the  judgment.  But  the  ap- 
pellant's affidavit  of  merits  asserts  that  she  had  no  knowl- 
edge of  the  judgment  until  about  four  months  before  the 
date  of  that  affidavit,  March  16,  1901.  The  right  to  move 
for  vacation  of  a  judgment  under  sec.  2832,  Stats.  1898, 
exists  for  a  year  after  notice  of  the  judgment,  and  the 
word  "  notice "  has  repeatedly  been  held  to  mean  knowl- 
edge. Knox  V.  Clifford^  41  Wis.  458;  Schohacher  v.  Ger- 
inantown  F.  M.  Ins,  Co,  59  Wis.  86.  There  is  nothing  to 
throw  doubt  upon  the  allegation  of  want  of  knowledge, 
for  the  appellant  was  absent  from  the  state  of  Wiscon- 
sin substantially  the  whole  of  the  year  1900.  Again,  it 
is  urged  that  appellant  was  guilty  of  such  delays  as  to 
jnake  interference  with  the  judgment  on  her  behalf  inequita- 
ble, and  to  preclude  her  therefrom.    Inasmuch  as  the  stat- 
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ute  allows  a  year  after  knowledge  of  the  judgment  for 
making  this  motion,  mere  delays  of  less  than  that  extent 
should  not  preclude  one,  unless  there  are  circumstances  of 
acquiescence  or  of  special  injury  to  the  plaintiff  resulting 
from  acts  induced  by  the  applicant's  delay.    In  the  present 
case  there  is  no  doubt  of  due  and  reasonable  diligence.    The 
knowledge  of  the  judgment  having  come  to  the  appellant 
not  until  about  the  middle  of  November,  1900,  she  had  con- 
sulted attorneys,  had  made  the  necessary  investigation,  and 
presented  her  motion  to  vacate  the  same  on  the  2d  of  Jan- 
uary, 1901.    That  motion  was  not  decided  until  well  into 
February,  when  it  was  denied  for  purely  technical  reasons 
and  without  prejudice.    In  about  one  month  thereafter  cor- 
rected answer  and  aflBdavits  were  prepared,  and  the  present 
application  made.    The  delay  here  presented  is  far  less  than 
that  which  has  been  held  insufficient  to  defeat  such  an  ap- 
plication. Butler  V.  Mitchell^  17  Wis.  52;  Eolibins  v.  Kountz^ 
44  Wis.  558,  562.    It  does  not  appear  that  in  the  interval 
between  November  and  March  the  plaintiffs  in  any  wise 
altered  their  situation,  nor  that  appellant  did  anything  to 
constitute  an  affirmance  of,  or  acquiescence  in,  the  judgment 
now  attacked.    Respondents  urge  defect  in  appellant's  so- 
called  "  affidavit  of  merits,"  in  that  it  alleges  that  she  has 
stated  "A^rcase"  to  her  attorneys  instead  of  ^H?ie  case." 
This  might  have  been  fatal,  under  the  ruling  in  Day  v,  Met't- 
lock,  87  Wis.  577,  and  Circuit  Court  Rule  XIII,  if  affidavit 
of  advice  of  counsel  were  necessary;  but  there  is  no  neces- 
sity.    A  verified  answer,  stating  a  good  defense,  accompa- 
nied by  affidavits  excusing  a  party's  neglect,  satisfies  all 
requirements  of  practice,  under  sec.  2832,  Stats.  1898.    Omro 
V.  Ward,  19  Wis.  232;  Levy  v.  Goldberg,  40  Wis.  308,  314; 
£aU  V.  McGeoch,  78  Wis.  355. 

As  to  the  order  confirming  sale  under  this  judgment,  that, 
too,  must  be  reversed.  The  motion  for  such  confirmation 
was  heard  at  the  same  time  with  the  motion  to  vacate  the 
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judgment.  If  the  court  bad  decided  the  latter  motion 
rightly  at  that  time,  and  set  aside  the  judgment,  be,  of 
course,  would  not  have  confirmed  the  sale.  True,  the  ap- 
pellant was  given  an  opportunity  to  stay  the  sale  by  moder- 
ate bond,  which  she  failed  to  give,  but  it  cannot  be  held 
that  thereby  was  rendered  proper  confirmation  of  the  sale, 
in  face  of  the  necessary  vacation  of  the  judgment.  Had 
she  given  such  bond»  plaintiffs  would  have  proceeded,  if  at 
all,  at  their  peril,  and  been  entitled  to  no  consideration  be- 
cause of  having  made  the  sale.  In  this  case  the  sale  was 
within  their  right,  under  an  apparently  valid  judgment. 
INot  until  the  order  of  confirmation  was  error  committed. 
They  should,  of  course,  be  reimbursed  all  expenses  imposed 
upon  them  in  making  that  sale.  These,  however,  will  be 
considered  in  the  imposition  of  terms  as  a  condition  of  va- 
cating the  judgment  on  appellant's  application,  but  cannot 
render  proper  the  subsequent  order  of  confirmation,  after 
all  of  the  facts  were  before  the  court  which  should  have  pre- 
vented it. 

The  terms  which  should  be  imposed  as  condition  of  the 
relief  to  appellant  should  substantially  reimburse  plaintiffs 
the  reasonable  and  necessary  expenses  incurred  in  entering 
the  judgment  which  must  be  vacated.  From  examination 
of  the  bill  of  costs  in  the  record,  we  find  the  items  relevant 
thereto  amount  to  about  $45,  exclusive  of  the  $50  attor- 
ney's fees  stipulated  in  the  mortgage,  which  cannot  be  in- 
creased by  repetition  of  entry  of  judgment.  This  sum  ($45) 
should  be  paid,  as  also  $10  motion  costs.  In  addition  should 
be  paid  the  expenses  of  the  sale,  which  are,  upon  legal  tax- 
ation of  sheriff's  fees,  $23.60.  The  sheriff's  charge  of  $20  as 
fee  for  sale  is  $5  in  excess  of  that  permitted  by  sec.  730, 
subd.  33.  Further,  there  has  been  paid  $117.47  in  discharg- 
ing tax  liens  on  the  premises,  of  which  one  third  inures  to 
appellant's  benefit  if  she  sustains  her  defense,  and  should 
therefore  be  paid  by  her,  with  interest  from  the  date  of  the 
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report  of  sale.    Tbe  payment  of  all  of  the  foregoing  sains 
should  be  made  a  condition  of  vacating  the  judgment. 

By  the  Court. —  Both  orders  appealed  from  are  reversed, 
and  the  cause  is  remanded  with  directions  to  deny  plaint- 
iffs' motion  for  confirmation  of  the  sheriff's  sale,  and  to 
grant  motion  of  defendant  Em/ma  Maud  Smith  for  vacation 
of  the  judgment  and  leave  to  answer,  upon  performance  of 
the  conditions  indicated  within  a  reasonable  time,  to  be  fised 
by  the  circuit  court 

A  motion  by  the  respondents  for  a  rehearing  was  denied 
December  17, 1901 ;  and  on  that  day  the  mandate  of  this 
court  was  amended  by  inserting  the  words  ^'  as  to  her  "  after 
the  word  "judgment." 


McQiLLivBAT,  Appellant,  vs.  Joint  School  Disteict  No.  1 
OF  THE  Towns  of  Melbose  aio)  Ibviko,  Respondent. 

Novmnber  9 — December  17t  190 t 

School  district:  Contracts  for  Bchoolrhouse:  Limitation  en  indebted- 
ness: Quantum  meruit:  Validity  up  to  limit:  Batificaiion. 

1.  If  an  express  contract  for  the  purchase  of  material  for  a  school-house 
was  void  because  it  increased  the  indebtedness  of  the  school  district 
beyond  the  constitutional  limit,  the  fact  that  the  district  has  had 
the  benefit  of  such  material  does  not  render  it  liable  on  an  implied 
contract  to  pay  therefor  quantum  meruit 

Sl  Where,  in  such  a  case,  the  other  party  has  in  good  faith  /uUy  per- 
formed the  cbntract  on  his  part,  and  the  material  has  been  wrought 
into  the  building  so  that  it  cannot  be  returned  to  him,  the  contract 
may  be  held  binding  upon  the  district  up  to  the  amount  of  the 
constitutional  limit  of  indebtedness,  and  void  only  as  to  the  excess. 
It  is  immaterial,  in  such  case,  that  the  duty  of  the  contractor  was 
not  in  its  nature  severable. 

Z,  Contracts  for  the  building  of  a  school-house  made  in  violation  of 
sea  484^  Stats.  1898  (limiting  the  board  in  building  school-houses  to 
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"  funds  provided  for  that  purpose*^,  are  ratified  and  validated,  so 
far  as  they  do  not  exceed  the  constitntional  limit  of  indebtedness, 
by  a  Tote  of  the  school-district  meeting,  with  full  notice  of  the 
facts,  to  borrow  and  raise  by  taxation  funds  for  the  erection  of  the 
school-house  sufficient  to  cover  the  obligations  Incurred. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jackson 
-county:  Jambs  O'Neill,  Circuit  Judge.     Beveraed, 

An  action  for  $850  worth  of  material  and  mill  work  sold 
and  furnished  by  the  plaintiff  under  a  written  contract  made 
February  19, 1900,  and  incorporated  in  the  construction  of 
a  new  school-house  situated  upon  land  belonging  to  the  dis- 
trict, and  now  occupied  and  used  by  it  for  school-house 
purposes.  The  contract  was  simply  to  "furnish  all  the 
■mill-work  for  your  school-house,  according  to  plans  and 
specifications,  for  the  sum  of  $850.00.^'  The  defense  was 
invalidity  of  the  contract. 

It  appeared,  and  was  found  by  the  court,  that  the  defend- 
ant district,  in  1899*iand  1900,  contained  a  population  of  376 
and  had  an  assessed  valuation  of  real  and  personal  property 
of  $71,564;  that,*  at  the  annual  school  meeting  in  July, 
1899,  it  was  declared  as  the  sense  of  the  voters  that  proper 
steps  be  at  once  taken  for  the  erection  of  a  suitable  school- 
house  for  the  district.  A  building  committee  was  appointed, 
including  the  school  board,  and  was  directed  to  "get  plans 
for  a  school-house  within  four  thousand  dollars  ($4,000)." 
On  August  8,  1899,  at  a  special  meeting,  a  loan  for  $2,580 
from  the  state  trust  funds  was  authorized,  which  was  nego- 
tiated, and  the  money  received  in  December,  1899.  At  the 
time  of  the  contract  with  the  plaintiff,  no  other  steps  had 
been  taken  by  the  school  district,  either  to  authorize  the 
building  or  to  provide  money.  At  that  time  there  had  been 
incurred  indebtedness  in  the  course  of  building  the  school- 
house,  aggregating  $2,983.76,  a  sum  in  excess  of  the  moneys 
borrowed  from  the  trust  funds.  In  July,  1900,  it  Was  re- 
:8olved  that  the  board  be  instructed  to  negotiate  a  loan  of 
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$1,000.  Also,  it  was  resolved  that  the  sum  of  $1,600  be 
levied  against  the  taxable  property  of  the  school  district  for 
that  year,  to  be  used  for  building  purposes.  In  a  subsequent 
suit  by  taxpayers,  that  levy  has  been  adjudged  void  in  toto^ 
and  its  collection  enjoined,  on  the  ground  that  there  never 
was  any  certification  by  the  town  board  that  a  larger  suni 
than  $1,000  needed  to  be  raised.  The  court  found  that  the 
plaintiff  was  not  shown  to  have  had  any  actual  knowledge 
as  to  the  condition  of  these  funds  or  the  amount  contracted 
against  them. 

The  court  held,  as  conclusion  of  law,  that  the  power  of 
the  building  committee  to  bind  the  defendant  had  been  ex- 
hausted at  the  time  of  the  contract  with  the  plaintiff,  for 
the  reason  that  the  constitutional  limit  had  already  been 
passed,  and  that  there  were  then  no  funds  provided  by  the 
district  for  said  building.  Accordingly  judgment  was  en- 
tered in  favor  of  the  defendant,  from  which  the  plaintiff 
appeals. 

For  the  appellant  there  was  a  brief  by  Pcfpe  <&  Pope,  and 
oral  argument  by  Carl  C,  Pope. 
'     O.  M.  Perry,  for  the  respondent 

Dodge,  J.  The  validity  of  plaintiff's  contract  is  assailed 
on  the  ground,  among  others,  that  it  carried  the  indebted- 
ness beyond  the  constitutional  limit  of  five  per  cent,  of  the 
assessed  valuation,  and  was  therefore  beyond  the  power  of 
the  district  itself.  That  such  was  the  fact  is  beyond  dis- 
pute. Five  per  cent,  of  the  assessed  value  was  $3,678.20 ;  the 
existing  indebtedness  on  February  19,  1900,  was  $2,983.76; 
the  constitutional  limit  of  indebtedness  was  therefore 
$594.44, —  less  than  $850.  The  contract  was  therefore  for- 
bidden by  sec.  3,  art.  XI,  of  the  constitution.  Appellant, 
however,  contends  that,  even  though  the  express  contract  to 
pay  for  .the  "  mill-work  "  furnished  and  performed  by  him 
be  void,  yet,  as  he  has  alleged  and  proved  that  the  dis^^ict 
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has  bad  the  benefit,  it  must  be  held  liable  as  upon  an  implied 
contract.  Obviously,  if  that  position  is  to  be  sustained  in 
all  such  cases,  the  constitutional  prohibition  that  ^^  no  •  •  . 
school  district  .  .  .  shall  be  allowed  to  become  indebted 
in  any  manner  or  for  any  purpose  to  an  amount,  including 
existing  indebtedness,  in  the  aggregate  exceeding  five  per 
centum  on  the  value  of  the  taxable  property  therein  "  is  in- 
etfectual  to  protect  the  inhabitants  and  taxpayers  against 
the  unlawful  acts  of  their  agents,  either  the  electors  in  school 
district  assembled,  or  the  school  board,  or  even  the  Individ-' 
ual  oflBcers.  If,  wheqever  those  agents  are  able  to  cause 
lumber  to  be  wrought  into  a  school-house,  or  work  to  be 
done  thereon,  the-district  must  be  held  to  pay  therefor,  how- 
ever unlawful  or  forbidden,  the  result  prohibited  by  the  con- 
stitution is  accomplished,  for  the  district  becomes  indebted. 
Nevertheless,  the  doctrine  is  not  without  support  from  re- 
marks made  in  opinions  of  courts  and,  from  text-writers, 
though  it  is  believed  that  all  well-considered  decisions  stop 
short  of  holding  that  a  municipal  corporation  may  be  held 
liable  on  implied  contract  to  pay  quantum  meruit  for  prop- 
erty which  it  had  no  power  or  was  forbidden  to  purchase. 
We  by  no  means  question  the  rule  that  a  municipal  corpo- 
ration may  be  held  on  principles  of  equity  to  return  that 
which  it  has  obtained  and  holds  by  means  of  a  contract 
which  it  had  no  authority  to  make,  whether  the  thing  ob- 
tained be  money  or  property.  That  rule  has  recently  been 
enforced  in  the  thoroughly  considered  case  of  Thomson  v, 
Elton^  109  Wis.  589,  where  the  other  Wisconsin  decisions 
supporting  it  are  cited,  together  with  some  from  other  ju- 
risdictions, to  which  might  be  added  the  very  illustrative 
case  of  Chapman  v.  Doitglas  Co.  107  U.  S.  348.  There  the 
corporation,  having  power  to  purchase  land  for  a  court- 
house, did  so  Jby  a  contract  void  because  the  manner  of  pay- 
ment was  forbidden.  The  court  rendered  judgment  requir- 
ing, in  the   alternative,  reconveyance  of  the  property  or 
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payment  of  the  purchase  price.  Another  illnstrative  case  is 
Stebhins  v.  Perry  Co.  167  HI.  567,  where,  after  railroad-aid 
bonds  had  been  found  unauthorized  and  void,  and  all  re- 
covery thereon  denied,  the  right  of  the  plaintiff  was  sus- 
tained to  reclaim  the  capital  stock  held  by  the  county  as 
consideration  therefor. 

These  cases  all  proceed  upon  the  theory  of  rescinding  a 
void  contract  and  undoing  the  acts  done  in  reliance  thereon^ 
so  as  to  place  the  parties  in  the  original  atatvs  quo.  None 
of  them  holds  that  a  nlunicipal  corporation  can  become  liable 
for  a  debt  by  implied  contract  in  defiance  of  a  direct  statu- 
tory or  constitutional  prohibition  against  its  becoming  liable 
at  all.  Indeed,  such  prohibition  is  expressly  mentioned  in 
Thomson  v.  Elton  as  an  insuperable  obstacle  to  recovery. 
Other  cases  marking  the  distinction  and  enforcing  such  a  pro- 
hibition might  be  cited  almost  without  limit.  A  few  will  suf- 
fice: Richardson  v.  Grant  Co.  27  Fed.  Rep.  495;  OameweU  F. 
A.  T.  Co.  V.  Zaporte,  102  Fed.  Rep.  417, 419 ;  Litchfield  v.  Bdir 
louy  114  U.  S.  190;  Mosher  v.  Independent  Sch.  Dist.  44  Iowa, 
122, 126;  Capital  Bank  v.  School  Dist.  No,  53, 1  N.  Dak.  479; 
McDonald  v.  New  YorJc,  68  N.  T.  23;  Fox  v.  New  Orleans, 
12  La.  Ann.  154;  Joint  School  Dist.  v.  Reid,  82  Wis.  96; 
Earles  v.  WeUs,  94- Wis.  285. 

In  the  instant  case  we  find  the  direct  and  positive  prohi- 
bition against  incurring  the  liability  for  the  property  and 
labor  furnished  by  appellant,  and  that  prohibition  cannot  be 
evaded  by  the  lege^emain  of  substituting  the  fiction  of  an 
implied  contract  on  which  the  prohibited  liability  may  rest 
instead  of  the  void  express  contract.  He  who  deals  with  the 
officers  of  public  corporations  must  take  notice  of  the  limits 
placed  b}^  law  upon  the  powers  of  those  agents  of  the  tax- 
payers. If  he  becomes  party,  however  innocently,  to  an  at- 
tempt to  impose  on  the  latter  forbidden  burdens  he  must 
expect  to  fail. 

A  much  graver  question,  hardly  suggested  and  not  at  all 
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argued  in  appellant's  brief,  forces  itself  upon  our  considerr 
ation.  That  is  whether  the  district,  having  the  power  to 
incur  liability  to  the  extent  of  $594.44,  may  not  be  held  to 
have  done  so  by  a  promise  to  pay  a  larger  amount,  when, 
as  here,  the  contract  of  the  other  party  has  been  fully  exe- 
cuted, and  the  district  has  obtained  something  that  it  had 
authority  to  purchase.  That  exact  question  is  new  in  Wis- 
consin and  not  controlled  by  direct  authority,  though  the 
principles  on  which  it  may  be  resolved  are  pretty  well  es- 
tablished. ' 

No  rule  is  better  settled  than  that,  in  the  revision  of  govern- 
mental acts  claimed  to  exceed  the  limits  imposed  upon  such 
governing  bodies  by  the  fundamental  laws  under  which  they 
exist,  the  courts  will  uniformly  strive  to  give  eflfect  to  such 
acts  so  far  as  is  possible  without  disobeying  the  restrictions 
so  imposed,  and  will  hold  acts  valid  up  to  such  limits,  notwith- 
standing some  excess  beyond  constitutional  restrictions,  if 
the  latter  can  be  separated  and  can  be  denied  efficacy  with- 
out defeating  the  clear  and  obvious  purpose  of  the  whole 
act  MoOuUough  v.  Virginia^  172  U.  S.  102;  Detroit  v.  De- 
troit City  R.  Co.  60  Fed.  Eep.  161;  lUinois  T.  &  S.  Bank 
V.  Arkansas  City^  76  Fed,  Eep.  271 ;  KimhaU  v.  Ce^r  Rapids^ 
100  Fed.  Eep.  802;  Lewis  v.  Clarendon^  5  Dill.  329;  Johnson 
V.  Stark  Co.  24  111.  75;  Quiney  v.  Warf^ld,  25  111.  317;  Bris- 
coe V.  Allison,  43  111.  291;  State  v.  Allen,  4S  111.  456;  Scojleld 
V.  Council  Bluffs,  68  Iowa,  695;  Thompson  v.  Independent 
Sch.  Dist.  102  Iowa,  94;  Lynch  v.  The  Steamer  Economy,  27 
Wis.  69;  Chicago  cfe  jV.  TT.  R.  Co.  v.  Langlade  Co.  56  Wis. 
614;  Monroe  W.  W.  Co.  v.  Monroe,  110  Wis.  11,  18;  State 
ex  rel.  Hicks  v.  Stevens,  ante,  p.  170;  Allen  v.  LaFayette,  89 
Ala.  641.  Among  these  will  be  found  cases  holding  that  an 
act  of  the  legislature  providing  that  certain  coupons  shall  be 
receivable  for  all  state  taxes  is  valid  as  to  all  taxes  except 
such  as  the  constitution  required  shall  be  paid  in  moneys 
that  tax  levies  including  illegal  amounts  may  be  valid  for 
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legal  parts  and  abated  by  striking  out  the  illegal;  that  or- 
dinances granting  exclusive  franchises  in  streets  are  valid  as 
franchises,  though  invalid  as  to  the  exclusiveness;  that  bonds 
bearing  a  higher  rate  of  interest  than  permitted  by  the  law 
authorizing  them  may  be  enforced  at  the  highest  rate  of  in- 
terest permitted  by  the  law,  and  held  invalid  merely  as  to 
the  excess;  and  that  contracts  invalid  as  to  method  of  pay- 
ment may  be  held  valid  to  require  payment  in  such  manner 
as  the  corporation  might  legally  have  promised.  Under 
this  general  rule  it  has  been  held  that  acts  of  municipal  or 
public  corporations  in  incurring  indebtedness,  or  in  issuing 
bonds  in  excess  of  a  limit  prescribed  by  the  constitution  or 
by  law,  might  be  given  effect  up  to  the  limit  so  prescribed, 
in  a  multitude  of  cases,  presenting  various  phases  and  illus- 
trations. McPherson  v,  Foster  Bros,  43  Iowa,  48;  Stockdale 
V,  School  Diet.  No. )?,  47  Mich.  226;  Culbertson  v.  FuUon,  127 
HI.  30;  Chicago  v.  McDonald,  176  111.404;  IJenry  A,  Keith 
<&  Co.  V.  Du  Quoin  ex  rel.  Pa/rka,  89  111.  App.  36;  May  v. 
Gloiccester^  174  Mass.  583;  School  Town  of  Winama^  v.  Hess, 
151  Ind.  229;  Citizms  Bank  v.  Terrell,  78  Tex.  450,  460; 
Daviess  Co.  v.  Dickinson,  117  U.  S.  657;  Francis  v.  Howard 
Co.  50  Fed.  Rep.  44;  ^tna  L.  Ins.'  Co.  v.  Lyon  Co.  82  Fed. 
Rep.  929,  934;  Crogster  v.  Bayfield  Co.  99  Wis.  1;  Herman 
V.  Oconto,  110  Wis.  660. 

In  McPherson  v.  Foster  Bros.  43  Iowa,  48,  which  is  now 
certainly  entitled  to  be  considered  a  leading  case,  two  prop- 
ositions were  decided.  A  contract  of  $15,000  having  been 
made  when  the  constitutional  limit  of  indebtedness  which 
might  be  incurred  was  $2,057.50,  and  that  contract  having 
been  executed  by  the  contractor,  it  was  held  that  the  prom- 
ise of  the  school  district  to  pay  was  valid  and  enforceable 
up  to  the  constitutional  limit,  but  invalid  as  to  the  excess. 
In  that  case,  bonds  of  the  district  for  the  full  $15,000  had 
been  issued  and  were  in  circulation,  and  it  was  further  held 
that  $2,057.50  of  the  $15,000  bonds  was  valid,  and  that  the 
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court  coald  protect  the  equities  by  scaling  down  each  bond 
jTTo  rata. 

In  StocJcdale  v.  School  Dist.  JVb,  S^  47  Mich.  226,  the  opinion 
being  by  Coolet,  J.,  the  first  proposition  of  the  Iowa  case 
was  fully  concurred  in.  There  a  contract  to  build  a  school- 
house  having  been  fully  performed,  to  the  loss  of  the  con- 
tractor, the  district  voted  to  pay  him  in  settlement  $730, 
and  issue  bonds  therefor,  when  the  constitutional  debt  limit 
was  but  $300.  The  action  was  to  enjoin  the  issue  of  bonds. 
The  court  held  the  promise  to  pay  $730  valid  to  the  extent 
of  $300,  and  void  as  to  the  excess,  and  enjoined  the  issue  of 
bonds  in  excess  of  $300. 

In  Oulberteon  v.  FultoUy  127  III.  80,  was  a  fully  executed 
contract  to  build  waterworks  for  $11,619,  made  at  a  time 
when  the  constitutional  limit  permitted  indebtedness  of  only 
$10,453.  The  court  held  the  promise  of  the  city  binding  to 
the  extent  of  the  $10,453,  its  debt  limit,  and  enjoined  further 
payment  and  the  collection  of  so  much  of  a  tax  levied  there- 
for. 

Ohicago  v,  McDonald^  176  III.  404,  has  no  resemblance  in 
its  facts,  but  both  principles  laid  down  in  the  Iowa  case  were 
expressly  approved,  and  in  that  case  it  was  declared,  ohiterj 
that  even  an  executory  contract,  if  divisible,  would  be  re- 
strained only  for  its  excess  above  the  constitutional  debt 
limit;  a  doctrine  not  necessary  to  be  considered  in  the  in- 
stant case. 

Henry  A.  Keith  &  Co.  v.  Du  Quoin  ex  rel,  Parhs^  89  III. 
App.  36,  dealt  with  a  contract  executed  by  the  contractor 
to  build  waterworks  at  a  gross  price  of  $13,486,  made  when 
the  city's  debt  limit  permitted  only  $3,500.  Held,  that  the 
city's  promise  to  pay  was  valid  up  to  that  limit,  though  void 
and  unenforceable  as  to  the  balance. 

May  V,  Glouce8ter,n4:  Mass.  583,  presented  a  contract  indef- 
inite in  time,  to  pay  $3  per  day  for  hire  of  horses,  under  which 
some  $400  had  been  earned.    The  officers  making  the  con- 
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tract  were  limited  by  law  to  contracts  not  exceeding  $100. 
Their  contract  to  pay  was  held  valid  and  binding  upon  the 
city  to  the  extent  of  the  $100^  and  invalid  as  to  the  balance. 

In  School  Town  of  Winamao  v.  HesSy  151  Ind.  229,  an  en- 
tire contract  for  the  building  of  a  school-house  for  $16,896.60 
was  made,  when  the  debt  limit  was  $8,000.  The  court  held 
the  contract  valid  and  binding  on  both  parties,  though  ex- 
ecuted only  in  part,  and  decided  that  the  contractor  was 
liable  in  damages  for  failure  to  complete,  and  that  the  town 
was  liable  upon  its  promise  to  pay  up  to  the  amount  it 
could  legally  promise,  to  wit,  $8,000.  This  decision  was 
made  in  an  action  at  law,  and  was  accompanied  by  an  inti- 
mation that  a  court  in  equity  might  relieve  the  contractor 
by  the  method  of  rescission  for  mistake. 

In  Citizens  JBank  v.  TerreU^  78  Tex.  450,  as  to  issue  of 
bonds  for  waterworks  in  excess  of  constitutional  limit,  the 
court  held  that  an  amount  up  to  that  limit  represented  valid 
indebtedness;  that,  if  evidence  showed  the  bonds  to  have 
been  issued  at  different  times,  the  earlier  issues  should  be 
enforced,  each  for  its  full  face,  but,  if  issued  all  at  once,  each 
bond  should  be  valid  for  ^  proportionate  part  of  the  whole 
permitted  debt. 

In  Daviess  Co.  v.  Dickinson^  117  II.  S.  657,  bonds  were  is- 
sued and  put  in  circulation  to  the  amount  of  $320,000,  when 
only  $250,000  were  within  the  power  of  the  county  officers. 
The  court  held  that  the  county  should  be  liable  to  the 
amount  authorized,  namely,  $250,000,  but  not  liable  for  the 
balance,  and  remitted  the  case  to  take  evidence  as  to  how 
severance  should  be  made,  indicating  that  if  the  bonds  were 
not  issued  all  at  once,  those  first  issued  would  be  valid  up 
to  the  amount  specified. 

In  Francis  v.  Howard  Co.  60  Fed.  Eep.  44,  bonds  were 
issued  all  at  once  to  the  amount  of  $35,000,  in  face  of  a  con- 
stitutional limit  of  $13,982.77.  The  court  applied  the  rule  of 
McPherson  v.  Foster  Bros.^  holding  the  county  liable  for  the 
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permitted  amount  and  not  liable  for  the  balance,  and  scaled 
down  each  bond  and  coupon  pro  rata. 

In  ^ina  L,  Ins.  Co.  v.  Lyon  Co.  82  Fed.  Rep.  929,  the 
plaintiff  was  the  original  payee  and  holder  at  the  time  of 
suit  of  an  entire  issue  of  $120,000  of  refunding  bonds  issued 
at  a  time  when  the  constitutional  debt  limit  had  already 
been  reached.  The  court  held  it  competent  for  the  county 
to  issue  new  bonds  to  pay  old  debts,  as  the  indebtedness  was 
not  thereby  increased,  but  that  the  new  bonds  would  not  be 
valid  except  so  far  as  the  proceeds  of  them  had  been  actually 
applied  to  the  old  indebtedness,  and  would  be  valid  to  that 
extent.  The  cause  was  remanded  for  evidence  as  to  what 
part  of  the  $120,000  had  been  so  used,  with  directions  to 
cancel  all  excess  of  bonds  above  that  amount. 

Crogster  v.  Bayfield  Co.  99  Wis.  1,  was  a  suit  in  equity  to 
cancel  the  entire  issue  of  $240,000  of  railroad-aid  bonds,  the 
county  debt  limit  being  approximately  $225,000.  It  ap- 
peared that  under  the  contract  each  section  of  the  road  was 
to  be  compensated  by  a  specified  quantity  of  bonds,  the  last 
section  to  justify  issue  of  $25,000.  The  court  held  that,  so 
far  as  the  contract  was  severable,  it  was  binding,  and  that 
all  of  the  bonds  except  the  last  $25,000  should  be  held  valid 
and  binding  obligations.  Those,  although  they  only  ex- 
ceeded the  debt  limit  by  $15,000,  were  held  all  invalid,  for 
the  reason  that  the  contract  which  they  were  to  compen- 
sate, namely,  the  single  section  of  the  road,  was  entire,  and 
the  bonds  were  all  Issued  at  once,  so  that  none  of  them 
could  have  priority  over  others.  The  court,  while  enforc- 
ing the  general  principle  of  liability  up  to  the  limit  of  power 
upon  acts  exceeding  it,  repudiated  the  doctrine  of  McPher- 
ion  V.  Foster  Bros,  and  other  cases  following  it,  that  a  total 
and  simultaneous  issue  of  bonds  could,  with  practical  safety, 
be  scaled  down  to  some  other  figure,  therein  resting  upon  the 
authority  of  Hedges  v.  Dixon  Co.  150  U.  S.  182.  While  the 
reasons  for  this  repudiation  were  not  very  fully  set  forth,  of 
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course  many  such  suggest  themselves;  prominent  among- 
which  is  the  inability  to  ascertain  and  bring  before  the  court 
all  of  the  parties  having  rights  in  such  bonds,  or  to  prevent 
others  from  acquiring  rights,  so  that  the  priorities  and 
equities  between  thekn  can  be  controlled, —  a  very  practical 
objection  to  the  course  which  was  taken  by  the  Iowa  court 
where  owners  might  have  so  dealt  that  as  among  themselves 
some  ought  to  be  paid  in  full  before  others  received  any 
payment. 

The  last  case  on  the  subject  is  Herman  v.  Oconto^  110  Wis. 
660,  where  this  court  held  that  a  promise  to  pay  by  a  city 
upon  a  sewer  contract  exceeding  the  debt  limit,  would  be 
held  valid  up  to  that  limit,  provided  the  duty  of  the  con- 
tractor was  of  such  character  as  to  be  capable  of  severance. 
It  was  not  necessary  in  that  case  to  discuss,  and  the  court 
did  not  discuss,  whether  the  same  holding  might  not  have 
been  made  if  the  contractor's  obligation  had  been  entire. 

Thus  we  find  that  the  principle  of  liability  of  municipal 
corporations  with  limited  powers  up  to  the  limit  of  those 
powers,  even  upon  an  act  or  contract  some  part  of  which  is 
in  excess  thereof,  is  well  supported  by  authority  from  a  mul- 
titude of  courts,  and  impliedly  at  least  by  this  court.  The 
only  difficulty  which  courts  have  at  any  time  deemed  at  all 
serious  was  whether  a  severance  could  be  made  at  the  divid- 
ing line  between  that  which  was  legal  and  that  which  was 
forbidden,  and  there  is  grave  discussion  in  several  of  the 
cases  whether  the  duty  assumed  by  the  contractor  was  capa- 
ble of  severance.  But  is  this  necessary  or  at  all  material 
to  the  equitable  purpose  which  has  induced  the  adoption  of 
the  general  principle  above  stated?  It  seems  to  us  not,  in 
cases  like  this,  where  the  contractor  has  fully  performed  his 
entire  contract,  regardless  of  whether  there  was  a  line  of 
severance  in  the  course  thereof,  and  where  the  only  obligation 
of  the  municipality  is  the  mere  payment  of  money.  Such  an 
obligation  is  in  its  nature  severable,  as  one  dollar  is  severable 
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from  another.  As  that  is  the  only  obligation  questioned  or 
sought  to  be  enforced,  why  is  not  its  severability  sufficient 
without  inquiring  whether  the  contractor's  duty  was  also 
capable  of  division?  After  the  latter'sduty  has  been  fully  per- 
formed, and  he  finds  he  can  receive  but  a  part  of  the  agreed 
price,  it  matters  not  at  all  to  him  or  ^ny  one  else  to  what  part 
of  his  services  the  money  paid  shall  be  ascribed.  It  is  in  prac- 
tical effect  a  payment  of  a  less  price  for  the  entire  work.  If  a 
school  district  has  power  to  purchase  and  pay  for  a  school- 
house  costing  $10,000,  and  obtains  one  worth  $12,000,  and  for 
which  it  promised  to  pay  $12,000,  although  upon  indivisible 
contract,  there  is  no  constitutional  prohibition  breached  ex- 
cept by  promising  to  pay  the  excessive  $2,000.  It  is  too 
late,  after  the  completion  of  the  building,  for  the  contractor 
to  rescind,  and  no  other  form  of  remedy  is  open  to  him  ex- 
cept to  receive  what  the  municipality  can  pay.  It  would 
certainly  seem  the  part  of  equity  rather  that  the  school  district 
should  pay  the  $10,000  which  it  had  a  right  to  promise  to 
pay  for  a  school-house  than  that  the  contractor  should  suffer 
the  entire  loss  of  his  services, —  a  result  to  be  avoided  if  pos- 
sible without  disobedience  of  the  constitutional  restriction. 
Obviously,  if  he  had  offered  to  build  the  identical  school- 
house  for  the  $10,000,  and  the  city  had  promised  to  pay  it, 
no  criticism  could  have  been  made  of  the  transaction.  It 
seems  absurd  to  say  that  the  city  cannot  pay  the  permitted 
$10,000  because,  forsooth,  the  school-house  was  better  and 
more  valuable  than  it  could  ordinarily  purchase  for  that 
price.  In  the  case  before  us,  if  the  plaintiff  had  offered  to 
supply  the  mill-work  according  to  the  specifications  for 
$594.44,  and  the  district  had  legally  promised  to  pay  him 
that  sum  therefor,  the  transaction  would  have  been  within 
its  competency,  and  would  have  infringed  neither  word  nor 
spirit  of  the  constitution;  and  yet  that  is  the  result  of  now 
holding  the  district  liable  for  that  sum.  They  have  pur- 
chased that  which  they  had  the  right  and  the  power  to  pur- 
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chase  in  their  discretion.  They  have  not  infringed  the  con- 
stitution, because  they  have  not  imposed  liability  in  excess 
of  the  five  per  cent,  limit  prescribed  by  the  constitution.  In 
this  connection  it  should  be  noted  that  the  constitutional 
provision  is  not  against  making  contracts  nor  against  pur- 
chasing material  or  labor,  but  against  incurring  indebted- 
ness, and,  if  we  hold  a  promise  to  pay  a  larger  sum  valid 
only  up  to  the  debt  limit,  the  result  is  that  such  promise 
does  not  incur  indebtedness  beyond  that  amount.  Joint 
School  Diet  V.  Beidy  82  Wis.  96.  We  are  convinced  that  no 
principle  of  law  nor  rule  of  statutory  construction  stands  in 
the  way  of  doiiig  this  measure  of  justice  to  a  contractor  who 
innocently  and  in  good  faith  supplies  a  municipal  corpora- 
tion with  the  things  it  has  the  right  to  purchase.  The  de- 
fendant had  power  to  promise  to  pay  $594.44.  If  it  has 
promised  in  legal  form  to  pay  a  larger  sum,  and  has  received 
the  full  consideration  therefor,  which  it  cannot  now  return, 
it  should  be  held  to  its  promise  up  to  the  lesser  sum. 

But  it  is  argued  by' the  respondent  that,  even  conceding 
the  power  of  the  superior  agent  of  the  school  district, 
namely,  the  meeting  of  the  electors,  to  make  a  valid  con- 
tract, yet  no  such  contract  had  been  made,  because  the 
subagency,  the  school  board,  with  whom  plaintiff's  trans- 
action was  had,  did  not  have  authority  to  make  it,  for  the 
reason  that  the  board  is  by  sec.  434,  Stats.  1898,  limited,  in 
building  ^school-houses,  to  "funds  provided  for  that  pur- 
pose,'' and  that,  at  the  time  of  making  the  contract,  the 
only  funds  provided  were  the  $2,580  borrowed  from  the 
state,  which  had  been  more  than  exhausted.  This  objection 
would  seem  to  be  insuperable  to  the  original  validity  of  the 
contract  made  by  the  school  board  to  pay  either  the  sum  of 
$850  or  the  sum  of  $594.44.  Capital  Bank  v.  School  ZHst 
No.  63,  1  K  Dak.  479;  Nevil  v.  Clifford,  63  Wis.  435,  443w 
It  is,  however,  too  thoroughly  settled  to  need  more  than 
statement  that  what  the  district  meeting  could  in  advance 
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authorize  it  can  subsequently  ratify.  MUls  v.  Oleasony  11 
Wis.  470;  Kane  v.  School  Diet.  52  Wis.  602\^J!^evtl  v.  Olif- 
fordy  supra;  Koch  v.  Milwaukee^  89  Wis.* 220,  228.  Ot 
course,  this  power  of  ratification  is  subject  to  exactly  the 
same  limitations  as  the  power  to  authorize  in  advance;  but 
within  those  limitations  it  is  complete.  We  are  unable  to 
avoid  the  conviction  that  the  record  in  this  case  discloses 
such  ratification  of  the  contract  made  with  the  plaintiff; 
for,  five  months  after  it  was  made  and  with  presumptively 
full  notice  thereof,  and  having  in  view  their  original  resolu- 
tion for  a  $4,000  school-house,  the  district  meeting  in  July 
did  all  in  its  power  to  provide  funds  therefor  by  authoriz- 
ing the  board  to  borrow,  for  the  erection  of  said  school- 
house,  the  further  sum  of  $1,000,  and  by  voting  to  levy  a 
tax  of  $1,600  therefor.  True,  the  latter  vote  has  been  held 
illegal  and  void.  Whether  that  holding  in  a  suit  to  which 
the  plaintiff  was  not  a  party  is  of  force,  we  need  not  decide, 
for  the  other  vote,  authorizing  the  borrowing  of  money,  is 
certainly  suflBcient,  under  the  circumstances,  to  ratify  this 
contract  and  the  incurring  of  the  obligation  to  pay  to  the 
plaintiff  $594.44,  which,  with  all  prior  obligations,  would  be 
"covered  by  the  additional  funds  thus  to  be  provided.  Of 
course  neither  of  these  votes  can  validate  the  contract  be- 
yond this  amount,  for,  at  the  time  it  was  made,  that  wds 
the  limit  which  the  district  meeting  could  have  authorized. 

Upon  the  whole  case,  therefore,  we  conclude  that  plaintiff 
was  entitled  to  recover  judgment  for  the  last-mentioned 
sum,  and  that  the  judgment  rendered  was  erroneous, 
l^othing  appears  in  the  record  to  justify  recovery  of  in- 
terest prior  to  commencement  of  the  action. 

By  the  Court. —  Judgment  reversed,  and  cause  remanded 
with  directions  to  render  judgment  for  the  plaintiff  for  five 
hundred  ninety-four  dollars  and  forty-four  cents  ($594.44), 
with  interest  from  November  22,  1900. 
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Kbllby  and  others,  Eespondents,  vs.  Crawford,  Appellant. 

November  1^9 —December  17, 1901. 
Evidence:  Entries  in  book:  Title  to  land:  Parol  gift:  Appeal:  Findinffs. 

1.  In  order  to  authorize  the  reception  in  evidence  of  '^entries  in  a  book 
or  other  permanent  form,''  under  sea  4189,  Stata  1898»  there  must 
be  compliance  with  the  provisions  of  said  section  requiring  proof 
that  the  entries  were  made  in  the  usual  course  of  business,  con- 
temporaneous with  the  transactions  to  which  they  relate  and  as 
part  of  or  connected  with  such  transactions,  and  that  they  are  true 
and  correct  to  the  best  of  the  knowledge  and  belief  of  the  custo- 
dian producing  them.  [Whether  entries  on  loose  sheets  of  paper 
may  ever  be  deemed  to  be  in  such  permanent  form  as  to  be  admis- 
sible under  said  section,  not  determined.] 

SL  Findings  of  fact  by  the  trial  court,  so  far  as  they  were  influenced 
by  evidence  erroneously  admitted,  are  to  be  regarded  on  appeal  as 
having  been  induced  by  an  erroneous  view  of  the  law,  and  hence 
to  lack  much  of  the  ordinary  force  and  conclusiveness  of  such  find- 
ings. 

8.  In  an  action  of  ejectment  by  part  of  the  children  of  the  person  who 
held  the  record  title  at  the  time  of  his  death,  against  another  son 
who  was  in  possession  claiming  title  under  an  alleged  parol  gift 
from  his  father,  the  evidence,  eliminating  documentary  evidence' 
erroneously  admitted  and  all  inferences  therefrom,  is  AeZd  to  sho w, 
by  an  overwhelming  preponderance  against  the  findings  of  the 
trial  court,  that  there  was  such  a  parol  gift,  followed  by  complete 
possession  and  extensive  and  valuable  improvements  in  reliance 
thereon. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county :  Frank  M.  Fish,  Circuit  Judge.     Reversed, 

Action  in  ejectment  by  six  of  the  nine  children  of  William 
Crawford,  who  died  intestate  October  1,  1899,  against  John 
J,  Crawford^  another  child,  to  recover  eighty  acres  of  land 
in  Kenosha  county,  Wisconsin,  of  which  the  paper  title  has 
at  all  times  been  in  William  Crawford,  but  which  the  de- 
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fendant  has  occupied  as  a  farm  continuously  since  the  year 
1875.  The  defense  was  first,  an  alleged  parol  gift  from 
William  to  John  c/.,  consummated  by  possession  and  im- 
provements, consisting  of  clearing  the  land  and  building 
thereon  residence,  barns,  etc. ;  secondly,  adverse  possession 
for  more  than  twenty  years.  The  same  facts  were  further 
set  up  as  a  counterclaim,  with  prayer  that  title  be  adjudged 
and  quieted  in  defendant. 

The  case  was  tried  to  the  court  without  a  jury,  and  the 
court  found  that  William  Crawford  died  seised  in  fee  simple 
and  possessed  of  the  premises  in  question ;  that  the  defend- 
ant's occupation  had  at  all  times  been  in  subservience  to  his 
father,  and  not  adversely,  and  not  by  a  parol  gift,  and  not 
otherwise  than  by  permission  of  William  Crawford;  that 
defendant's  possession  is  fully  explained  by  the  evidence 
herein  to  have  been  permissive  in  its  origin,  and  to  have  so 
continued  up  to  the  death  of  William.  Whereupon  judgment 
was  entered  in  favor  of  the  plaintiflfs  against  the  defendant, 
adjudging  the  former  to  hold  in  fee  simple  six  ninths  of  the 
land  in  controversy  and  to  be  entitled  to  the  possession 
thereof;  also  dismissing  defendant's  counterclaim  for  con- 
firmation of  his  title  under  the  alleged  parol  gift.  From 
that  judgment  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Wallace  Ingalls^  at- 
torney, and  Saniborn^  Luse  c6  Powell^  of  counsel,  and  oral 
argument  by  Mr.  IngaUs  and  Mr.  A.  L.  Sanhom. 

For  the  respondents  there  was  a  brief  by  Peter  Fisher^ 
attorney,  and  John^  C.  Slater^  guardian  ad  litem^  and  oral 
argument  by  Mr.  Fisher  and  Mr.  James  Cavanaugh. 

DoDGB,  J.    One  question  of  the  admissibility  of  certain 

evidence,  which  obviously  had  much  weight  with  the  trial 

court,  naturally  precedes  a  review  of  the  findings.    That 

question  arises  thus:  Defendant  offered  two  loose  sheets  of 

Vou  112—34 
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paper,  bearing  no  label  or  designation  or  date.    Each  is  in 

three  columns,  headed:  ^ 

Articles  Sold,  Name,  Amount,  |    cts. 

They  contain  some  twenty  items  of  which  the  following 

are  typical: 

68  Steers  John  Woodhouse  507. — 

Cash  $200;  settled  balance  note 
Rent  on  Land    John  Crawford;  settled  by  note  800l — 

All  the  entries  were  in  the  handwriting  of  a  deceased 
daughter  of  William'Crawford,  Minnie,  who  frequently  did 
his  writing  for  him,  and  who,  at  the  time  of  an  auction  sale, 
held  before  her  father  went  to  Minnesota  in  1884,  made  up 
what  witnesses  called  sale  sheets,  in  collaboration  with  one 
Gleason,  since  deceased.  There  is  no  evidence  that  the 
papers  offered  in  evidence  were  such  sheets,  nor  when  they 
were  made.  They  are  accounted  for  by  testimony  of  a  sis- 
ter, Hannah,  that  after  the  father  went  to  Minnesota,  apropos 
of  discussion  as  to  what  a  certain  party  bid  at  the  sale, 
Minnie  produced  these  sheets  out  of  her  trunk,  where  she 
had  some  other  papers  and  books  of  her  father.  The  papers 
in  question  thereby  became  separated  from  the  others,  and 
remained  with  Hannah  thereafter.  There  was  also  pro- 
duced and  admitted  in  evidence  a  stub  book  of  promissory 
notes,  on  which  were  descriptions  of  notes  in  the  handwrit- 
ing of  the  deceased,  Minnie,  and  among  them  the  descrip- 
tion of  a  note  to  William  Crawford  for  rent  on  land,  dated 
March  5,  1884,  due  in  one  year,  $300,  with  nothing  to  indi- 
cate who  was  the  debtor.  In  a  different  handwriting,  which 
also  appeared  in  notations  of  payment  on  other  stubs,  ap- 
peared the  words,  "Due  —  Joh7i  Crawford.^^  There  was 
no  evidence  whatever  as  to  this  book,  except  that  the  orig- 
inal entries  were  in  Minnie's  handwriting,  and  that  it  was 
found  among  the  papers  of  William  Crawford  after  his  de- 
cease. 

The  admissibility  of  these  papers  must  depend  upon  the 
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provisions  of  our  statute  (sees.  4186,  4189).  See.  4186  au- 
thorizes the  introduction  in  evidence  of  nothing  but  account 
books,  and  therefore  can  have  no  applicability  either  to 
these  separate  sheets  of  paper  or  to  the  stub  book  in  ques- 
tion. Neither  is  an  account  book.  Sec.  4189,  however, 
which  is  comparatively  new  legislation,  authorizes  the  re- 
ception in  evidence  of  "  entries  in  a  book  or  other  permanent 
form,  other  than  those  mentioned  in  sees.  4186  and  4189^, 
in  the  usual  course  of  business,  contemporaneous  with  the 
transactions  to  which  they  relate  apd  as  part  of  or  con- 
nected with  such  transactions,  made  by  persons  authorized 
to  make  the  same,  .  .  .  when  shown  to  have  been  so 
made  upon  the  testimony  either  of  the  person  who  made 
the  same,  or,  if  he  be  beyond  the  reach  of  a  subpoena,  .  .  . 
of  any  person  having  custody  of  the  entries  and  testifying 
that  the  same  were  made  by  a  person  or  persons  authorized 
to  make  them,  in  whose  handwriting  they  are,  and  that  they 
are  true  and  correct  to  the  best  of  his  knowledge  and  be- 
lief." Waiving  the  question  whether  such  fugitive  sheets 
of  paper  may  ever  be  deemed  to  be  in  such  permanent  form 
as  to  be  admissible,  there  is  no  proof  that  the  entries  either 
upon  the  sheets  of  paper  or  upon  the  stub  book  were  made 
in  the  usual  course  of  business,  were  contemporaneous  with 
the  transactions  to  which  they  relate,  or  were  a  part  of  or 
connected  with  such  transactions;  nor  that  they  are  true 
and  correct  to  the  best  of  the  knowledge  and  belief  of  the 
oustodian  producing  same.  This  statute  gives  admissibility 
to  documents  which  by  the  common-law  rules  of  evidence 
would  be  excluded,  and  it  is  to  take  effect  only  upon  reason- 
ably strict  compliance  with  all  of  the  requisites  which  it 
proscribes.  These  most  important  ones  being  absent,  the 
documents  should  not  have  been  admitted  in  evidence,  and 
should  not  have  been  considered  by  the  trial  court 

The  record  discloses  that,  after  holding  these  documents 
admissible,  the  court,  in  the  light  of  certain  other  facts,  con- 
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strued  them  as  establishing  the  payment  of  rent  for  the 
eighty  acres  in  question  by  the  appellant  to  his  father  in 
1884,  about  eight  years  after  the  commencement  of  his  pos- 
session. So  construed,  they  were  of  course  most  cogent 
evidence  against  the  existence  of  any  gift  from  the  father 
to  the  son,  as  also  against  the  adverseness  of  the  latter's 
possession.  An  act  of  this  sort  between  the  two  parties  to- 
the  alleged  transaction  could  hardly  be  overcome  by  any 
evidence  short  of  direct  testimony  as  to  the  words  which 
passed  between  father  and  son  at  the  time  of  the  supposed 
oral  transfer.  We  cannot  doubt  —  indeed,  the  opinion  filed 
by  the  court  excludes  doubt  —  that  these  documents,  so  con- 
strued, had  great  weight  upon  the  mind  of  the  court  in  pass- 
ing upon  other  testimony  and  in  reaching  bis  conclusion 
upon  the  facts  embodied  in  his  findings.  Those  findings, 
therefore,  so  far  as  influenced  by  such  consideration,  must 
be  regarded  as  induced  by  an  erroneous  view  of  the  law, 
thus  depriving  them  of  much  of  their  force  and  conclusive- 
ness. Maldaner  v.  Smithy  102  Wis.  30;  HUZ  v.  Am.  S.  Co. 
107  Wis.  19,  26.  It  cannot  be  said  that  the  court  would 
have  reached  the  conclusion  he  did  as  to  either  the  parol 
gift  or  the  quality  of  the  possession,  had  he  not  first  become 
convinced  that  the  appellant  had  paid  rent  to  his  father.  In 
the  light  of  that  belief,"  his  whole  testimony  was  discredited, — 
that  in  which  he  asserted  his  continuous  claim  to  the  land, 
and  that  in  which  he  asserted  the  fact  of  payment  of  taxes 
and  the  cost  of  the  buildings  and  other  improvements,  as 
also  that  by  which  he  denied  making  certain  statements 
after  his  father's  death  inconsistent  with  the  claim  of  own- 
ership. 

Eliminating  this  error  of  law,  we  cannot  avoid  the  view 
that  a  different  conclusion  ought  to  be  reached,  in  deference 
to  an  overwhelming  preponderance  of  evidence.  In  the  case 
of  alleged  parol  gifts  between  father  and  son,  it  is  usually 
the  case  that  no  direct  evidence  of  the  transaction  can  be^ 
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had  after  the  father's  dejath ;  for,  if  the  claim  be  justified, 
the  father's  condnct  consistent  therewith  does  not,  during 
his  lifetime,  call  out  discussion  or  arouse  the  son  to  taking 
any  steps  to  vindicate  or  render  certain  his  rights.    We  are 
therefore  usually  driven  to  an  inference  of  what  the  trans- 
action was  from  other  facts.    Under  these  circumstances, 
declarations  of  either  party  before  controversy  arises  or  is 
in  contemplation  are  necessarily  accepted,  and  must  be  re- 
lied on  to  a  greater  extent  than  in  the  proof  of  transactions 
between  parties  able  to  testify  directly  thereto.    In  this  case 
we  have,  practically  without  dispute,  the  severance  of  this 
eighty  acres  from  the  father's  other  lands,  some  320  acres; 
that  severance  followed  immediately  by  occupation  by  the 
son;  reducing  to  cultivation;  erection  of  residence  and  nec- 
essary barns  thereon  so  as  to  constitute  it  a  separate  and 
distinct  farm;  entire  absence  of  the  father's  control  or  di- 
rection over  its  management,  while  the  same  continued  to 
be  exercised  over  his  other  and  adjoining  lands.    This  con- 
dition of  things  continued  for  nearly  a  quarter  of  a  cen- 
tury,—  the  son  at  all  times  claiming  to  own  the  property,  as 
he  testifies;  taking  out  the  insurance  in  his  own  name;  ex- 
ercising his  own  judgment  as  to  what  buildings  should  be 
erected  and  as  to  how  the  farm  should  be  cropped ;  and,  as 
he  testifies,  paying  the  taxes  thereon.    That  the  appellant 
did  pay  for  the  erection  of  the  buildings  on  the  premises  is 
directly  testified  to  by  him,  and  as  to  several  of  the  build- 
ings is  further  established  by  the  testimony  of  the  artisans 
working  thereon;  and  no  witness  is  produced  to  prove  any 
payment  by  the  father,  except  Mr.  Grant,  of  Kenosha,  from 
whom  was  purchased  certain  lumber  supposed  to  be  that  of 
which  the  original  house  was  constructed  in  1876.    We  can- 
not think  this  testimony  other  than  inconclusive.     It  was 
to  the  effect  that  the  father  and  son  came  together  and  or- 
dered the  lumber,  which  was  taken  and  hauled  away  by  the 
son.     It  was  charged  upon  Mr.  Grant's  books  to  the  father, 
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with  whom,  he  testifies,  he  had  had  previoos  dealings  and 
of  whose  responsibility  he  knew.  He  testifies  in  the  most ' 
guarded  manner  to  an  impression  that  the  bill  was  finally 
paid  by  the  father,  but  says  he  derives  that  impression  from 
his  ledger  entry  of  payment  of  the  aocount  thereon  against 
the  father.  The  extreme  uncertainty  of  memory  of  a  lum- 
ber dealer,  twenty  years  after  the  event,  as  to  the  facts  and 
circumstances  attending  an  ordinary  sale  of  lumber  in  the 
usual  course  of  his  business,  hardly  needs  to  be  suggested, 
when,  as  here,  there  was  nothing  to  differentiate  it  from  his 
daily  experiences;  and  while,  of  course,  the  good  faith  of 
Mr.  Grant's  testimony  is  not  to  be  doubted,  it  hardly  seems 
to  us  sufficient  to  overcome  defendant's  testimony  that  he 
paid  this  lumber  bill.  But,  even  if  the  fact  were  that  the 
manual  payment  of  the  money  was  by  William  Crawford, 
that  would  not  necessarily  conflict  with  defendant's  testi- 
mony that  he  paid  for  the  erection  of  the  buildings.  Aid 
from  a  wealthy  father  to  a  son  by  way  of  advance  or  loan 
of  money  would  be  highly  probable,  as  also  the  transmis- 
sion of  money  by  his  hand  to  a  merchant  in  Kenosha  might 
well  account  for  its  actual  delivery  by  him. 

Again,  it  is  urged  that  the  testimony  of  a  sister  tends  to 
show  that  payment  for  the  original  house  in  1876  by  defend- 
ant is  improbable.  That  testimony  is  to  the  effect  that  when 
the  father  wrote  appellant,  then  living  in  Minnesota,  request- 
ing him  to  come  home,  the  latter  asked  for  a  remittance  of 
$50  to  pay  the  expenses  of  the  trip.  The  same  witness  tes- 
tified that  appellant  had  been  in  Minnesota  some  two  years, 
had  homesteaded,  and  had  made  a  tree  claim  to  certain  lands. 
From  this  it  is  argued  that  he  had  no  property  or  money 
whereby  he  could  have  paid  for  the  buildings.  The  con- 
clusion is  not  justified  by  the  fact  that  he  had  not  $56  in 
ready  money  to  pay  his  traveling  expenses.  It  is  well  known 
that  in  1875,  when  Minnesota  was  peopled  with  its  pioneers, 
the  ability  to  obtain  money  when  wanted,  even  by  those 
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holding^  considerable  property,  was  not  certain.  It  is  en- 
tirely consistent  with  this  witness's  testimony  that  the  appel- 
lant had  real  estate  interests  in  Minnesota,  from  which  he 
might,  though  not  momentarily,  have  realized  moneys.  How 
much  18,  of  course,  without  suggestion  from  the  evidence. 

This  situation,  thus  outlined,  receives  further  explanation 
from  conversations  and  declarations  of  the  father,  testified 
to  by  many  wholly  disinterested  witnesses,  and  extending 
throagfh  a  considerable  part  of  the  period  of  defendant's  oc- 
cupancy and  his  father's  life.  While,  as  suggested  by  the 
trial  court,  declarations  are  feeble  evidence  when  antago- 
nized by  positive  facts  or  positive  evidence,  yet  their  weight 
is  not  to  be  ignored,  and  they  vary  according  to  their  cir- 
cumstances. Casual  remarks,  where  the  circumstances  are 
not  disclosed,  are  of  course  liable  to  be  misunderstood  and 
liable  to  be  distorted  in  memory,  and  these  considera- 
tions doubtless  apply  to  some  of  the  declarations  offered 
in  evidence;  but  there  are  others,  made  under  circumstances 
of  deliberation  and  as  explanatory  of  the  father's  conduct 
at  the  time  of  making  them,  and  testified  to  by  people  of 
intelligence,  which  we  cannot  believe  should  be  ignored. 
Prominent  among  these  is  a  negotiation  had  about  1888 
with  one  HoUenbeck,  then  a  tenant  of  William  Crawford's 
land,  to  whom  he  made  effort  to  sell  an  eighty  acres.  Will- 
iam Crawford  offered  and  urged  HoUenbeck  to  purchase 
the  eighty  acres  on  which  he  lived,  lying  south  of  that 
occupied  by  appellant;  then  another  eighty  further  west; 
and  at  last  HoUenbeck  said  to  him:  *'The  only  eighty  you 
could  seU  me  is  the  eighty  where  John,  lives  on."  Will- 
iam Crawford  replied:  "I  couldn't  sell  you  that.  That 
is  John^a  eighty."  This  is  certainly  of  weight.  The  desire 
of  William  Crawford  to  sell  an  eighty  acres  of  land,  the  be- 
lief that  he  had  a  customer  present,  and  the  discovery  that 
that  custono^r  would  purchase  none  but  this  particular  eighty 
makes  the  father's  acknowledgment  of  his  inability  to  sell 
it  and  of  the  reason  therefor  of  much  weight. 
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Another  witness  was  James  Reeves,  who  had  lived  near 
William  Crawford  for  more  than  fifty  years,  and  between 
them  there  bad  been  evidently  an  intimate  relation  of  ac- 
quaintance or  friendship,  marked  by  frequent  visiting  back 
and  forth  and  confidential  talk  with  each  other  about  their 
respective  aflfairs.  Some  time  after  John  had  returned  and 
moved  onto  this  eighty,  when  talking  about  their  respective 
aflfairs,  witness  says:  "  He  told  me  that  he  had  given  that 
eighty  to  his  son  John  for  a  homestead,  for  he  wanted  one 
son  near  him."  He  also  testifies  to  various  less  definite  ref- 
erences to  this  eighty  as  John^a  property.  Another  quite 
definite  conversation  was  with  John  McGuire,  who  was  doing 
some  work  for  William,  and  between  them  an  evidently  ex- 
tended and  gossipy  conversation  took  place,  in  which  the 
old  gentleman  explained  his  situation  and  pointed  out  what 
lands  he  had ;  also  as  to  his  son  John^s  condition ;  and  the 
witness  put  the  question:  " Does  John  own  the  place  he  is 
on  ?  "  to  which  he  replied :  "  Yes,  I  gave  him  that.  He  is 
the  only  boy  that  stayed  at  home  with  me."  He  also  pro- 
ceeded to  point  out  other  land  which  John  owned  in  the 
neighborhood.  One  Crosby  was  another.  He  was  threshing 
on  John  Crawfor(P8  farm,  when  the  old  gentleman  came 
over  and  seated  himself  in  the  shade  of  a  tree,  and  invited 
the  witness  to  sit  down  and  gossip,  and  the  old  gentleman 
proceeded  to  speak  of  John^s  crops  and  success  as  a  farmer, 
and  said :  "  It  is  a  good  deal  diflferent  place  than  it  was 
hard  onto  twenty  years  ago  when  I  gave  him  this  place.  It 
was  a  pretty  wild-looking  place  then.  The  boy  has  done 
well  on  the  place  since  he  came  here.  He  has  built  these 
buildings,  and  fenced  it,  and  the  improvements  he  has  put 
on  the  place  since  he  has  been  on  it  is  worth  more  than  the 
place  was  when  I  gave  it  to  him." 

The  remarks  in  these  conversations  were  not  casual.  The 
desire  to  talk  over  his  situation,  to  invite  his  friends  to  ob- 
serve his  prosperity  and  his  son's  was  apparent,  and  motive 
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to  misrepresent  was  entirely  lacking.  Further,  enough  of 
the  conversations  is  related  to  show  that  his  declaration  of 
actual  giving  was  not  confused  with  a  mere  purpose  to  give 
or  to  so  divide  his  property  that  this  particular  piece  should 
ultimately  become  the  property  of  the  son  Jolm,  It  is  im- 
possible to  doubt  that  these  conversations  took  place,  and 
it  seems  beyond  belief  that  they  could  have  taken  place  un- 
less there  had  been  a  gift  to  John^  resulting  in  the  conceded 
occupation  and  extensive  improvement  of  this  piece  of 
ground.  In  the  light  of  all  these  circumstances  and  unam- 
biguous declarations  of  the  alleged  grantor,  we  are  con- 
strained to  the  conclusion  that  the  fact  of  a  parol  gift  from 
"William  Crawford  to  the  appellant  was  established  by  cer- 
tain and  unmistakable  evidence  of  the  best  quality  capable 
of  presentation  after  the  death  of  either  party  has  closed  the 
door  to  direct  testimony  of  the  trailsaction,  and  satisfied  the 
rule  prescribed  by  Hawks  v.  Slight^  110  Wis.  125,  129. 

We  cannot  think  the  case  thus  made  is  thrown  into  any 
substantial  doubt  by  the  testimony  of  two  of  the  interested 
parties  to  certain  declarations  of  the  appellant,  made  after 
the  death  of  William  Crawford,  which,  if  understood  and 
related  aright,  are  inferentially  opposed  to  the  existence  of 
an  understanding  on  his  part  that  he  owned  the  land  in 
question.  Of  course,  the  other  requirements  of  actual  and 
exclusive  possession,  commencing  with  the  parol  gift  and 
continuing  unbroken  to  the  day  of  trial,  and  the  making  of 
substantial  and  valuable  improv^ements  in  reliance  on  the 
gift,  within  the  requirements  of  the  law  as  stated  in  Hod- 
man V,  Rodman^  post^  p.  378,  appear  fully. 

Upon  the  whole  case,  therefore,  eliminating  the  inadmissi- 
ble documentary  evidence  and  all  inferences  therefrom,  we 
conclude  that  a  parol  gift,  followed  by  complete  possession 
and  extensive  and  valuable  improvements  in  reliance  thereon, 
is  proved  by  overwhelming  preponderance  of  evidence,  so 
that  judgment  should  have  been  rendered  in  favor  of  the 
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defendant  both  upon  the  case  presented  by  the  complaint 
and  upon  defendant's  counterclaim.  Consideration  of  the 
further  defense  of  adverse  possession  for  more  than  twenty 
years  is  therefore  unnecessary. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  cause  remanded  with  directions  to  enter  judg- 
ment dismissing  the  complaint  and  adjudging  good  and 
perfect  title  in  the  defendant  in  accordance  with  the  prayer 
of  his  counterclaim. 


RoDMANy  Appellant,  vs.  Rodman  and  others,  Respondents. 

November  SO — December  17 ^  190  L 

Oral  contract  to  devise  lands:  Evidence:  Specific  performance:  Posses- 
sion: Statute  of  frauds, 

!•  In  an  action  to  enforoe  specific  performance  of  an  alleged  oral  con- 
tract by  plaintifTs  father  to  wiU  to  him  certain  portions  of  a  large 
farm  which  plaintiff  subsequently  lived  upon  with  his  fotber  and 
operated  on  shares  for  many  years,  the  evidence  (discussed  in  the 
opinion)  is  held  to  sustain  a  finding  that  the  alleged  contract  was 
not  made. 

2,  Plaintiff's  i)ossession  in  such  case,  being  subordinate  to  his  father's 
possession  and  due  to  the  sharing  agreement,  was  not  such  as 
would  warrant  the  enforcement  of  specific  performance  of  the  oral 
contract  if  it  had  been  made. 

a  An  oral  agreement  to  devise  lands  in  consideration  of  services  to  be 
performed  is  not  taken  out  of  the  statute  of  frauds  by  the  mere 
performance  of  the  services,  although  they  be  of  a  personal  nature. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wal- 
worth county:   Frank  M.  Fish,  Circuit  JTudge.    Affirmed. 

This  is  an  action  to  enforce  the  specific  performance  of 
an  alleged  oral  contract  to  will  real  estate.  In  the  year 
1873,  and  for  a  number  of  years  prior  thereto,  Eobert  L. 
Eodman,  deceased,  owned  a  farm  of  about    600  acres  in 
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Walworth  county,  Wisconsin,  upon  which  he  lived  with  his 
wife,  and  which  he  had  carried  on  for  a  number  of  years. 
He  was  at  that  time  sixty-seven  years  of  age,  and  had  a 
number  of  children,  who  were  all  adults  and  were  living 
away  from  home.  The  names  of  his  children  are:  Garretf 
Bodman  and  Frcmoia  Rodman^  both  of  whom  resided  in  the 
immediate  neighborhood;  Mary  Courtney  and  Margaret 
Chreenman^  married  daughters,  who  also  lived  in  the  vicin- 
ity; Melissa  Rodman^  a  daughter  who  lived  in  California; 
and  Winfidd  Rodman^  the  plaintiflF,  who  was  the  youngest 
son,  and  wasthen  twenty-two  years  of  age.  Four  hundred  and 
sixty-one  acres  of  the  farm  lay  in  one  body  in  the  town  of 
Walworth,  and  consisted  of  160  acres,  with  the  dwelling- 
house  and  barns,  called  the  "  home  farm,"  eighty  acres  called 
the  "northwest  eighty,"  and  221  acres  of  adjoining  lands.  ^ 
The  remaining  forty  acres  owned  by  Rodman  lay  in  the 
town  of  Sharon,  and  was  called  the  "  wood  lot."  In  1871 
or  1872  Robert  L.  Rodman  made  a  will,  in  which  he  gave 
the  "  home  farm,"  of  160  acres,  and  ten  acres  of  the  Sharon 
"  wood  lot,"  to  his  son  Winfidd, 

In  the  spring  of  1873  Robert  L.  Rodman  desired  to  cease 
the  active  operation  of  the  farm,  and  made  an  arrangement 
with  his  son  Winfidd^  the  plaintiff,  who  had  been  working 
away  from  home  for  a  year  or  so,  by  which  Winfidd  was  to 
operate  the  farm  on  shares,  and  they  were  both  to  live  in 
the  homestead.  Soon  after  this  arrangement  was  made, 
Winfidd  was  married,  and  proceeded  to  carry  on  and  man- 
age the  farm  on  shares  until  the  time  of  Robert  L.  Rod- 
man's death,  which  took  place  in  December,  1895,  he  then 
being  nearly  ninety  years  of  age.  During  all  of  this  time 
the  plaintiff  and  Robert  L.  Rodman  lived  upon  the  home- 
stead, the 'plaintiff  doing  the  work  necessary  to  the  opera- 
tion of  the  farm  and  the  gathering  of  the  crops,  but  the 
father  remaining  the  final  director  of  farm  operations,  in 
that  he  dictated  what  kind  of  crops  should  be  raised,  rented 
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parts  of  the  farm  to  third  persons  at  various  times,  and 
deeded  two  acres  of  the  Sharon  "  wood  lot "  to  a  third  per- 
son. The  father  also  made  and  paid  for  all  substantial  re- 
pairs and  improvements  in  the  place,  and  paid  all  taxes,  ex- 
'•cept  the  road  tax,  which  was  worked  out  by  the  plaintiff. 

In  the  year  1881  Robert  L.  Rodman  attempted  to  make 
another  will,  by  which  he  devised  the  "  home  farm,"  of  160 
acres,  the  "  northwest  eighty,"  and  ten  acres  of  the  Sharon 
"wood  lot,"  to  Winfield^  charged  with  the  payment  of 
$1,000  each  to  the  daughters  Mary  and  Melissa.  This  will 
was  unrevoked  at  the  time  of  Robert  L.  Rodman's  death, 
but  upon  application  for  probate  thereof  it  was  held  that  it 
had  not  been  legally  executed,  because  not  signed  in  the 
presence  of  two  witnesses,  and  hence  probate  was  refused. 
Adams  v,  Rodman^  102  Wis.  456.  This  action  was  com- 
menced after  the  will  was  denied  probate,  and  the  plaintiff's 
<3laim  now  is  that  in  1873,  when  the  contract  or  arrangement 
for  operating  the  farm  on  shares  was  tnade  between  Robert 
L.  Rodman  and  the  plaintiff,  it  was  also  orally  agreed  that 
Winfidd  should  continue  to  so  operate  the  farm  so  long  as 
his  father  lived,  and  should  take  care  of  his  father  and 
mother  during  their  lives,  and  in  consideration  thereof  that 
the  father  should  leave  him  by  will  the  "  homestead  farm," 
the  "  northwest  eighty,"  and  ten  acres  of  the  Sharon  "  wood 
lot,"  and  that  Winjldd  should  pay  to  his  sisters  Mary  and 
Melissa  $1,000  each;  and  this  is  the  alleged  contract  which 
the  plaintiff  is  endeavoring  to  enforce. 

The  plaintiff  could  not  testify  to  the  making  of  the  con- 
tract, and  there  was  no  witness  in  the  case  who  testified 
directly  to  the  making  of  any  such  contract,  but  a  number 
of  witnesses  were  called  who  testified  to  conversations  at 
various  times  with  Robert  L.  Rodman  on  the  subject  of  Win- 
fidd^s  rights  in  the  farm ;  the  most  definite  of  these  conver- 
sations being  that  testified  to  by  Mr.  Seth  Adams,  the  exe- 
cutor named  in  the  subsequent  will  of  1881, —  an  old  and 
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valued  friend  of  Robert  L.  Rodman,  who  says  that  Robert 
came  and  told  him  of  the  execution  of  said  will  immediately  . 
after  it  was  made,  and  then  made  the  following  statement: 
"'I  have  given  Winfield  —  made  a  bargain  with  Winfidd 
that  he  should  have  —  the  160  acres  and  homestead,  the 
northwest  eighty,  and  ten  acres  of  timber  over  in  Sharon,  if 
he  stays  with  us  as  long  as  we  live,  and  works  the  farm  on 
shares.'  I  think  he  says,  'under  my  instructions,  while  I 
live.'  He  told  what  he  had  given  to  the  Greenman  boys.  I 
think  it  is  141  acres  of  prairie  land,  and  also  ten  acres  of 
timber  over  in  Sharon;  and  he  had  given  to  Garrett  and 
Fra/nds  the  eighty  acres  next  to  Frcmcia^a  land,  and  the  east 
eighty  north  of  the  road,  and  had  given  them  ten  acres  of 
timber  apiece  in  Sharon;  and  Wirmeld  was  to  pay  the  girls 
Mary  and  Melissa  $1,000  each.  I  think  I  have  stated  sub- 
stantially the  conversation,  as  near  as  I  can  remember." 

A  number  of  other  witnesses  testified  to  having  had  con-^ 
versations  at  various  times  with  Robert  in  which  he  stated, 
in  substance,  that,  if  Winfield  stayed  at  home  and  took  care 
of  him  and  his  family,  he  was  to  have  the  homestead,  or  the 
homestead  and  the  northwest  eighty,  or  that  he  had  an 
arrangement  with  Winfield  to  work  the  farm  and  take  care 
of  himself  and  wife  as  long  as  they  lived,  and  he  would  have 
the  old  home  and  the  northwest  eighty,  or  words  of  some- 
what similar  import. 

On  the  defendants'  side  there  was  testimony  of  certain 
admissions  alleged  to  have  been  made  by  the  plaintiff  dur- 
ing or  shortly  after  the  conclusion  of  the  will  contest,  one 
of  which  was  testified  to  by  Dr.  Rodman^  a  brother  of  the 
deceased  and  the  administrator  of  the  estate,  and  consisted 
of  a  conversation  with  the  plaintiff  which  took  place  during 
the  will  contest,  in  which  he  testifies  that  the  plaintiff  said 
"that,  while  he  did  not  pretend  that  he  was  not  getting 
more  than  his  share  of  the  estate, —  more  than  he  ought  to 
have, —  still  he  did  not  want  to  be  blamed  for  it,  because  it 
was  something  he  had  nothing  to  do  with.  It  was  entirely 
his  father's  notion,  giving  him   the  largest  share  of  the- 
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estate."  The  plaititiflf  testifies  that  he  does  not  remember 
having  any  saoh  conversation.  Another  admission  testified 
to  by  other  witnesses  was  to  the  effect  that  the  plaintiff  said 
after  the  will  contest  was  decided  that  he  had  no  agreement 
with  his  father,  except  to  work  the  land  on  shares. 

The  court  found  that  the  only  agreement  between  the 
plaintiff  and  his  father  was  an  arrangement  to  work  the 
farm  on  shares,  and  that  there  was  no  contract  to  will  any 
part  thereof  to  the  plaintiff,  and  that  the  plaintiff  never  took 
possession  of  any  part  of  the  farm  under  such  a  contract. 
Upon  these  findings  judgment  was  rendered  for  the  defend- 
ants, and  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Henry  W.  Weed^ 
attorney,  and  Scmbom^  Luse  <&  Powell^  of  counsel,  and  oral 
argument  by  Mr,  A.  L,  Sanborn  and  Mr,  Weed. 

For  the  respondents  there  was  a  brief  by  JF'etherSy  Jefris 
<&  Mouat^  and  oral  argument  by  M.  O.  Jeffri%  and  M,  0, 
Mouat, 

WiNSLow,  J.  The  fact  that  Robert  L.  Rodman  desired 
to  leaye  to  the  plaintiff  the  largest  and  best  part  of  his  es- 
tate is  rendered  certain  by  the  fact  that  he  executed  (or  sup- 
posed that  he  executed)  a  will  to  that  effect  in  1881,  when 
he  was  in  full  health  and  strength,  which  remained  unre- 
voked, and  which  failed  to  be  effective  by  no  fault  of  his. 
Adams  v.  Rodman^  102  Wis.  456.  That  he  had  sufficient 
ground  for  so  discriminating  in  favor  of  his  youngest  son 
appears  satisfactorily  from  the  evidence  in  this  case.  That 
son  had  for  twenty-two  years  operated  his  father's  farm  on 
shares,  returning  to  his  father  a  good  profit,  relieving  him 
from  care  and  labor,  and  ministering  to  him  faithfully  in 
his  declining  years.  It  is  to  be  regretted  that  the  wishes  of 
the  testator,  which  were  entirely  reasonable  and  which  he 
endeavored  to  place  in  legal  and  binding  form,  failed  to  be- 
come effective  by  reason  of  a  failure  to  properly  witness  the 
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will,  of  which  he  knew  nothing.  These  matters,  however, 
are  of  little  moment  in  the  consideration  of  the  issues  of  this 
case.  True,  the  fact  that  a  will  was  signed  by  Rodman  in 
which  the  property  which  it  is  claimed  he  contracted  to  will 
to  the  plaintiff  eight  years  previously  was,  in  form,  devised 
to  the  plaintiff,  is  undoubtedly  a  fact  which  may  be  consid- 
ered upon  the  question  whether  any  such  contract  was  in 
fact  made.  Still  it  cannot  be  considered  as  controlling,  or 
even  as  very  persuasive.  It  is  matter  of  common  knowledge 
and  experience  that,  while  wills  are  frequently  made,  con- 
tracts to  make  a  will  in  a  certain  way  are  very  infrequent, 
and  for  very  obvious  reasons.  Nor  is  the  question  one 
which  we  are  to  consider  and  determine  from  the  evidence 
as  an  original  proposition.  It  has  been  considered  and  de- 
termined by  the  trial  court,  and  that  decision  cannot  be  set 
aside  unless  it  be  found  against  the  clear  preponderance  of 
the  evidence. 

The  trial  court  found,  after  reviewing  all  the  evidence, 
that  no  such  contract  as  the  plaintiff  claims  was  ever  made; 
and,  after  due  and  careful  examination  of  all  the  evidence, 
we  are  unable  to  say  that  this  conclusion  is  against  the 
weight  of  the  evidence.  It  is  true  that  there  wa§  consider- 
able evidence,  in  the  way  of  conversational  admissions  by 
the  testator  with  various  persons,  which  tended  more  or 
less  strongly  to  indicate  that  the  testator  had  some  agree- 
ment with  his  son  to  leave  him  the  home  farm  and  the 
other  lands  now  claimed ;  but,  on  the  other  hand,  it  is  to  be 
observed  that  nearly  or  quite  all  of  such  alleged  admissions 
may  as  logically  be  referred  to  the  will  as  to  the  supposed 
contract.  Again,  there  are  undisputed  circumstances  which 
tend  to  throw  doubt  on  the  existence  of  such  a  contract. 
For  example,  the  contract  is  said  to  have  been  made  in  1873, 
but  no  will  was  executed  to  carry  it  out  until  eight  years  had 
elapsed,  during  all  of  which  time,  apparently,  a  will  was  in 
existence,  unrevoked,  entirely  at  variance  with  the  contract, 
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which  gave  Winfield  only  the  home  farm  ^nd  a  part  of  the 
wood  lot,  but  no  part  of  the  northwest  eighty.  Again,  the 
only  reason  assigned  by  the  testator  for  the  making  of  the 
new  will  in  1881  was  the  fact  that  the  executor  appointed 
under  the  former  will  had  died.  Again,  it  appears  with- 
out dispute  that  Winfield  owed  his  father  something  like 
$4,000  in  1886,  and  that  a  serious  diflSculty  arose  between 
himself  and  his  father  out  of  the  oollectioh  of  some  money 
by  Winfidd  arising  from  the  sale  of  crops,  which  difficulty 
progressed  so  far  that  the  father  announced  that  Wirvfidd 
must  leave  the  farm  and  pay  what  he  owed.  Thereupon 
Winfield  arranged  to  leave  the  place,  and  entered  into  ne- 
gotiations for  the  hiring  of  another  farm.  The  difficulty 
was  subsequently  patched  up  by  the  eflforts  of  the  two  older 
sons,  but  the  very  significant  circumstance  in  connection 
with  the  whole  affair  is  that  it  does  not  appear  that  Winfidd 
at  this  time  made  any  claim  that  he  had  any  contract 
rights,  but  prepared  to  leave  without  objection  or  protest. 

Adding  to  these  facts  the  testimony  as  to  admissions 
made  by  Winfield  to  Dr,  Rodman  during  the  progress  of 
the  will  contest,  and  the  admissions  to  other  parties  after 
the  contest  was  concluded,  both  of  which  are  referred  to  in  the 
statement  of  facts,  there  seems  certainly  to  be  sufficient  evi- 
dence from  which  the  trial  court  was  entitled  to  conclude, 
as  it  did,  that  no  contract  to  will  any  property  to  the  plaint- 
iff was  ever  made. 

Another  question  was  presented  and  argued,  namely,  the 
question  whether  specific  performance  could  be  enforced  in 
any  event,  on  account  of  the  fact  that  the  plaintiff  never 
was  given  exclusive  possession  of  the  premises  under  his  al- 
leged contract.  This  court  has  certainly  taken  the  ground 
that  an  oral  agreement  to  devise  lands  in  consideration  of 
services  to  be  performed  is  not  taken  out  of  the  statute  of 
frauds  by  the  mere  performance  of  the  services,  although 
they  be  of  a  personal  nature.    Ellis  v.  Cary^  74  Wis.  176; 
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MaHin  v.  Martin's  Estate,  108  Wis.  284.  While  there  are 
decisions  to  the  contrary  in  other  jurisdictions,  they  were 
distinctly  disapproved  in  the  Martin  Case,  and  we  s^e  no 
reason  now  to  review  the  question.  In  the  case  of  EUis  v, 
Cary^  9upra,  it  is  intimated  that,  if  the  promisee  under  such 
a  contract  were  put  in  possession  by  the  promisor  under  the 
contract,  a  proper  case  for  specific  performance  would  arise. 
In  the  present  case,  however,  Kobert  L.  Rodman  remained 
in  possession  of  the  property  until  his  death,  exercising  all 
the  rights  of  ownership.  It  is  true  that  plaintiff  also  lived 
upon  the  premises,  but  such  possession  as  he  had  was  sub- 
ordinate to  his  father's  superior  possession  and  was  plainly 
due  to  the  sharing  agreement  and  not  to  the  alleged  con- 
tract to  will. 
By  ths  Court. —  Judgment  affirmed. 


Maginnis,  Appellant,  vs.  Kniokebbookeb  Job  Compant  and 
another,  Eespondents. 

November  SO — December  17, 1901, 

Deeds:  Condition  subsequent:  Breach:  Re-entry:  Remedies:  Pleading: 
Equitable  construction:  Forfeiture:  Waiver:  Railroads:  Eminent 
domain:  Private  purpose:  Possession  of  land  under  contract 

1.  If  a  person  conveys  land  to  another  stipulating  that  the  title  shall 
revert  to  him  upon  a  failure  of  such  other  to  fulfill  certain  condi- 
tions specified,  a  breach  of  the  condition  occurs,  and  such  person 
makes  re-entry  of  the  property  or  does  something  equivalent  thereto 
for  the  purpose  of  reclaiming  the  same  pursuant  to  the  terms  of 
the  grant,  ih  the  absence  of  any  equity  preventing  the  legal  effect 
of  such  facts  the  title  to  such  property  will  thereby  become  re- 
vested in  such  person  as  absolutely  as  it  was  before  such  convey- 
ance was  made. 

2l  In  the  circumstances  stated,  the  grantor,  having  reclaimed  the  prop- 
erty, may  invoke  judicial  remedies  in  respect  thereto^  pleading  his 
Vol.112— 25 
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title  in  general  terms  the  same  as  if  no  disturbance  thereof  had 
occurred  by  reason  of  the  grant  upon  condition. 

8,  If  a  person  conveys  property  to  another,  coupled  with  a  condition 
the  breach  of  which  will,  if  taken  advantage  of,  cause  the  title  to 
revert  to  him,  the  condition  being  to  secure  the  payment  of  money, 
or  the  performance  of  an  obligation  the  breach  of  which  can  be 
fairly  measured  in  money  by  some  established  rule,  the  particular 
thing  to  be  done  or  the  particular  time  of  the  doing  thereof  not 
being  made  essential  and  of  the  very  essence  of  the  contract,  under 
some  circumstances  a  court  of  equity,  by  an  arbitrary  rule  of  con- 
struction peculiar  to  that  jurisdiction,  may  say  the  parties  did  not 
intend  the  full  eff^t  of  their'  language,  but  purposed  to  have  the 
condition  stand  as  security  for  the  performance  of  the  obligation 
or  the  payment  of  an  equivalent  in  money. 

4  By  the  arbitrary  rule  referred  to,  contracts  may  be  judicially  made 
to  read  contrary  to  the  literal  or  reasonable  meaning  of  the  lan- 
guage thereof,  measured  by  ordinary  rules  for  judicial  constmc- 
tion,  and  then  enforced  according  to  the  intention  of  the  parties 
as  judicially  declared* 

6L  The  rule  of  construction  above  indicated  applies  to  prevent  a  for- 
feiture where  the  circumstances  are  such  as  to  fall  within  the 
jurisdiction  of  equity  and  the  person  seeking  the  benefit  thereof  is 
not  guilty  of  having  wilfully  or  inexcusably  violated  his  obligation. 

6L  The  beneficiary  of  a  condition  in  the  conveyance  of  property,  for 
the  breach  of  which  ther  title  thereto  may  reveri  to  him,  may  lose 
the  benefit  thereof  by  conduct  rendering  it  inequitable  for  him  to 
insist  upon  the  forfeiture  as  stipulated. 

7.  Mere  silence  is  not  sufficient  to  waive  a  forfeiture;  but  silence  on 
one  side  and  conduct  in  good  faith  relying  thereon  on  the  other, 
whereby  such  other  is  placed  in  such  a  situation  that  he  will  be 
greatly  damaged  if  the  apparent  attitude  of  his  conditional  grantor 
be  changed  effectively,  will  bind  such  grantor  as  a  waiver  of  the 
benefit  of  the  condition. 

8L  Mere  silence  will  not  operate  as  a  waiver  of  the  benefit  of  a  condition 
in  case  of  an  intentional  breach  thereof,  though  the  conditional 
grantee  incur  expense  which  would  operate  to  his  prejudice  if  the 
grantor  were  thereafter  permitted  to  insist  upon  the  forfeitura 

iL  The  establishment  of  a  railroad  as  a  purely  private  enterprise  can- 
not be  legitimately  aided  by  the  power  of  eminent  domain. 
1(X  The  doctrine,  that  if  a  railroad  company  takes  possession  of  land  for 
a  public  way,  the  owner  thereof  not  objecting,  the  latter  will  be 
presumed  to  have  consented  thereto  and  impliedly  agreed  to  ac- 
cept a  just  compensation  therefor  and  consented  to  rely  upon  the 
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statutoiy  method  of  obtaining  the  same,  has  no  application  to  a 
case  where  the  rights  of  the  parties  are  defined  by  a  written  in- 
strument. 
11.  If  a  railway  corporation  takes  i)09session  of  land  for  a  private  pur- 
pose, its  right  to  do  so  resting  in  a  grant  by  the  owner  thereof, 
and  it  subsequently  loses  that  right  by  forfeiture  to  such  owner,  it 
cannot  thereafter  defy  such  owner  and  continue  to  enjoy  his  prop- 
erty because  it  might  successfully  proceed  in  good  faith  to  acquire 
it  for  a  public  purpose. 

Cassoday,  0.  J.,  dissenta 

[Syllabus  by  Marshall^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Kacine 
county :  Frank  M.  Fish,  Circuit  Judge.    Beveraed. 

Action  to  restrain  a  continuous  nuisance.  The  complaint 
states,  in  substance,  that  plaintiff  was  the  owner  in  fee  sim- 
ple and  in  possession  of  certain  lands  described,  situated  in 
Bacine  county,  Wisconsin;  that  defendants  constructed  a 
spur  railroad  track  thereon,  leading  from  the  main  track 
of  the  Chwago^  Milwaukee  &  St.  Paul  Eailway  Company 
southeasterly  of  said  land,  in  a  northwesterly  direction  to 
the  boundary  line  thereof,  and  intends  to  enter  upon  and 
permanently  occupy  said  premises  for  said  spur  track,  and 
to  operate  railway  freight  trains  over  the  same,  without  per- 
mission of  plaintiff  or  having  first  acquired  the  right  to  do 
so.  The  defendant  Rnickerbocker  Ice  CompoAfiy  answered, 
denying  the  allegations  of  the  complaint  as  to  the  title  and 
possession  of  the  premises  in  dispute,  and  alleging  title  and 
right  of  possession  in  itself,  and  that  such  possession  was 
exclusive  except  that  the  defendant  railway  company  pos- 
sessed a  license  to  maintain  a  railway  track  over  the  same 
for  the  purpose  of  reaching  ice  industries  operated  by  said 
ice  company;  that  the  railway  track  had  been  maintained 
and  oj>erated  continuously  for  more  than  three  years  before 
the  commencement  of  the  action,  by  said  railway  company, 
as  a  part  of  its  public  railway  system.  The  railway  com- 
pany answered  substantially  the  same  as  the  ice  company. 
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On  the  trial  plaintiflf  admitted  that  the  railway  track  had 
been  maintained  and  operated  for  more  than  three  years 
before  the  commencement  of  the  action,  but  claimed  that 
it  was  so  maintained  and  operated  solely  for  use  of  the  de- 
fendant ice  company.  The  following  facts  were  established 
by  the  evidence:  December  15, 1893,  Frederick  Uhen,  under 
whom  both  plaintiflf  and  defendants  claim  title,  conveyed  to 
Thomas  Boyle  the  thirty-three-foot  strip  of  land  across  a 
portion  of  section  34,  town  3,  range  19,  described  in  the 
complaint,  out  of  a  tract  of  land  owned  by  him,  for  a  right 
of  way  for  a  railway  track  leading  from  the  main  track  of 
the  Chicago,  Milwaukee  &  St.  Paul  railway  to  certain  ice 
houses  owned  by  the  grantee  and  his  associates.  The  con- 
veyance was  made  upon  conditions  expressed  therein  as  fol- 
lows: 

"  Provided  that  said  second  party  inqlose  said  premises 
herein  conveyed  with  a  good,  legal  and  sufficient  fence  and 
forever  maintain  the  same,  and  provide  a  suitable  crossing 
in  said  strip  at  a  point  to  be  designated  by  the  first  parties, 
and  to  maintain  gates  in  the  fences  at  such  crossing,  and  to 
build  and  maintain  suitable  culverts  at  the  points  where 
ditches  now  cross  said  premises,  then  this  deed  shall  remain 
of  full  force  and  eflfect;  but  if  at  any  time  said  g^ntee  shall 
suffer  the  above  conditions  to  be  broken,  then  said  described 
premises  shall  revert  back  to  said  first  parties,  their  heirs  or 
assigns." 

Thereafter  Boyle  leased  to  the  defendant  railway  com- 
pany the  center  seventeen  feet  of  said  strip  of  land  and  con- 
tracted with  such  company  to  construct  a  spur  track  thereon 
for  the  exclusive  use  of  himself  and  his  associates  in  the 
operation  of  their  ice  industry.  A  track  was  constructed 
accordingly,  Boyle  and  his  associates  preparing  the  roadbed 
and  the  railway  company  furnishing  the  ties  and  rails  and 
putting  the  same  in  place.  While  such  work  was  in  progress, 
Uhen  made  complaint  to  Boyle  and  others  engaged  therein, 
because  no  provision  was  being  made  for  putting  in  culverts. 
No  attention  was  paid  to  his  complaints  other  than  to  sug- 
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gest  to  him  that  culverts  were  not  necessary.    Ditches  were 
made  on  either  side  of  the  strip,  and  the  cross  drainage 
ditches,  agreed  to  be  preserved  by  culverts  under  the  track, 
were  connected  with  such  side  ditches  so  that  the  water 
would  flow  through  them  oflf  from  plaintiflfs  land.    There 
was  delay  in  putting  in  the  farm  crossing,  but  it  was  finally 
put  in  and  accepted.     Soon  after  the  construction  of  the 
spur  track  the  rights  of  Boyle  in  the  land,  by  mesne  convey- 
ances, became  vested  in  the  defendant  ice  company.    The 
condition  in  respect  to  fencing  the  land  was  never  performed. 
Uhen  made  complaint  as  to  that  on  several  occasions,  at  one 
time  giving  notice  that  the  title  conveyed  by  him  could  be 
reclaimed  because,  of  neglect  to  build  the  fence.   During  the 
summer  of  1899,  upon  Uhen  complaining  about  the  failure 
to  build  the  fence,  he  was  promised  that  the  premises  should 
be  inclosed  after  harvest  time  of  that  year.    He  acquiesced 
in  that.   In  November,  thereafter,  plaintiff  became  the  owner 
of  the  land,  by  conveyance  from  Uhen,  out  of  which  he  con- 
veyed the  premises  in  controversy.   Thereafter,  with  knowl- 
edge of  and  without  protest  from  Uhen,  the  defendants 
fenced  that  part  of  such  premises  leased  to  the  railway  com- 
pany.   Thereafter,  on  January  4, 1900,  Uhen  went  upon  the 
strip  of  land  for  the  purpose  of  reclaiming  title  thereto  for 
nonperformance  of  the  conditions  of  the  deed.    He  then 
declared  in  the  presence  of  several  persons  the  purpose  of 
his  entry,  and  constructed  fences  across  the  ends  of  the  strip 
so  as  to  exclude  all  comers  therefrom.    He  then  conveyed 
the  land  to  plaintiff,  who  thereafter  removed  the  side  fences 
of  the  seventeen-foot  strip,  making  the  entire  thirty-three- 
foot  strip  a  part  of  her  inclosure.    The  railroad  company 
did  not  construct,  operate,  or  intend  the  spur  track  for  pub- 
lic use,  but  established  it  for  the  exclusive  use  of  the  owners 
of  the  ice  industry  served  by  it. 

At  the  close  of  the  trial  the  plaintiff's  attorneys  requested 
the  court  to  find  facts  in  accordance  with  the  foregoing. 
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presenting  written  findings  to  that  effect,  which  request  was 
refused.  A  decision  was  rendered  for  defendants,  the  find- 
ings of  fact  being  to  the  effect  that  the  spur  track  was  con- 
structed and  operated  for  public  purposes;  that  the  defendant 
ice  company  was  the  owner  and  entitled  to  the  possession  of 
the  premises  in  dispute;  that  the  railway  track  was  owned 
and  operated  by  the  Chicago^  Milwaukee  (&  St.  Paul  Railway 
Company y  and  was  on  the  premises  by  license  of  the  ice  com- 
pany; that  plaintiff  was  not  entitled  to  any  compensation 
from  the  defendants  for  the  land  or  for  the  use  thereof,  and 
had  not  suffered  and  would  not  suffer  any  injury  by  reason 
of  any  acts  of  the  defendants  or  either  of  them. 

Judgment  was  rendered  upon  such  findings  in  favor  of 
the  defendants  for  costs. 

Louis  H,  Eohr^  attorney,  and  John  B.  Simmons^  of  coun- 
sel, for  the  appellant,  argued,  among  other  things,  that  the 
action  was  brought  to  protect  plaintiffs  possession  after  re- 
entry by  her  grantor  and  after  conveyance  and  delivery  of 
possession  by  him  to  her.  She  did  not,  and  never  intended 
to,  bring  an  action  in  equity  to  declare  and  enforce  a  for- 
feiture. Not  only  is  it  well  settled  that  a  forfeiture  cannot 
be  enforced  in  that  form  of  action;  but  it  is  equally  well  set- 
tled that  only  the  grantor  can  take  advantage  of  a  condition 
subsequent,  and  that  until  re-entry  he  has  no  interest  in  the 
land  which  he  can  convey;  so  that  plaintiff's  right  depends 
entirely  upon  the  title  having  revested  by  act  of  her  grantor, 
before  the  conveyance  to  her.  2  Devlin,  Deeds,  §  969 ;  Mar- 
tindale.  Conveyancing,  §  124;  1  Jones,  Real  Prop.  §§  708, 
723,  728;  Royt  v.  Ketcham,  54  Conn.  60,  62;  Upington  v. 
Corrigan,  151  N.  T.  143,  37  L.  R.  A.  794;  Ruch  v.  Rock 
Island,  97  U.  S.  693',  Boone  v.  Clarh,  129  III.  466;  Southard 
V.  Central  R,  Co,  26  N.  J.  Law,  21.  A  condition  subsequent 
is  not  waived  by  mere  indulgence  or  silent  acquiescence  in 
the  grantor's  failure  to  perform,  unless  there  be  shown  some 
element  of  estoppel.    1  Jones,  Real  Prop.  §  705;  2  Devlin, 
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Deeds,  §  959;  6  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  608; 
Royal  V.  Aultman  cfe  Taylor  Co.  116  Ind.  424;  Pepin  Co,  v. 
Prvadle,  61  Wis.  301, 308;,  RowelZ  v.  Jewettj  71  Me.  408;  Ujh 
ington  v.  Corriga/n^  151  X.  Y.  143.  The  re-entry  by  plaint- 
iflf's  grantor  invested  him  with  the  full  legal  title  to  the 
premises.  1  Jones,  Real  Prop.  §  716;  Brickett  v.  Spofford^ 
14  Gray,  514;  Hancock  v.  Carlton^  6  Gray,  60;  Bowen  v, 
Bowen^  18  Conn.  535;  O^Brien  v.  Henry ^  6  Ala.  787;  Dugan 
V.  Thomas,  79  Me,  221;  Barker  v.  Cohb,  36  N.  H.  344;  GU- 
Christ  V.  Foxen,  95  Wis.  428.  And  having  such  title  he  could 
convey  the  premises  to  another.  Homer  v,  C,  M.  &  St.  P. 
R.  Co.  38  Wis.  165;  Langley  v.  Chapin,  134  Mass.  82,  87. 
Namerous  cases  will  be  found  in  the  reports  where  chancery 
has  sustained  an  action,  after  condition  broken  and  re-entry, 
to  remove  a  cloud  on  the  title  by  canceling  the  conveyance 
containing  such  condition.  OUchrist  v,  Foxen,  95  Wis.  428, 
440;  Liebrandv.  Otto^  59  Cal.  242;  Birmingham 'o,  Lesan^^^ 
Me.  495,  499;  MoU  v.  DanviUe  Seminary,  129  III.  403,  415; 
Harper  v.  Tidholm,  155  III.  370, 376;  McCMlam.  v.  Coffin,  93 
Ind.  456,  461 ;  Indianapolis,  P.  <&  C  R,  Co.  v.  Hood,  66  Ind. 
580;  Bichter  v.  Richter,  111  Ind.  456,  461. 

Thomas  M.  Kearney,  attorney  for  the  Chicago,  Milwaukee 
<&  St.  PaniZ  Railway  Company,  and  James  Cavanagh,  attorney 
for  the  Knickerbocker  Ice  Company,  for  the  respondents,  con- 
tended, inter  alia,  that  this  is  an  attempt  to  obtain  indirectly 
from  the  court  that  which  a  court  of  equity  will  not  do 
directly.  That  a  court  of  equity  will  not  entertain  an  action 
to  aid  or  enforce  a  forfeiture  is  well  settled.  Clark  v.  Drake, 
3  Pin.  228;  LoAJoe  v.  Hyde,  39  Wis.  345;  Pomeroy,  Eq.  Jur. 
§  459;  Donnelly  v.  Eastes,  94  Wis.  390;  Stringer  v.  K,  Mt. 
P.  &  N.  R.  Co.  59  Iowa,  277.  The  conduct  of  plaintiff's 
grantor  in  treating  obligations  imposed  upon  the  grantee  in 
the  deed  of  the  strip  of  land  referred  to  as  continuing  obli- 
gations, after  default,  and  in  insisting  upon  and  accepting 
performance  up  to  what  was  practically  the  time  of  the 
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alleged  re-entry,  constitutes  a  waiver  of  his  right  to  declare 
the  title  forfeited,  if  such  right  ever  existed.  2  Washb. 
Real  Prop.  (5th  ed.),  20,  21,  and  cases  cited;  Fry,  Specific 
Performance,  536,  '537;  Parsons,  Contracts,  *506,  *507; 
Tancey  v.  S.  A  W.  R,  Co.  101  Ala.  234;  Ludlow  v.  JUT.  T.  db 
H.  R.  Co.  12  Barb.  440. 

Marshall,  J.  The  statement  of  facts  shows  that,  though 
there  was  no  controversy  but  that  Uhen  conveyed  the  land 
to  Boyle  upon  conditions  subsequent  which  were  breached, 
and  reclaimed  the  property  by  a  distinct  assertion  of  his 
rights  —  so  far  as  a  reclaimer  thereof  was  possible  under  the 
circumstances  —  before  the  conveyance  to  appellant,  it  was 
held  that  his  first  grantee  was  the  owner  of  the  property 
and  entitled  to  recover  costs  of  the  appellant  That  conclu- 
sion was  reached  upon  several  grounds  which  we  will  con- 
sider. 

The  principal  reason  suggested,  why  it  was  supposed  ap- 
pellant was  not  entitled  to  recover,  is  that  a  court  of  equity 
will  not  exercise  its  jurisdiction  to  declare  or  aid  a  forfeiture, 
but  leave  the  parties  to  their  remedy  at  law*  We  are  unable 
to  perceive  how  that  principle  applies  to  this  case.  Appel- 
lant did  not  seek  by  her  suit  to  reclaim  the  property  in  con- 
troversy. Her  complaint  and  the  evidence  in  support  of  it, 
at  every  point,  repel  any  such  idea.  The  pleading  distinctly 
declared  that  plaintiff  was  the  absolute  owner  of  the  prop- 
erty in  dispute  and  in  possession  thereof.  To  establish  the 
truth  thereof,  proof  was  made  that  her  grantor,  under  whom 
all  parties  to  the  suit  claimed  title,  sold  the  property  upon 
conditions  subsequent  to  the  grantor  of  the  ice  company; 
that  such  conditions  were  breached;  and  that  such  grantor 
made  re-entry  for  the  purpose  of  enforcing  a  forfeiture  of 
the  property  to  him,  and  then  made  a  conveyance  thereof 
to  appellant.  There  can  be  no  question  but  that  such  cir- 
cumstances caused  the  title  conveyed  to  Boyle  to  revert  to 
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Uhen  if  his  entry  was  rightful.  Oilchrist  v,  Foxen^  95  Wis. 
428.  The  learned  circuit  judge  seems  to  have  supposed, 
and  counsel  for  respondents  now  maintain,  that  the  evi- 
dentiary facts  showing  title  in  appellant,  notwithstanding 
the  paper  title  in  the  ice  company,  should  have  been  pleaded. 
Manifestly,  that  is  a  mistake.  If  one  sells  and  conveys  real 
estate  upon  condition  subsequent,  and  the  title  thereto 
thereafter  reverts  to  him,  he  may  then  invoke  judicial  reme- 
dies in  respect  thereto,  pleading  his  title  in  general  terms 
the  same  as  if  that  title  were  dependent  upon  any  other  cir- 
cumstances. It  follows  that  the  judgment  appealed  from 
cannot  be  sustained  upon  the  theory  that  the  action  was 
brought  for  the  purpose  of  forfeiting  the  title  to  the  prop- 
erty for  nonperformance  of  the  conditions  subsequent.  It 
was  instituted  upon  the  theory  that  the  title  had  been  al- 
ready reclaimed  and  was  vested  in  appellant,  and  the  re- 
spondents must  stand  or  fall  on  the  facts  in  that  regard. 
The  court  further  grounded  the  judgment  on  ^he  doctrine 
that  equity  will,  in  some  cases,  intervene  where  there  has 
beea  a  failure  to  perform  a  condition  subsequent,  and  pre- 
vent a  forfeiture.  Here  there  was  failure  again  to  perceive, 
as  it  seems,  that  the  rule  mentioned  is  one  invoked  to  pre- 
vent, not  to  defeat  a  forfeiture  after  it  has  occured.  Unless 
one  keeps  in  mind  the  peculiar  doctrine  of  equity  in  respect 
to  this  matter  he  may  be  misled  by  the  expressions  of  courts 
and  text- writers  as  well.  In  Donnelly  v,  JSastes,  94  Wi^  390, 
396  this  language  was  used : 

"  If  there  were  a  riffhtful  entry  for  condition  broken,  so 
that  the  estate  revested  under  the  terms  of  the  deed,  or  even 
if  the  title  revested  under  the  terms  of  the  deed  without  a 
re-entry,  the  court  is  yet  not  powerless  to  relieve  the  de- 
fendant from  the  consequences  thereof." 

That  was  said  having  in  mind  that,  regardless  of  the  ex- 
press intent  of  the  parties,  or  the  intention  inferable  from 
the  language  used  by  them,  applying  strict  legal  principles 
thereto,  which  would  effect  a  reversion  of  the  title,  a  court 
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of  equity  may,  in  some  circumstances,  hold  the  real  con- 
tractual intent  not  to  be  according  to  the  literal  meaning  of 
such  language  or  within  the  reasonable  scope  thereof  ac- 
cording to  the  ordinary  rules  for  the  construction  of  con- 
tracts, but  that  the  condition  was  created  as  a  mere  security 
for  the   performance  of  an  obligation   resting  upon   the 
grantee,  and  give  effect  thereto  in  opposition  to  the  ex- 
pressed intent  of  the  parties.    By  such  arbitrary  rule  of  con- 
struction the  title  which  would  be  in  the  grantor  at  law  is 
held  lo  be  still  in  the  conditional  grantee,  and  so  subject  to 
control  in  equity  that  the  conditional  grantor  may  be  com- 
pelled to  accept  compensation  in  money  for  the  damages 
suffered  by  nonperformance  of  the  condition  in  lieu  of  an 
enforcement  of  his  legal  rights,  the  theory  being  all  the  way 
through  that  there  has  been  no  real  violation  of  the  con- 
tractual intent  of  the  parties.    The  rule  followed  in  such  a 
case  is  the  one  which  is  supposed  to  justify  courts  in  saying 
that  parties,  in  stipulating  for  the  payment  of  a  specific  sum 
as  damages  for  breach  of  a  contract,  did  not  mean  what  they 
said,  but  intended  the  sum  named  to  stand  as  security  against 
loss  from  such  breach,  and  the  recoverable  damages  therefor 
to  be  limited  to  enough  to  adequately  measure  such  loss. 
2  Story,  Eq.  Jur.  (13th  ed.),  §§  1314, 1315.    The  process  by 
which  courts  thus  turn  a  contract  which  parties  say  they 
made  into  what  the  law  says  on  the  subject  was  treated 
at  considerable  length  in  Seeman  v.  Biemannj  108  Wis.  365. 
An  eminent  text- writer  is  there  quoted,  in  effect,  thus :  *  Par- 
ties may  contract  for  stipulated  damages  at  their  pleasure, 
but  such  damages  only  as  the  law  says  are  liquidated,  ac- 
cording to  the  artificial  rules  which  have  been  adopted  to 
justify  courts  in  saying  what  parties  intended,  are  in  fact 
to  be  regarded  as  such  damages.'    So,  as  regards  a  condition 
subsequent  in  a  deed,  regardless  of  the  intention  of  the 
parties  as  indicated  by  the  fair  meaning  of  their  language, 
in  certain  cases,  to  prevent  the  great  hardship  which  would 
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flow  from  giving  effect  to  the  strict  legal  contractual  intent, 
the  court  will,  by  construction  dependent  upon  no  reason 
which  can  be  easily  assigned,  other  than  a  long  line  of  prece- 
dents grounded  wholly  upon  the  arbitrary  power  of  the 
court,  say  that  they  intended  something  else,  and  by  that 
means,  in  theory,  not  take  title  from  the  grantor  upon  con- 
dition after  it  has  reverted  to  him  by  breach  of  condition 
and  assertion  of  his  right,  but  hold  that  the  title  still  re- 
mains in  the  conditional  grantee  in  harmony  with  the  judi- 
cial intention,  we  may  call  it,  and  in  that  way  save  his 
adversary  from  the  consequences  of  his  fault,  preserving 
the  title  to  the  property  in  him  notwithstanding  such  fault, 
giving  the  grantor  a  money  consideration  for  his  damages. 
While,  viewing  the  situation  from  the  legal  rights  of  the 
parties,  relief  is  granted  after  forfeiture  if  at  all,  as  said  in 
Donndhf  v.  EasteSy  94  Wis.  390,  the  absurdity  is  avoided  by 
the  arbitrary  holding  that  no  such  forfeiture  has  occurred 
because  the  parties  intended  otherwise,  regardless  of  what 
they  said  on  the  subject.  The  origin  of  such  arbitrary  deal- 
ing with  contracts  in  violation  of  the  general  rule  that 
courts  cannot  make  contracts  for  parties  —  can  only  inter- 
pret them  so  far  as  to  determine  what  the  parties  intended, 
and  enforce  such  intent,  not  going  for  their  purpose  out- 
side the  reasonable  scope  of  the  language  they  saw  fit  to 
use  to  express  it  —  is  involved  in  much  obscurity,  but  it  is 
one  of  the  oldest  doctrines  of  equity  jurisprudence,  and, 
although  the  reason  for  it  is  difficult  to  discover  in  the  light 
of  what  judicial  remedies  are  ordinarily  supposed  to  stand 
for,  it  has  many  vigorous  defenders.  Judge  Story,  in  his 
work  on  Equity  Jurisprudence  (vol.  2,  §  1316),  says: 

"  Law,  as  a  science,  would  be  unworthy  of  the  name  if  it 
did  not,  to  some  extent,  provide  the  means  of  preventing 
the  mischiefs  of  improvidence,  rashness,  and  blind  confi- 
dence and  credulity  on  the  one  side,  and  of  skill,  avarice, 
cunning,  and  a  gross  violation  of  the  principles  of  morals 
and  conscience  on  the  other.     There  are  many  cases  in 
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which  courts  of  equity  interfere  upon  mixed  grounds  of  this 
sort.  Thet^  is  no  more  intrinsic  sanctity  in  stipulations  by 
contract  than  in  any  other  solemn  acts  of  parties  which  are 
constantly  interfered  with  by  courts  of  equity  upon  the 
broad  ground  of  public  policy  or  the  pure  principles  of 
natural  justice." 

That  was  said  by  the  learned  author  with  reference  to 
situations  not  involving  any  fraud,  either  in  fact  or  in  law. 

The  rule  of  equity  discussed  is  not  one  of  universal  ap- 
plication. It  does  not  extend  beyond  situations  where  there 
is  some  room  for  saying  the  conditions  were  inserted  to 
stand  as  security,  either  for  the  payment  of  money  or  the 
performance  of  some  promise,  damages  for  a  breach  of 
which  are  susceptible  of  ascertainment  by  some  definite 
rule,  and  the  doing  of  the  particular  thing,  or  the  doing 
thereof  at  a  particular  time,  was  not  the  principal  object 
secured  by  the  condition.  2  Story,  Eq.  Jur.  (13th  ed.), 
§  1321 ;  2  Washb.  Real  Prop.  (5th  ed.),  24;  Gates  v.  Pamdy, 
93  Wis.  294;  Nelson  v,  Stephens,  107  Wis.  136;  Donnelly  v. 
Eastes,  94  Wis.  390.  Courts  and  text- writers  acknowledge 
the  limitation  mentioned  to  be  distinctly  marked.  This 
language  is  used  in  2  Story,  Eq.  Jur.  (13th  ed.),  §  1321: 

"It  is  admitted,  indeed,  that  where  the  condition  or  for- 
feiture is  merely  a  security  for  the  nonpayment  of  money, 
there  it  is  to  be  treated  as  a  mere  security  and  in  the  nature 
of  a  penalty,  and  is  accordingly  relievable.  But  if  the  for- 
feiture arises  from  the  breach  of  any  other  covenants  of  a 
collateral  nature,  as  for  example  ot  a  covenant  to  repair, 
there,  although  compensation  might  be  ascertained,  .  .  . 
yet  it  has  been  held  that  courts  of  equity  ought  not  to  re- 
lieve, but  should  leave  the  parties  to  their  remedy  at  law." 

The  subject  was  discussed  at  some  length  in  Klein  v.  In- 
s^iranoe  Co.  104  U.  S.  88,  where  it  was  held  that  the  doctrine, 
that  the  consequences  of  nonperformance  of  a  condition 
precedent  are  relievable  in  equity  upon  the  basis  of  a  money 
compensation  for  damages  suffered,  has  no  application  to  a 
case  where  the  condition  was  inserted  in  the  contract  to 
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secure  something  other  than  the  payment  of  money  or  some- 
thing having  a  distinct  money  value,  which  was  made  a 
principal  and  essential  thing.  The  case  before  the  court  in- 
volved the  question  of  whether  equity  can  relieve  from  the 
consequences  of  failure  to  make  payment  of  a  renewal  pre- 
mium upon  an  insurance  policy,  the  contract  stipulating  the 
effect  thereof  to  be  to  render  the  policy  void.  It  was  con- 
tended on  the  one  side  that  the  damage  to  the  company  by 
reason  of  being  out  of  the  money  a  short  time  was  easily 
ascertainable,  and  that,  ^s  compensation  could  be  made 
therefor,  equity  had  jurisdiction  to  say  that  the  insurance 
company  should  take  that  compensation  instead  of  what  was 
its  right  under  the  terms  of  the  insurance  contract.  The  de- 
cision was  adverse  thereto,  because  the  condition  was  not 
inserted  merely  to.  secure  payment  of  money,  but  to  secure 
prompt  payment  in  accordance  with  a  general  policy  of  the 
company,  and  because  the  injurious  consequences  of  a  vio- 
lation thereof  could  not  be  measured  by  any  definite  rule. 
It  is  not  strictly  accurate  to  say,  expressly  or  by  inference, 
that  relief  from  a  breach  of  condition  subsequent  can  be 
granted  merely  because  a  stipulation  for  a  forfeiture  was  in- 
serted in  the  contract  as  a  security.  Nelson  v,  Stephens,  107 
Wis.  145.  It  must  stand  as  security  for  the  payment  of 
money  or  for  the  performance  of  something  the  breach  of 
which  can  be  definitely  measured  in  money,  the  doing  of  the 
particular  thin^,  or  the  doing  of  it  at  a  particular  time,  not 
being  by  the  contract  expressly  made  material,  or,  in  other 
words,  of  the  essence  thereof.  There  is  no  better  illustra- 
tion of  this  than  the  ordinary  agreement  to  pay  a  certain 
sum  of  money  at  a  particular  time  upon  a  land  contract, 
coupled  with*  a  condition  of  forfeiture  in  case  of  the  nonpay- 
ment according  to  the  agreement.  Ordinarily  it  is  held  that 
the  payment  of  the  money  is  the  principal  thing.  Therefore, 
equity  will  give  compensation  for  the  breach  as  to  time  by 
the  usual  rules  for  measuring  loss  caused  by  a  breach  of  an 
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agreement  as  to  time  in  the  payment  of  money.  But  if  the 
contract  expressly  and  unequivocally  makes  time  of  payment 
the  principal  thing  the  condition  was  inserted  to  secure, 
equity  will  not  relieve  froni  a  breach  thereof  though  no  real 
pecuniary  loss  be  suffered  thereby  by  the  person  entitled  to 
the  benefit  of  the  condition.  In  Gates  v.  Parmly^  93  Wis. 
294,  this  language  was  used:  "It  would  seem  that  where 
the  condition  is  security  for  the  payment  of  money  or  the 
performance  of  any  particular  act,  relief  may  be  granted." 
The  broad  statement  was  unnecessary  to  the  decision  of  the 
case  in  which  it  was  used  and  may  be  misleading.  Mani- 
festly, courts  have  not  yet  gone  so  far  as  to  hold  that  equity 
can  relieve  from  the  consequences  of  the  breach  of  a  condi- 
tion wherever  it  stands  as  security  for  the  performance  of 
some  act.  It  cannot  if  the  act  itself  is  of  the  essence  of  the 
contract,  the  principal  thing;  and  it  cannot  if  the  damages 
caused  by  the  breach  are  not  susceptible  of  accurate  deter- 
mination by  calculation,  substantially  the  same  as  if  the  act 
were  the  mere  payment  of  money. 

It  is  said  by  Judge  Story  that  the  English  courts  hold 
that  in  all  cases  of  forfeiture  for  the  breach  of  any  cove- 
nant  other  than  the  covenant  to  pay  rent,  no  relief  ought 
to  be  granted  in  equity  unless  upon  the  ground  of  accident, 
mistake,  fraud,  or  surprise,  although  the  breach  is  capable 
of  a  just  compensation.  2  Story,  Eq.  Jur.  (13th  ed.),  §  1323. 
A  somewhat  broader  doctrine  than  that  has  prevailed  in 
the  courts  of  this  country,  care  being  exercised,  as  indicated 
in  Kldn  v.  Insurance  Co,  104  U.  S.  88,  not  to  substitute  a 
contract  of  their  own  for  the  one  the  parties  made  so  as  to 
prevent  them  from  having  the  thing  made  by  them  the  very 
essence  of  their  agreement.  Probably  as  valuable  a  discus- 
sion of  the  scope  of  the  rule,  as  recognized  generally  in  this 
country,  as  can  be  found,  is  in  the  opinion  of  Kedfield, 
C.  J.,  in  Henry  V.  Tujyper^  29  Vt  358.  In  Origg  v.  Landis,  21 
N.  J.  Eq.  494,  it  was  held  that  a  court  cannot  relieve  from 
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tbe  consequences  of  the  breach  of  a  condition  subsequent 
that  certain  improvements  shall  be  put  upon  granted  prem- 
ises within  a  specified  time,  it  appearing  that  time  was 
made  by  the  contract  a  principal  thing;  that  the  condition 
of  forfeiture  in  such  a  case  is  not  made  merely  to  secure  the 
making  of  the  improvements,  but  the  making  of  them  within 
a  particular  time  agreed  upon.  In  discussing  the  subject  the 
court  said: 

*  It  not  to  be  supposed  that  a  court  of  equity  will  lightly 
dispense  with  contracts  made  between  competent  parties, 
ana  substitute  other  agreements  more  in  accordance  with 
variable  rules  of  right  and  conscience.  Such  contracts  will 
be  enforced  according  to  the  intention  of  the  parties  ex- 
pressed and  implied,  unless  it  can  be  shown  that  thereby 
some  hardship  or  wrong,  not  within  the  presumed  contem- 
plation of  the  parties  at  the  time,  will  result  from  such  en- 
forcement.' 

From  what  has  been  said  it  seems  clear  that  the  doctrine, 
that  a  court  of  equity  may  relieve  a  party  from  the  conse- 
quences to  him  of  his  breach  of  a  condition  subsequent,  does 
not  apply  to  the  facts  of  this  case.  The  condition  was  not 
inserted  in  the  deed  to  secure  the  payment  of  money,  nor 
the  performance  of  any  act  that  could  be  substantially  per- 
formed by  the  payment  of  money  damages.  The  condition 
was  not  only  to  inclose  the  granted  premises  by  a  good  and 
sufficient  legal  fence,  but  it  was  to  maintain  the  same  for- 
ever. The  grantee  agreed  to  put  in  culverts  where  the 
cross  drainage  ditches  were  intercepted  by  the  railway  road- 
bed, and  put  in  a  suitable  crossing  where  desired  by  the 
grantor,  with  substantial  gates  in  the  side  fences,  and, 
by  inference,  to  maintain  such  connecting  culverts,  cross- 
ing, and  gates  perpetually.  There  is  no  rule  by  which 
damages  for  failure  to  do  those  things  can  be  accurately 
measured  in  money.  Moreover,  it  is  manifest  that  the 
performance  of  the  acts  mentioned  was  made  a  principal 
thing,  a  matter  of  the  very  essence  of  the  contract.    The 
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learned  court  said  that  no  pecaniary  loss  accrued  to  the 
grantor  by  reason  of  the  default  of  the  grantee,  and  there- 
fore he  would  hold  that  equity  would  shield  the  respond- 
ents from  the  effects  of  the  default.  The  fact  that  no 
damages  accrued  to  Uhen,  which  the  court  could  recognize 
and  measure  in  money,  notwithstanding  evidence  showing 
a  clear  breach  of  the  conditions  of  the  deed,  should  haVe 
prevented,  rather  than  called  for,  an  application  of  the  rule 
mentioned.    In  Wafer  v.  MoccUOy  9  Mod.  112,  it  was  said: 

^  If  a  man  makes  a  lease  for  life  upon  condition  that  the 
lease  shall  be  forfeited  if  the  lessee  assigns  or  aliens  it  with- 
out license,  and  afterwards  the  lessee  doth  assign  it  with- 
out license,  that  is  a  forfeiture;  and  such  a  forfeiture  against 
which  the  court  cannot  relieve,  because  it  is  not  known 
what  shall  be  the  measure  of  damages;  for  the  court  never 
relieves  but  in  oases  where  it  can  give  some  compensation 
in  damages,  and  where  there  is  some  rule  to  be  the  meas- 
ure of  such  damages,  to  avoid  being  arbitrary.' 

That  was  quoted  with  approval  in  Sanders  v.  Pope^  12 
Ves.  281,  and  is  found  often  referred  to  in  American  decis- 
ions. The  idea  running  through  all  the  authorities  is  that 
one  of  the  essentials  to  the  application  of  the  doctrine,  that 
a  court  of  equity  may  relieve  from  the  consequences  of  a 
breach  of  a  condition  subsequent,  is  that  the  damages  flow- 
ing from  the  breach  must  be  such  that  the  court  can  meas- 
ure the  same  in  money  by  some  established  rule. 

If  the  breach  of  such  a  condition  as  those  involved  in  this 
case  could  be  under  some  circumstances  dealt  with  by  a 
court  of  equity,  so  as  to  save  the  wrongdoer  from  the  legal 
consequences  thereof,  respondents  would  still  have  dilB- 
culty,  for  equity  does  not  use  its  jurisdiction  to  save  a  party 
in  such  a  case,  if  his  default  was  wilful  or  inexcusable.  1 
Jones,  Real  Prop.  §  732.  The  doctrine  applies  that  he  who 
seeks  equity  must  apply  with  clean  hands.  There  must  be 
grounds  for  equitable  relief  falling  within  the  scope  of  the 
jurisdiction  of  the  court,  and  the  circumstances  of  the  par- 
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ticular  situation  most  be  such  as  to  excite  a  court  of  con- 
science to  activity.  How  does  this  case  stand  tested  by  that 
rule  ?  Neither  Boyle  nor  his  grantee,  the  Knickerbocker 
Ice  Compamf^  constructed  or  attempted  to  construct  the 
connecting  culverts  to  preserve  the  usefulness  of  the  cross 
drainage  ditches.  The  failure  was  not  caused  by  any  mis- 
take, nor  was  it  the  result  of  mere  negligence.  The  obliga- 
tion of  the  deed  was  intentionally  disregarded.  Uhen  called 
Boyle's  attention  to  such  obligation  at  the  time  he  was  pre- 
paring the  granted  premises  for  the  railroad  track.  He  was 
informed,  in  effect,  that  the  culverts  would  not  be  put  in 
because  the  purpose  thereof  could  be  served  in  another  way. 
It  is  no  answer  to  the  neglect  to  construct  culverts  to  say 
that  the  ditches  made  on  either  side  of  the  granted  prem- 
ises, and  the  connection  thereof  with  the  cross  drainage 
ditches,  served  the  purpose  of  the  culverts.  The  grantor 
was  entitled  to  have  just  what  he  bargained  for.  The  agree- 
ment to  inclose  the  granted  premises  was  not  performed, 
though  Boyle  and  his  grantee,  the  ice  company,  were  re-' 
quested  time  and  again  to  do  so,  attention  being  called  at 
one  time  to  the  fact  that  the  granted  premises  could  be  re- 
claimed for  the  default  in  that  regard.  Though  in  June, 
1899,  Uhen  consented  to  a  delay  in  the  construction  of  the 
fence  till  after  harvest  time,  upon  condition  of  its  being 
then  constructed,  no  attempt  was  made  to  fulfil  that  con- 
dition. In  November,  1899,  the  railroad  company  inclosed 
the  center  seventeen  feet  of  the  premises,  being  that  portion 
theretofore  leased  to  it  by  the  ice  company.  That  was  not 
a  substantial  compliance  with  the  conditions  of  the  deed. 
On  the  contrary,  it  was  a  wilful  disregard  thereof.-  It  was 
a  distinct  declaration  to  Uhen  that  the  defendants  proposed 
to  build  the  fence  in  such  manner  as  they  saw  fit,  instead 
of  to  inclose  the  thirty-three-foot  strip  of  land  according  to 
the  terms  of  the  deed.  Such  a  disregard  of  the  rights  of 
Uhen,  in  the  absence  of  proof  of  a  waiver  thereof  on  his 
Vol.112  — 26 
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part,  leaves  respondents  in  no  situation  to  be  recognized  in 
a  court  of  equity. 

It  is  suggested  that  Uhen  waived  performance  of  the  con- 
ditions of  the  agreement,  and  that  his  re-entry  was  not  right- 
ful on  that  account.  It  is  elementary  that  a  person  circum- 
stanced as  be  was  may  lose  the  benefit  of  the  condition  of 
his  grant  by  an  express  or  implied  waiver  thereof.  Andrews 
V,  8mter,  32  Me.  394;  Ludlow  v.  N.  Y.dsE.  R.  Co.  12  Barb. 
440;  Guild  v,  Richai^da,  16  Gray,  309;  Rublardv.  Hvhhardy 
97  Mass.  188;  Sharon  L  Go,  v.  Erie,  41  Pa.  St.  841;  Grigg  v. 
Landis,  21  N.  J.  Eq.  494;  BonniweU  v.  Madison^  107  Iowa, 
85;  1  Jones,  Real  Prop.  §  699.  However,  the  record  before 
us  does  not  disclose  evidence  to  establish  a  waiver.  Mere 
silence  or  delay  is  not  sufficient  for  that  purpose  any  more 
than  to  create  an  estoppel  which  will  prevent  the  assertion 
of  a  right.  That  was  all  there  was  in  this  case.  Where  the 
benefit  of  a  condition  subsequent  has  been  adjudged  lost  by 
silence  or  delay,  the  person  failing  to  perform  relied  upon 
the  attitude  of  his  obligee  as  evincing  consent,  and  incurred 
expense  or  placed  himself  in  such  a  situation  by  reason 
thereof  that  a  change  of  the  apparent  position  of  such  obligee, 
if  given  effect,  would  seriously  prejudice  the  obligor.  Lud- 
low V.  N,  Y.  c&  S.  R.  Co.,  supra,  is  a  good  illustration.  The 
plaintiff  conveyed  land  for  right  of  way,  to  a  railway  com- 
pany, upon  condition  of  its  road  being  completed  over  the 
premises  on  or  before  a  particular  day  named  in  the  convey- 
ance. The  condition  was  not  satisfied.  The  grantor  failed 
to  claim  the  benefit  of  the  condition  for  two  years  after  the 
breach.  He  kept  silent  during  that  time  as  to  any  intention 
to  claim  a  forfeiture,  and  in  the  meantime,  to  his  knowledge, 
the  grantee  actually  constructed  the  road  as  provided  in  the 
grant.  The  court  held  that  the  condition  of  the  grant  was 
waived  by  the  conduct  of  the  grantor,  not  because  of  mere 
delay  or  silence,  but  because  such  conduct  induced  the 
grantee  to  expend  money  which  would  be  lost  if  he  were 
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allowed  to  reclaim  the  property.  In  Hvhhard  v,  Huhhardy 
97  Mass.  188,  the  conditional  grantor  received  benefits  from 
the  grant  after  the  breach,  keeping  silent  as  to  any  purpose 
to  insist  upon  a  forfeiture.  In  Oray  v,  Blcmchardy  8  Pick. 
284,  292,  it  was  said  that  mere  indulgence  alone  is  never 
construed  into  a  waiver  of  a  breach  of  condition.  In  Grigg 
V.  Zandis^  21  K  J.  Eq.  494,  a  breach  of  a  condition  as  to 
making  improvements  upon  the  granted  premises  was  held 
waived  because  the  grantee,  relying  upon  indulgence  in  that 
there  was  delay  in  claiming  a  forfeiture,  and  silence  as  to 
any  intention  in  that  regard,  conveyed  the  property  to  an- 
other, who  in  good  faith  made  the  improvements  agreed 
upon  and  made  payments  of  the  purchase  money  to  the 
grantor,  who  received  the  same,  but  without  knowledge  of 
the  breach  of  the  condition. 

Further  discussion  of  this  branch  of  the  case,  or  citation 
of  authority,  seems  unnecessary.  There  is  some  ground  for 
saying  that  the  demand  for  the  construction  of  the  fence, 
long  after  the  breach  in  respect  to  the  culverts,  indicated  a 
purpose  to  submit  permanently  to  the  method  adopted  by 
the  grantee  for  conducting  water  from  the  cross  drainage 
ditches  ofF  from  the  grantor^s  land,  so  that,  if  such  demand 
had  been  complied  with,  all  the  conditions  of  the  deed 
would  be  deemed  waived.  But  the  fence  was  not  con- 
structed. The  act  of  building  a  fence  inclosing  the  center 
seventeen  feet  of  the  premises  was  such  a  manifestly  inten- 
tional disregard  of  the  obligations  contained  in  the  deed, 
that  the  grantor  lost  no  rights  merely  by  not  objecting 
thereto.  It  has  never  been  held  that  an  open,  intentional 
violation  of  the  obligations  of  a  grant  is  sufficient  in  equity, 
coupled  with  mere  silence  on  the  part  of  the  obligee,  to 
constitute  a  waiver  of  strict  performance. 

The  only  other  ground  upon  which  judgment  was  awarded 
to  respondents  is  that  the  premises  in  controversy  were  en- 
tered upon  by  consent  of  the  ice  company  and  the  railway 
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track  laid  down  and  devoted  to  pablic  purposes,  and  that 
the  only  remedy  of  appellant,  if  she  possesses  any,  is  under 
the  statute  in  respect  to  the  enforcement  of  the  rights  of  a 
landowner  in  case  of  the  occupancy  thereof  by  his  consent, 
express  or  implied,  by  a  railway  company,  without  its  hav-^ 
ing  compensated  him  therefor.  Manifestly,  that  does  not 
apply  to  the  facts  of  this  case,  for  two  reasons:  first,  the 
track  in  question  was  laid  down  and  operated  for  purely 
private  purposes;  second,  the  entry  for  that  purpose  is  re- 
ferable to  an  express  contract.  There  was  no  intention,  at 
the  time  of  constructing  the  road,  or  thereafter,  to  devote 
it  to  any  purpose  other  than  the  private  use  of  the  ice  com- 
pany. The  evidence  isi  all  one  way  on  that  subject.  It  is 
absolutely  essential  to  the  right  to  exercise  the  power  of 
eminent  domain  that  there  be  a  hona  fide  intention  to  de- 
vote the  property,  when  acquired,  to  public  use.  Chicago  & 
N,  W,  R,  Co,  V.  Morehovse^  anUy  p.  1.  The  learned  circuit 
court,  in  an  opinion  filed,  seems  to  have  had  that  in  mind, 
and  comprehended  that  the  spur  track  in  question  was  a 
purely  private  affair,  and  that,  without  a  change  in  the  at- 
titude of  the  railway  company  in  respect  thereto,  it  could 
not,  by  adversary  proceedings,  acquire  the  right  to  continue 
the  track  if  the  title  to  the  right  of  way  were  found  to  be  in 
appellant;  but  the  undisputed  evidence  as  to  the  character 
of  the  way  was  lost  sight  of  in  making  up  the  findings.  In 
the  opinion  it  is  said,  in  effect:  True,  there  can  be  no  right 
of  way  secured  by  condemnation  in  the  existing  circum- 
stances, but,  though  the  track  is  now  but  a  private  way,  it  ia 
competent  for  the  railway  company  to  make  it  a  public  way 
and  to  invoke  the  power  of  eminent  domain  to  acquire  a 
property  right  in  the  premises  for  that  purpose^  and  that  is 
sufficient  to  warrant  a  court  of  equity  in  refusing  to  aid  ap- 
pellant to  secure  the  undisputed  enjoyment  of  her  property. 
That  is  the  idea  we  gather  from  the  opinion.  The  mere 
statement  of  the  proposition  is  sufficient  to  condemn  it.     It 
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has  often  been  held  that  if  the  owner  of  real  estate  permits 
A  railway  company  to  occupy  the  same  with  a  public  rail- 
way track,  he  will  be  deemed  to  have  consented  to  take,  as 
compensation  for  the  permanent  use  thereof,  what  he  can, 
obtain  by  the  procedure  laid  down  by  the  statutes  for  the 
protection  of  his  constitutional  rights.  But  it  has  never  been 
held,  and  it  would  be  manifestly  absurd  to  hold,  that  con- 
sent can  be  obtained,  expressly  or  by  implication,  for  the 
occupancy  of  land  by  a  railway  company  for  a  private  pur- 
pose, and  the  possession  thus  obtained  be  referred  to  as 
evidence  of  consent  to  the  occupancy  of  the  property  for 
public  purposes,  so  as  to  render  the  doctrine  mentioned  ap- 
plicable. 

It  follows  from  what  has  been  said  that  at  the  time  of  the 
<;ommencement  of  this  action  appellant  was  the  owner  in 
fee  simple  and  in  possession  of  the  premises  described  in  the 
complaint,  and  that,  under  existing  circumstances,  she^was 
entitled  to  invoke  the  jurisdiction  of  equity  to  quiet  her  title 
thereto  against  the  defendants  and  to  enjoin  them  from  in- 
terfering with  her  possession  thereof.  The  case  seems  clear 
upon  all  the  points  involved. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  in  favor  of  the  plaintiff  according  to  the  prayer 
of  the  complaint. 

Cassoday,  C.  J.  I  do  not  understand  this  to  be  a  bill  in 
equity  brought  by  the  defendants,  or  either  ot  them,  to 
relieve  themselves  from  a  forfeiture.  On  the  contrary,*! 
understand  it  is  a  bill  in  equity  filed  by  the  plaintiff  to  have 
a  forfeiture  adjudged  in  her  favor,  and  to  enforce  the  same. 
The  c6mplaint  alleges  that  at  the  times  mentioned  the 
plaintiff  was  the  owner  in  fee  simple  and  in  the  possession 
of  the  premises  described.  Each  of  the  answers  denies  such 
alleo^ations,  and  alleges  that  at  all  such  times  the  defendant 
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ice  company  was  the  owner  in  fee  simple  and  in  the  exclu- 
sive possession  of  such  premises.  Such  was  the  controversy 
between  the  parties.  At  the  close  of  the  testimony  the 
plaintiff  requested  the  court  to  find  that  January  4,  1900, 
Bovle's  grantor  made  re-entry  in  person  upon  the  land  in 
question,  and  declared  the  title  thereto  forfeited  for  non- 
compliance with  the  condition  subsequent  in  the  deed,  and 
took  possession  of  the  same,  and  thereupon  conveyed  the 
same  to  the  plaintiff.  The  trial  court  refused  to  so  find, 
presumably  upon  the  ground  that  this  court  had  repeatedly 
held  that  "  courts  of  equity  will  not  take  jurisdiction  of  a 
case  for  the  purpose  of  aiding  or  enforcing  a  forfeiture^  but 
will  leave  the  complainant  to  his  remedy  at  law."  Cl<irk  v. 
JDrake^  3  Pin.  228;  Lawe  v.  Hyde,  39  Wis.  345;  Mills  v. 
Evaneville  Seminary,  47  Wis.  354;  S.  C.  52  Wis.  669;  -&  C. 
58  Wis.  135;  Hagerty  v.  White,  69  Wis.  317,  326.  In  my 
judgment  it  is  not  the  case  of  a  party  in  the  exclusive  pos- 
session of  land  after  the  breach  of  condition  subsequent,  and 
then  filing  a  bill  in  equity  to  quiet  the  title  and  protect  such 
possession.  To  my  mind  the  trial  court  properly  relegated 
the  plaintiff  to  her  remedy  at  law. 


MuKLLEB,  Trustee,  Eespondent,  vs.  Bbuss  and  others^  Appel- 
lants. 

December  t — December  17,  190 t 

Jurisdiction:  State  and  federal  courts:  Trustee  in  bankruptcy:  Setting 
aside  fraudulent  conveyances:  Necessity  of  judgment:  Insvffldency 
of  assets:  Pleading, 

1.  Jurisdiction  may  be  exercised  by  the  courts  of  this  state  in  an  action 
by  a  trustee  in  bankruptcy,  appointed  under  the  federal  bankrupt 
act,  to  set  aside  as  fraudulent  oonveyances  of  real  estate  made  bj 
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the  bankrupt  whioh  are  not  void  under  said  act  but  were  made  in 
fraud  of  creditors  and  are  therefore  void  under  sea  2320,  Stats. 

189a 

2l  a  judgment  and  return  of  execution  unsatisfied  are  not  necessary  to 
enable  a  trustee  in  bankruptcy  tp  maintain  an  action  in  equity  to 
set  aside  transfers  of  property  by  the  bankrupt  in  fraud  of  cred- 
itors, since  under  the  bankrupt  act  neither  the  trustee  nor  the 
creditors  whom  he  represents  could  obtain  such  a  judgment 

&  The  complaint  in  an  action  by  a  trustee  in  bankruptcy  to  set  aside 
transfers  of  property  by  the  bankrupt  debtor  on  the  ground  that 
they  are  fraudulent  as  to  creditors  must  show  that  the  plaintiff  has 
not  sufficient  assets  in  his  hands  belonging  to  the  estate  to  satisfy 
the  claims  filed  agaipst  the  debtor. 

Appbal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  Obren  T.  Williams,  Judge.     Reversed.  . 

Demurrer  to  plaintiffs  complaint.  It  is  alleged  that  about 
May  2, 1899,  the  defendant  Julius  Bruss  filed  a  voluntary 
petition  in  bankruptcy,  and  was  thereafter  duly  adjudged  a 
voluntary  .bankrupt.  July  10, 1899,  the  plaintiff  was  elected 
trustee,  and  duly  qualified.  Prior  to  October  18, 1898,  Brvsa 
owned  certain  real  estate.  On  the  date' last  mentioned,  while 
in  debt  to  creditors  who  had  proved  their  claims  in  said 
bankruptcy  proceedings,  which  debts  are  yet  unpaid,  he  con- 
veyed certain  of  said  real  estate  to  his  wife,  the  defendant 
Wilhelmine^  without  any  consideration.  On  October  24, 1898, 
he  conveyed  certain  other  real  estate  to  his  daughter,  the 
defendant  Lydia  Schneider.  Both  of  said  conveyances  were 
voluntary,  and  made  with  i^ntent  to  hinder,  delay,  and  de- 
fraud his  creditors,  which  fraudulent  intent  was  participated 
in  by  the  said  grantees,  who  took  possession  of  the  property 
and  now  claim  to  be  the  owners  thereof.  Julivs  failed  to 
schedule  said  property  as  a  part  of  his  assets,  and  withheld 
all  information  in  regard  to  the  same  from  the  trustee. 
There  is  also  an  allegation  that  this  action  is  not  prosecuted 
in  collusion  with  the  defendants.  The  demurrer  was  based 
on  the  grounds  that  the  court  had  no  jurisdiction,  that  the 
plaintiff  had  no  legal  capacity  to  sue,  and  that  the  complaint 
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fails  to  state  a  oause  of  action.    From  an  order  overruling 
the  demurrer  the  defendants  have  taken  this  appeal. 
,  For  the  appellants  there  was  a  brief  by  Sheridan  <6  Wbl- 
laeger^  and  oral  argument  by  Ouatave  WoUaeger. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Sylvester^  Schdher  dk  Orth. 

Bardben,  J.  1.  The  first  question  raised  by  the  defend- 
ants is  whether  the  courts  of  this  state  will  take  jurisdiction 
of  actions  arising  under  the  federal  bankruptcy  act.  The 
plaintiff  is  suing,  in  his  capacity  as  trustee  in  bankruptcy  of 
the  defendant  Julius  Brusa^  to  set  aside  conveyances  of  his 
real  estate  alleged  to  have  been  made  some  six  months  prior 
to  the  filing  of  his  voluntary  petition.  His  authority  to  sue 
is  given  by  Bankruptcy  Act  of  1898,  §  70.  Subdivision  "  e '' 
of  this  section  provides: 

"  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of 
his  property  which  any  creditor  of  suc£  bankrupt  might 
have  avoided  and  may  recover  the  property  so  transferred, 
or  its  value,  from  the  person  to  whom  it  was  transferred, 
unless  he  was  a  honafide  holder  for  value  prior  to  the  date 
of  the  adjudication,"  etc. 

It  is  said  by  defendant's  counsel  that  Congress  has  no 
power  to  impose  on  the  state  courts  the  duty  of  administer- 
ing any  part  of  the  bankrupt  act,  that  it  is  purely  discre- 
tionary with  them  whether  they  will  act  or  not,  and  that 
the  policy  of  this  state,  declared  under  the  act  of  1867,  was 
that  such  jurisdiction  would  not  be  entertained.  He  cites 
two  cases  {Brigham  v.  Clafiin^  31  Wis.  607,  and  Bromley  v, 
Goodrich^  40  Wis.  131)  to  sustain  his  position.  In  the  first 
of  these  cases,  Mr.  Justice  Colb,  who  wrote  the  opinion,  was 
inclined  to  hold  that  the  federal  courts  had  exclusive  juris- 
diction of  aU  proceedings  under  the  bankrupt  law;  but  the 
case  was  decided  on  the  ground  that,  the  transaction  at- 
tacked by  the  assignee  being  valid  under  the  state  law,  the 
courts  of  this  state  would  not  lend  their  aid  to  avoid  it  at 
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the  suit  of  the  assignee,  because  the  federal  act  declaring  it 
void  was  penal  in  its  character.  This  was  in  recognition  of 
the  doctrine  that  one  state  will  not  take  cognizance  of  or  en- 
force penalties  imposed  by  the  laws  of  another  state,  and 
applying  it  to  the  act  of  Congress  which  created  a  forfeit- 
nre  as  to  all  conveyances  of  property  by  the  debtor  within 
the  four  months  previous  to  the  filing  of  his  petition.  The 
Bromley  Case  confirmed  the  former  one,  and  held  that  the 
federal  courts  had  exclusive  jurisdiction  of  such  proceed- 
ings, and  that  the  state  courts  would  not  declare  such  con- 
veyances void  in  absence  of  an  adjudication  by  the  federal 
court. 

But  this  case  is  unlike  either  of  the  cases  mentioned. 
Those  were  cases  where  the  conveyances  mentioned  were 
made  within  the  four  months  limited  by  sec.  35  of  the  act 
of  1867.  In  this  case  the  conveyances  attacked  were  made 
more  than  six  months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  and  do  not  come  within  the  prohibitory  terms 
of  the  act  of  1898.  The  action  is  by  the  trustee,  represent- 
ing the  creditors,  to  set  aside  conveyances  alleged  to  have 
been  made  in  fraud  of  creditors,  and  prohibited  by  sec.  2320, 
Stats.  1898.  It  involves  no  application  of  the  penal  statutes 
of  the  United  States.  Under  the  act  of  1867  the  supreme 
court  of  the  United  States  held,  contrary  to  the  cases  above 
cited,  that  the  assignee  in  bankruptcy  might  sae  in  the  state 
courts,  no  exclusive  jurisdiction  being  given  to  the  courts  of 
the  United  States,  and  that  in  such  cases  the  state  courts 
did  not  exercise  a  new  jurisdiction  conferred  upon  them, 
but  their  ordinary  jurisdiction  derived  from  their  constitu- 
tion under  state  law.  Claflin  v.  Houseman^  93  U.  S.  130; 
McKenna  v.  Simpson^  129  U.  S.  506.  The  latter  case  is  one 
very  similar  in  its  facts  to  the  one  at  bar,  and  held  that  the 
decision  of  the  state  court  as  to  what  should  be  deemed  a 
fraudulent  conveyance  did  not  present  a  federal  question 
so  that  it  could  be  taken  to  the  supreme  court  for  review. 
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It  will  be  observed  that  one  of  the  reasons  given  why  this 
court  declined  to  allow  the  assignee  the  right  to  sue  was 
because  the  federal  courts  had  exclusive  jurisdiction  and 
conflicts  of  interest  might  arise.  No  such  ground  exists  un- 
der the  present  bankruptcy  act.  The  recent  case  of  Burden 
V,  ffawarden  Bank,  178  U.  S.  524,  holds  distinctly  that  un- 
der this  act  the  United  States  courts  have  no  jurisdictidn 
over  independent  suits  brought  by  a  trustee  in  bankruptcy 
to  assert  a  title  to  money  or  property  as  assets  of  the  bank- 
rupt, against  strangers  to  the  bankruptcy  proceeding,  unless 
by  consent  of  the  proposed  defendant.  In  Lyon  v.  Clarkj 
124  Mich.  100,  the  case  was  first  decided  before  Bardes  v, 
jBawarden  Bank  was  announced,  and  the  view  was  enter- 
tained that  the  jurisdiction  of  the  federal  courts  was  exclu- 
sive. On  rehearing,  and  in  deference  to  the  Bardes  Case, 
the  former  decision  was  reversed,  and  the  authority  of  the 
trustee  to  proceed  in  the  state  court  was  admitted.  We  are 
inclined  to  adopt  that  view,  and  therefore  hold  that  the 
construction  given  to  the  federal  statute  by  the  United 
States  supreme  court  should  control,  and  that  jurisdiction 
in  cases  like  the  present  may  be  exercised  by  the  state  courts 
under  our  constitution  and  the  laws  of  the  state. 

2.  A  second  point  urged  with  confidence  is  that  the  trustee 
possesses  no  greater  rights  than  the  creditor  he  represents. 
He  is  proceeding  under  the  state  law,  and  must  show  that 
he  is  a  judgment  creditor,  or  represents  a  judgment  cred- 
itor, who  has  exhausted  all  his  legal  remedies,  before  he  can 
maintain  this  action.  There  can  be  no  doubt  about  the  gen- 
eral proposition  that,  before  a  mere  creditor  or  his  repre- 
sentative can  attack  a  conveyance  alleged  to  have  been 
made  by  his  debtor  in  fraud  of  his  creditors,  he  must  show 
that  he  has  exhausted  his  legal  remedies.  Gilbert  v.  Stock- 
man,  81  Wis.  602;  French  L.  Co.  v.  TheriauU,  107  Wis.  627; 
Mli^  V.  S.  W.  L.  Co.  108  Wis.  313.  Sec.  3029,  Stats.  1898, 
provides  that  when  an  execution  has  been  issued  upon  a 
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judgment  for  the  payment  of  money,  and  returned  unsatis- 
fied in  whole  or  in  part,  the  creditor  "may  commence  an 
action  against  such  judgment  debtor  and  any  other  person 
to  compel  the  discovery  of  any  property  or  thing  in  action 
belonging  to  such  judgment  debtor,  and  of  any  property, 
money  or  thing  in  action  due  or  held  in  trust  for  him." 
The  requirement  of  the  issue  and  return  of  an  execution  is 
in  recognition  of  the  rule  in  equity  that  legal  remedies  must 
be  exhausted  before  proceedings  in  equity  will  be  enter- 
tained. Obtaining  judgment  on  the  claim  with  a  return  of 
an  execution  unsatisfied,  is  prima  faxAe  evidence  of  the  ex- 
haustion of  all  legal  remedies  against  the  debtor.  The  rule 
stated,  however,  is  not  inexorable  and  without  exceptions. 
If  it  appears  that  for  any  reason  a  judgment  against  a 
debtor  cannot  be  obtained,  it  will  be  excused  as  a  prelim- 
inary to  a  creditors'  suit.  Smith,  Equitable  Remedies,  §  167. 
The  exceptions  noted  and  discussed  in  the  book  last  referred 
to  fairly  illustrate  the  law  on  that  subject.  The  principle 
involved  in  the  exceptions  to  the  rule  is  that,  when  a  party 
has  done  all  that  is  possible  for  him  to  do  to  prepare  his 
case  for  equitable  cognizance,  he  is  not  to  be  denied  access 
to  the  only  tribunal  capable  of  granting  relief. 

This  leads  us  to  the  consideration  of  the  situation  pre- 
sented by  the  allegations  of  the  complaint.  It  is  not  al- 
leged that  any  of  the  creditors  have  ever  obtained  judgment 
on  their  claims.  The  trustee  has  not  secured  a  judgment, 
and  it  is  not  perceived  how  either  he  or  the  creditors  could 
do  so,  under  the  provisions  of  the  bankrupt  act.  By  sec.  11 
all  suits  founded  on  a  claim  from  which  a  discharge  would 
be  a  release,  pending  at  the  time  of  the  petition,  are  to  be 
stayed  until  after  an  adjudication  or  the  dismissal  of  the 
petition,  and,  if  such  person  be  adjudged  a  bankrupt,  such 
suits  are  to  be  stayed  until  twelve  months  after  the  date  of 
such  adjudication,  or,  if  within  that  time  such  person  ap- 
plies for  a  discharge,  then  until  the  question  of  such  dis- 
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charge  is  determined,  so  that,  unless  the  creditor  had  ob- 
tained a  judgment  before  petition  filed,  he  could  not  do  so 
until  after  a  discharge.  Such  discharge  releases  the  bank- 
rupt from  all  provable  debts  except  such  as  are  mentioned 
in  sec.  17.  In  the  meantime  the  trustee  is  vested  with  all 
the  rights  the  creditors  had  to  avoid  transfers  made  by  the 
debtor.  The  creditors  could  not  sue  and  obtain  judgment 
pending  the  bankrupjbcy  proceedings.  The  trustee  had  no 
greater  right.  Hence,  by  the  operation  of  a  paramount  law 
of  the  United  States,  the  creditors  were  prevented  from  ob- 
taining a  judgment  upon  which  to  base  the  right  to  attack 
the  conveyance  of  their  debtor,  alleged  to  have  been  fraudu- 
lently made.  This  brings  the  case  within  the  exception  be- 
fore mentioned,  and  excuses  the  trustee  from  obtaining  a 
judgment  and  issuing  execution  as  a  preliminary  to  the  suit. 
See  ShelZvngton  v.  Eowland^  63  N.  T.  371 ;  National  T.  Batik 
V.  Wetmorey  124  N.  T.  241 ;  United  O.  Co.  v.  Vary,  152  N.  T. 
121;  Semmsa  v,  Hartford  Ins.  Co,  13  Wall.  158;  Towfiglove 
V.  Lime  Co.  49  Ohio  St.  663. 

3.  A  third  proposition  is  that  the.  trustee  cannot  maintain 
this  action  unless  it  is  shown  by  the  complaint  that  he  has 
not  sufficient  assets  in  his  hands  to  satisfy  the  claims  of 
the  creditors  of  the  debtor.  No  such  showing  is  made  in 
the  complaint.  For  all  that  appears  therein,  there  may  be 
money  and  property  enough  in  his  hands  to  pay  every  claim 
filed  against  the  debtor.  The  conveyances  attacked  were 
good  between  the  parties  thereto.  Ellis  v.  S.  W.  L.  Co. 
108  Wis.  313.  Third  parties  are  not  allowed  to  impeach 
them  unless  it  is  necessary  to  do  so  in  order  that  justice  may 
be  done.  The  trustee  has  no  right  superior  to  that  of  the 
creditors  he  represents.  If  we  admit  that  the  facts  stated 
show  such  transfers  to  have  been  fraudulent,  still  no  right 
to  avoid  them  exists  unless  it  appears  that  some  one  was 
harmed.  It  seems  quite  evident,  without  argument,  that, 
unless  it  is  made  to  appear  that  the  property  so  conveyed 
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is  needed  to  pay  the  claims  filed  against  the  debtor,  the 
trustee  has  no  right  to  set  such  conveyances  aside.  The 
complaint  is  insufficient  in  this  respect.  It  ought  to  show 
the  amount  of  claims  filed,  and  the  value  of  the  assets  in  his 
hands,  so  that  the  court  may  determine  the  necessity  of  re- 
sorting to  this  proceeding.  Its  infirmity  in  this  respect  red- 
ders  it  susceptible  to  the  demurrer. 

By  the  Court. —  The  order  is  reversed,  and  the  cause  is 
remanded  with  directions  to  the  court  below  to  sustain  the 
demurrer,  and  for  further  proceedings  according  to  law. 


Mindeman  and  others,  Bespondents,  vs.  Douvillx,  imp.^ 

Appellant. 

December  S -- December  17, 1901. 

BuUding  contracts:  ArehitecVs  certificate,  when  necessary. 

Although  the  aTohitect*8  certificate  of  completion  is  ordinarily  an 
essential  prerequisite  to  recovery  by  the  builder  if  his  contract 
80  provides,  the  absence  of  such  certificate  will  not  defeat  such 
recovery  where  there  has  been  full  performance  of  the  contract 
and  the  failure  to  produce  the  certificate  is  due  to  acts  of  the 
owner  rendering  that  step  impossible. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  C.  Ludwig,  Judge.    Affirmed. 

Appeal  by  defendant  Eugene  E.  DouviUe  from  order  over- 
ruling his  demurrer  to  the  complaint.  The  complaint  is 
for  the  enforcement  of  mechanics'  liens,  and  alleges  liability 
for  balance  of  contract  price  upon  two  written  contracts 
for  dififerent  portions  of  defendants'  building.  The  con- 
tracts are  not  set  out  in  full,  but  the  portion  of  the  complaint 
which  leads  to  the  demurrer  is  the  following: 

"That  the  plaintiflf  has  fully  performed  all  the  conditions 

{precedent  of  said  contract  on  his  part  to  be  done  and  per- 
ormed,  except  the  obtaining  of  architects'  certificates  or 
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estimates  for  the  amonnt  due;  that  he  has  demanded  the 
said  certificates  from  Kyrle  8.  Evans,  the  architect  named 
in  said  contract,  but  the  said  Kyrle  S.  Evans  has  refused  to 
give  said  certificates  to  the  plaintiff  George  Mind^mcm^  and 
that  the  reason  of  such  refusal,  the  plaintiff  is  informed  and 
believes,  is  that  the  said  Kyrle  S.  Evans  has  not  been  em- 
ployed by  the  said  Eugene  E.  DonvUle  to  issue  estimates 
upon  the  said  building,  and  has  been  instructed  by  the  said 
defendant  Euffene  E.  DouviUe  not  to  issue  estimates  upon 
the  said  building  for  any  amount  whatever,  and  has  been 
prevented  by  the  said  defendant  Eugene  E.  DouviUe  from 
issuing  the  said  certificates." 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
O,  A.  Koeffler^  Jr,y  and  for  the  respondents  on  that  of  Charles 
J.  Weaver. 

Dodge,  J.  That  the  architect's  certificate  of  completion 
is  an  essential  prerequisite  to  recovery  by  the  builder,  if  his 
contract  so  provides,  i^  most  firmly  settled  in  this  state 
{Hudson  V.  McCartney^  33  Wis.  381 ;  Boden  v.  Maher^  95 
Wis.  65;  Mo  Alpine  v.  Trustees  of  St,  Clara  F.  Academy^  101 
Wis.  468;  John  Pritdaff  H.  Co.  v.  Berghoefer^  103  Wis.  359, 
364;  Coorsen  v.  Ziehly  103  Wis.  381;  Consolidated  TFl  P.  Co. 
V.  Nash^  109  Wis.  490);  but  that  there  may  be  excuses  for 
the  nonperformance  of  that  prerequisite  is  equally  well  estab- 
lished by  several  of  the  oases  above  cited.  Such  excuse  may 
arise  from  the  misconduct  of  the  architect,  as  defined  in 
those  cases,  but  more  obviously  and  certainly  from  conduct 
of  the  other  party  to  the  contract  either  waiving  or  prevent- 
ing the  obtaining  of  such  certificate.  Hudson  v.  McCartney^ 
supra;  Wendt  v.  Vogel^  87  Wis.  462,  466;  Wamboldv,  Oeh- 
ring,  109  Wis.  122;  Diehl  v.  Schmalacker,  63  K  T.  Supp. 
1080;  Fitts  db  Co.  v.  Eeinhart,  102  Iowa,  311;  McDonald  v. 
Patterson  dk  Co.  186  111.  381.  To  hold  otherwise  would  be 
to  judicially  sanction  fraud  of  the  most  effective  character. 
The  complaint  here  clearly  alleges  full  performance  of  the 
contract,  and  that  the  failure  to  produce  the  architect's  cer- 


Digitized  by  VjOOQIC 


17]  AUGUST  TERM,  1901.  415 

Barowski  ▼.  Sohulz,  112  Wi&  415. 

tificate  is  due  to  acts  of  the  defendants  rendering  that  step 
impossible.  This  alleges  sufficient  excuse,  and  the  absence 
of  such  certificate  does  not  defeat  the  cause  of  action,  other- 
wise sufficiently  stated  in  the  complaint.  The  demurrer  w^s 
properly  overruled. 
By  the  Court. —  Order  appealed  from  is  affirmed. 


Basowsei,  Eespondent,  vs.  Sohttlz,  Executor,  and  another, 

Appellants. 

December  2 — December  17, 1901. 

Negligence:  Personal  injuries:  Unguarded  hatchway:  Master  and  servant 

1.  While  plaintiff  was  on  defendant's  premises  at  their  request  for  the 

purpose  of  making  repairs  on  the  roof,  he  was  injured  by  falling 
through  an  open,  unguarded  hatchway  in  dangerous  proximity  to 
the  regular  passageway  in  whioh  he  was  walking.  Neither  the 
hatchway  nor  the  passageway  was  sufficiently  lighted.  All  such 
facts  were  known  to  defendants  and  unknown  to  plaintiff.  Held, 
that  defendants  were  liable  for  the  injuries.        • 

2.  An  allegation  that  plaintiff  was  lawfully,  and  at  the  special  instance 

and  request  of  defendants,  upon  premises  and  in  a  building  belong*. 
Ing  to  them  for  the  purpose  of  doing  certain  work  upon  the  roof, 
does  not  show  that  plaintiff  was  in  the  employ  of  defendants. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Lawbenor  W.  Halsey,  Circuit  Judge.  Ajjt7*med. 

For  the  appellants  there  was  a  brief  by  Van  WycTc  <&  Groth^ 
and  oral  argument  by  Howard  Van  Wyck. 

For  the  respondent  there  was  a  brief  by  Bohmrich  <& 
Maher^  and  oral  argument  by  Z.  G.  Bohmrich. 

Cassoday,  0.  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  while  in  the  build- 
ing of  the  defendants.    The  defendants  demurred  on  the 
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ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  is  an  appeal  from  the 
order  overruling  such  demurrer. 

The  complaint  is  to  the  eflfect  that  August  18, 1899,  the 
defendants  were  copartners  in  business  and  the  owners  and 
in  possp'^.sion  of  the  building  and  premises  described,  wherein 
they  Carried  on  the  business  of  manufacturing  paper  boxes ; 
that  on  that  day  the  plaintiff  was  lawfully,  and  at  the  spe- 
cial instance  and  request  of  the  defendants,  upon  the  prem- 
ises and  in  the  building  for  the  purpose  of  doing  certain  tin- 
smith work  and  to  assist  in  such  work  upon  the  roof  of  the 
defendants'  building  aforesaid;  that  upon  the  lower  floor  of 
the  building  the  defendants  negligently  kept  and  maintained 
an  open,  unguarded  hatchway,  through  which  an  elevator 
platform  was  used  to  move  up  and  down,  and  immediately 
north  of  said  open  hatchway  was  the  regular  and  established 
passageway  for  persons  coming  from  the  upper  stories  of  the 
building  and  passing  out  of  the  same  and  through  a  certain 
west  entrance  thereof;  that  the  open,  unguarded  hatchway 
in  close  proximity  to  the  passageway  was  insufficiently 
lighted,  and  the  location  thereof  dangerous,  all  of  which  was 
well  known  to  the  defendants;  that  the  plaintiflf,  on  that 
day,  and  while  in  the  discharge  of  his  duties,  and  while 
coming  from  the  upper  stories  of  the  building,  and  while 
walking  toward  the  west  entrance  thereof,  the  said  lower 
floor  and  the  hatchway  not  being  guarded,  but  insufficiently 
lighted  and  negligently  left  unguarded  and  open  by  the  de- 
fendants, their  agents,  servants,  and  employees,  and  without 
any  fault  on  the  part  of  the  plaintiff,  he  not  being  aware  of 
any  danger,  nor  anything  of  danger  being  apparent,  nor 
anything  of  warning  being  apparent  or  sounded,  an(i  the 
plaintiff  being  unconscious  of  any  danger,  then  and  there 
stepped  into  the  open  space  of  the  hatchway,  and  was  thrown 
down  into  the  basement  of  the  building  with  great  force, 
and  was  then  and  there  severely  injured  and  damaged;  that 
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through  such  negligence  of  the  defendants,  their  agents, 
servants,  and  employees,  the  plaintiff  suffered  permanent 
injuries  by  having  his  left  upper  leg  broken  and  fractured, 
cut,  mangled,  etc. 

In  respect  to  public  highways  the  rule  has  long  been  set- 
tled in  this  state  that: 

"  To  render  a  town  liable  for  injury  by  reason  of  a  de- 
fective highwaly,  the  object  or  defect  causing  the  injury  need 
not  be  within  the  traveled  track,  provided  it  is  so  connected 
with  the  traveled  track  as  to  render  the  same  unsafe  and  in- 
convenient to  those  traveling  thereon."  Slivitski  v.  WieUy 
93  Wis.  460,  462,  and  cases  there  cited ;  BoUz  v.  ihUlivcMiy 
101  Wis.  608;  Carpenter  v.  EoUing,  107  Wis.  563. 

In  one  of  the  cases  cited  by  counsel  for  the  defendants 
the  same  principle  was  applied  to  facts  more  in  harmony 
with  those  alleged  in  the  case  at  bar,  and  adjudications  are 
there  cited  in  support  of  the  same.  Pedke  v.  BueU^  90  Wis. 
514,  citing  Beck  v.  Garter^  68  K  T.  283;  EllioU  v.  Pray^ 
10  Allen,  378;  Parker  v.  Portland  P.  Co.  69  Me.  173.  In 
the  New  York  case  cited  it  was  held  that: 

*'  Where  the  owner  of  land  expressly  or  by  implication 
invites  others  to  come  upon  his  land,  if  he  permits  anything 
in  the  nature  of  a  snare  to  exist  thereon,  which  results  in 
injury  to  one  availing  himself  of  the  invitation  and  who  at 
the  time  is  exercising  ordinary  care,  such  owner  is  answer- 
able for  the  consequences." 

In  the  Massachusetts  case  cited  the  same  rule  wad  applied 
to  a  case  where  there  was  a  trapdoor  negligently  left  open 
on  the  way  leading  to  a  stairway.  So  it  was  applied  in  the 
case  cited  from  Maine,  where  the  door  leading  from  a  dark 
room  intb  an  elevator  shaft  had  been  left  open  after  busi- 
ness hours,  and  it  was  held,  in  effect,  that  the  defendants 
were  bound  to  use  ordinary  care  in  keeping  the  premises 
and  the  usual  passageway  to  them  safe  for  the  access  of  all 
persons  exercising  ordinary  care  in  coming  to  them  at  sea- 
sonable hours  by  their  invitation,  express  or  implied,  or  for 
any  purpose  beneficial  to  them. 
Vol.  112—27 


Digitized  by  VjOOQIC 


418  SUPREME  COURT  OF  WISCONSIN.      [Disa 

Piet«ch  T.  Krause,  112  Wis.  4ia 

la  the  case  at  bar  the  plaintiff  was  in  the  building  at  the 
special  instance  and  request  of  the  defendants,  and  for  the 
purpose  of  repairing  their  building.  The  hatchway  into 
which  the  plaintiflf  fell  was  in  close  proximity  to  the  regular 
and  established  passageway  in  which  he  was  walking  at  the 
time  of  the  accident.  Neither  the  hatchway  nor  the  passage- 
way was  sufficiently  lighted,  and  the  hatchway  was  negli- 
gently left  unguarded  and  open,  and  so  located  as  to  be 
dangerbus  to  persons  walking  in  the  passageway.  All  such 
facts  were,  at  the  time,  known  to  the  defendants  and  un- 
known to  the  plaintiflf. 

Counsel  for  the  defendants  claim  that  it  appears  from  the 
complaint  that  the  plaintiflf  was  at  the  time  in  the  employ 
of  the  defendants.  The  complaint  does  not  so  allege.  If 
that  were  so,  then,  as  suggested  by  counsel  for  the  plaintiflf 
on  the  argument,  sec.  1636/,  Stats.  1898,  may  be  applicable. 
But  upon  the  state  of  the  record  we  do  not  feel  called  upon 
to  determine  the  question'  here.  We  must  hold  that  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of  action. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


PncTsoH  and  others.  Respondents,  vs.  EIbausb,  imp.,  Appel- 
lant. 

Deoem&er  5 — Decemher  17 ^  190 L 

Corporations:  Promoters:  Praud:  Pleading. 

In  an  action  by  stockholders  on  behalf  of  a  corporation  to  reoover 
iUegal  profits  alleged  to  have  been  made  by  its  promoters  in  fraud 
of  the  corporation,  the  complaint  alleged  generaUy  that  the  ''above- 
named  defendants,'*  which  included  the  defendant  K.,  were  pro- 
moters of  the  corporation,  and  that  the  wrongs  complained  of 
were  done  by  "  said  promotera"  K.'s  name,  however,  did  not  ap- 
pear in  the  written  agreement,  specificaUy  set  out  in  the  corn- 
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plaint  by  which  the  rights  of  the  promoters  in  the  alleged  fraud- 
ulent transaction  were  to  be  governed  and  their  interests  fixed, 
nor  was  he  included  among  the  persons  alleged  to  have  profited 
by  the  division  of  the  spoils,  although  the  entire  amount  of  the 
alleged  fraudulent  misappropriation  was  thereby  accounted  for. 
Held,  that  the  latter  allegations,  being  specific,  were  controlling 
and  showed  that  K  was  not  a  promoter,  and  that  therefore  no 
cause  of  action  was  stated  against  him,  since  all  the  wrongs  com- 
plained of  were  alleged  to  have  been  done  by  promotera 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
-county:  J.  0.  Lttdwig,  Judge.     Reversed. 

This  is  an  action  in  equity  brought  by  stockholders  of  the 
Sylvan  Dell  Land  Company,  a  corporation,  on  behalf  of  the 
•corporation,  to  recover  from  the  defendants,  some  of  whom 
are  directors  of  the  corporation,  illegal  profits  claimed  to 
have  been  made  by  said  defendants  as  promoters  of  the 
<5orporation.  The  defendant  Krause  was  not  a  party  to 
the  action  as  originally  brought,  but  was  subsequently 
brought  in  on  motion  of  the  remaining  defendants.  There- 
upon an  amended  complaint  was  made  and  served,  which 
commences  as  follows: 

"The  plaintiffs  above  named  complain  of  the  above- 
named  defendants  and  the  defendant  Max  C,  Krauae^  who 
by  order  of  the  court  is  now  brought  in,  and  for  cause  of 
action  respectfully  allege  and  show  to  the  court." 

The  complaint  then  proceeds  to  allege  the  due  incorpora- 
tion of  the  Sylvan  Dell  Land  Company  in  the  year  1892  for 
the  purpose  of  buying  and  selling  real  estate  in  the  county  of 
Racine,  and  that  the  same  purported  to  be  organized  with 
A  capital  stock  of  $203,400,  divided  into  2,034  shares,  of 
$100  each,  and,  further,  that  the  plaintiffs  are  members  and 
stockholders  of  said  corporation  by  subscription  or  by  sub- 
sequent purchases  of  stock,  and  bring  this  action  for  the 
benefit  of  all  stockholders  in  said  corporation. 

"(3)  That  the  above-named  individual  defendants  and 
one  Henry  Texter  were  promoters  of  said  corporation,  and 
held  themselves  forth  to  the  plaintiffs  and  to  others  as  the 
^ents  of  the  said  corporation  in  the  purchase  and  transfers 
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of  real  estate,  and  in  the  sale  and  transfers  of  stock  in  the 
said  corporation,  and  are  hereinafter  referred  to  as  pro- 
moters; that  on  or  about  the  7th  day  of  November,  A.  D. 
1894,  the  said  Henry  Texter,  referred^  to  as  one  of  the  pro- 
moters, died,  being  then  a  resident  of  Bayfield  county,  in 
this  state;  that  thereafter,  and  prior  to  the  commencement 
of  this  action,  to  wit,  on  or  about  the  3d  dav  of  January, 
A.  D.  1895,  the  defendant  Clinton  Texter  was  by  the  county 
court  of  said  Bayfield  county  duly  appointed  administrator 
of  the  estate  of  the  said  deceasea;  that  he  thereupon  duly 
qualified  and  entered  upon  the  discharge  of  his  duties  as 
such  administrator,  and  since  that  time  nas  been,  and  now 
is,  the  duly  appointed,  qualified,  and  acting  administrator 
of  the  estate  of  said  deceased. 

"(4)  The  plaintiffs  further  aver. that  the  said  promoters, 
a  short  time  prior  to  the  organization  of  the  said  company, 
conceived  the  idea  and  agreed  together  secretly  to  procure 
options  or  contracts  to  purchase  tne  tracts  of  land  in  Racine 
county  hereinafter  described,  and  thereupon  to  promote  the 
organization  of  the  defendant  corporation,  and  sell  or  con- 
vey said  lands  to  it  at  a  price  nearly  double  their  actual 
value,  and  secretly  procure  to  be  issued  to  themselves  by 
said  corporation  a  very  large  majority  of  the  stock  therein 
as  and  for  the  diflFerence  between  said  purchase  and  selling 
price,  without  paying  anything  therefor,  and  procuring  others 
to  purchase  the  remaining  shares  of  stock  for  money  consid- 
eration, reserving  to  themselves  commission  on  such  sales, 
and  by  such  and  other  acts  in  harmony  with  said  scheme, 
as  hereinafter  detailed,  to  cheat  and  defraud  the  said  cor- 
poration and  other  subscribers  and  purchasers  of  stock; 
that  in  pursuance  of  such  plan,  and  in  carrying  out  the 
same,  said  defendant  E.  P.  Thomas,  for  iiimseli,  and  as  the 
a^ent  and  on  behalf  of  part,  if  not  all,  of  the  remaining  indi- 
vidual defendants,  and  said  Henry  Texter,  did,  on  or  about 
the  21st  day  of  July,  A.  D.  1892,  enter  into  and  procure  an 
option  or  land  contract  from  one  Nicholas  Fratt  for  the 
purchase  of  a  certain  tract  of  land  in  said  Racine  county, 
said  to  contain  one  hundred  and  sixteen  and  forty-six 
hundredths  acres,  for  the  sum  of  forty-six  thousand  five 
hundred  and  eighty-four  dollars  ($46,584),  paying  down 
upon  said  option  or  contract  but  a  small  sum;  that  the  fol- 
lowing is  a  description  of  said  land,  and  the  same  is  herein- 
after, for  brevity  and  convenience,  referred  to  and  called 
the  '  Fratt  tract,'  to  wit  [here  follows  a  description  of  the 
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*Fratt  tract'];  that  subsequently,  and  in  further  carrying 
out  said  scheme,  and  on  or  about  the  21st  day  of  July,  A.  D. 
1892,  the  said  Henry  Texter,  deceased,  acting  for  and  on 
behalf  of  himself  and  part,  if  not  all,  of  the  remaining  indi- 
vidual defendants,  procured  to  be  assigned  to  him  by  one 
Charles  L.  Dana  an  option  or  right  to  purchase  another 
tract  of  land  in  said  Racine  county,  owned  by  one  L.  B. 
Lathrop,  consisting  of  eighty  acr^»s;  that  the  option  or  con- 
tract price  for  said  tract,  as  procured  by  said  Texter, 
was  for  a  sum  not  exceeding  sixteen  tliousand  dollars 
(§16,000),  and  the  amount  paid  down  bv  the  said  Henry  Tex- 
ter was  only  a  nominal  sum;  that  the  following  is  a  descrip- 
tion of  said  land,  and  the  same  is  hereinafter,  for  brevity  and 
convenience,  referred  to  and  called  the  'Lathrop  tract,'  to 
wit  [here  follows  a  description  of  the  Lathrop  tract] ;  that 
subsequently  the  said  named  Thomas  and  Texter  from  time 
to  time,  and  up  to  the  date  of  the  organization  of  the  defend- 
ant corporation,  in  form  assigned  interests  and  shares  in 
said  contracts  to  others  of  the  said  promoters,  none  of  which 
contracts  or  assignments,  however,  were  placed  on  record 
or  made  public. 

"And  plaintiflFs  further,  in  this  behalf,  aver  that  the  de- 
fendants never  in  fact  purchased  or  owned  said  lands,  but 
said  contracts  and  other  instruments  were  executed  and  pro- 
cured for  the  sole  benefit  of  the  said  defendant  corporation 
and  for  the  purpose  of  concealing  and  covering  up  the  said 
fraud  being  practiced  upon  the  same  by  the  said  promoters; 
that  the  total  agreed  cost  to  said  promoters  of  the  said  two 
tracts  of  land  waa  not  to  exceed  the  aggregate  of  the  sums 
above  named,  to  wit,  forty-six  thousand  five  hundred  and 
eighty-four  dollars  ($46,584:),  and  sixteen  thousand  dollars 
(|lf),000),  or  a  total  of  sixty-two  thousand  five  hundred  and 
eighty-four  dollars  (?62,584r),  and  that  the  said  promoters,  in 
furtherance  of  said  scheme,  agreed  together  to  syndicate  the 
said  two  tracts  of  land,  containing  in  all  one  hundred 
ninety-six  and  one  half  (196^)  acres,  less  three  acres,  at  six 
hundred  dollars  per  acre,  and  that  this  was  done,  not  for  the 
purpose  of  computing  the  price  to  be  paid  by  the  said  pro- 
moters, but  for  the  sole  purpose  of  forming  a  basis  for  syn- 
dicating the  said  lands  and  reserving  to  themselves  a  large 
and  secret  profit;  that  at  the  same  time  the  said  promoters 
further  agreed  among  themselves  that  the  capital  stock  of 
the  corporation  should  consist  of  two  thousand  ami  thirty- 
four  (2,034)  shares,  of  the  par  value  of  one  hundred  dollars 
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per  share;  that  said  promoters  were  to  have  of  said  shares, 
for  their  profits,  one  thousand  fonr  hundred  and  seventy 
(1,470)  shares,  with  a  credit  of  the  payment  on  each  share 
of  thirty-four  dollars,  or  about  the  sum  of  fifty  thousand 
dollars  ($50,000),  without  any  payment  therefor;  that  five 
hundred  and  sixty- four  shares  only  were,  according  to  said 
scheme,  to  be  sold  for  cash,  the  amount  received  therefor  to  be 
nsed  in  making  first  payments  upon  the  purchase  price  of  said 
tracts  of  land,  and  leaving  about  the  sum  of  forty-six  thou- 
sand nine  hundred  and  forty-four  dollars  ($46,944)  purchase 
price  to  be  secured  by  mortgage. 

**(5)  That  the  said  promoters,  in  furtherance  of  said 
scheme,  and  in  execution  thereof,  among  other  things,  se- 
cretly entered  into  an  agreement,  which  agreement  ex- 
pressly provided  for  a  partnership  arrangement  among  said 
promoters  for  the  sole  purpose  of  purchasing  and  syndicat- 
ing the  said  two  tracts  of  land  as  hereinbefore  described, 
and  expressly  provided  for  the  shares  or  portions  of  the 
profits  to  be  made  by  such  syndicating  which  each  of  said 
parties  was  to  receive,  and  also  expressly  provided  that  any 
and  all  money  paid  by  any  of  said  promoters  was  to  ba  re- 
turned to  him  out  of  moneys  received  on  sales  of  stock; 
that  said  agreement  is  in  words  and  figures  following,  to 
wit: 

"  *  It  is  hereby  mutually  agreed  by  and  between  C.  W. 
Milbrath  &  Co.,  Thomas  Hanson,  Robert  Kretschmar,  Jo- 
seph Lindemann,  Ramsey  and  Thomas,  Henry  Texter,  Mil- 
ler &  Okershauser,  and  Araann  &  Texter,  to  enter  into  a 
partnership  for  the  sole  and  only  purpose  of  purchasing  and 
syndicating  the  N.  D.  Fratt  and  C.  L.  Dana  farms,  at  Ra- 
cine, Wisconsin,  and  to  put  the  same  upon  the  market.  It 
is  further  mutually  understood  that  C.  W.  Milbrath  &  Co. 
are  to  have  a  one-eighth  of  the  profits  of  such  purchase, 
syndicating,  and  sale;  that  Joseph  Lindemann  is  to  have  a 
one-eighth  of  the  profits  of  such  syndicating  and  sale;  that 
Ramsey  &  Thomas  are  to  have  a  one-eiffhth  of  the  profits 
of  such  purchase,  syndicating,  and  sale;  that  Miller  & 
Okershauser  are  to  have  a  one-eighth  of  the  profits  of  such 
purchase,  syndicating,  and  sale;  that  Amann  &  Texter  are 
to  have  a  one-eighth  of  the  profits  of  such  purchase,  syndi- 
cating, and  sale ;  that  Robert  Kretschmar  is  to  have  a  one- 
eighth  of  the  profits  of  such  purchase,  syndicating,  and  sale; 
that  Henry  Texter  is  to  have  a  one-eighth  of  the  profits  of 
6Uoh  purchase,  syndicating,  and  sale;  that  Thomas  Hanson 
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is  to  have  a  one-eighth  of  the  profits  of  saoh  purchase,  syn- 
dicating, and  sale.  This  agreement  is  to  be  in  force  until 
the  proportionate  amount  of  stock  is  turned  over  to  the 
above-named  persons;  that  any  and  all  money  paid  in  by 
any  person  is  to  be  returned  to  him  as  soon  as  necessary 
stock  is  sold. 

'*  *  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  the  day  and  year  first  above  written. 

"*C.  W   MiLBBATH  &  Co.    [Seal.; 
"*  Joseph  Lindemann.  [Seal.; 

"*  Henry  Texter.  [Seal.; 

"*Amann  &  Textee.  [Seal.; 

"*  In  presence  of  Jos.  A.  Smez.' 

"(6)  These  plaintiffs  further  show:  That  in  furtherance 
of  said  scheme  the  said  promoters  prepared  and  caused  to  be 
signed,  prior  to  the  organization  of  the  defendant  corpora- 
tion, and  circulated,  a  subscription  list,  of  which  the  follow- 
ing is  a  copy,  to  wit: 

"  *  Subscription  List  of  the  Sylvan  Dell  Land  Company, 
Milwaukee,  Wisconsin.  We,  the  undersigned,  do  hereby 
subscribe  to  the  number  of  shares  set  opposite  our  respect- 
ive names,  to  the  capital  stock  of  the  Sylvan  Dell  Land 
Company  of  Milwaukee,  to  be  incorporated  with  a  capital 
stock  of  $203,400,  to  be  divided  into  2,034  shares,  of  the  par 
value  of  one  hundred  dollars  each  share.  Amount  paid  in, 
$34  per  share,  for  which  each  of  us  agree  to  pay  for  on  de- 
mand. The  object  of  this  company  is  to  purchase  and  to 
improve  193^  acres  of  land  in  Kacine,  Wisconsin.' 

**  That  said  subscription  agreement  was  signed  by  most 
of  the  said  promoters  and  others,  including  several  of  these 
plaintiflfs.  That  the  said  promoters  who  signed  the  said 
subscription  agreement  set  down  opposite  their  names  the 
number  of  shares  which  they,  and  each  of  them,  agreed  to 
take,  and  the  amount  of  cash  which  they,  and  each  of  them, 
agreed  to  pay,  in  manner  as  follows: 


Cash. 

Na  of  sharea 

a  W.  Milbrath  &  Ca 

$6,256 

184 

Jos.  Lindemann  &  Ca 

6,256 

184 

Rob.  Kretschmar,  Sr. 

6,256 

184 

Thomas  A.  Hanson 

6,256 

184 

George  J.  Amann 
R  w:  Mueller 

8,128 

92 

1,020 

80 

E.  P.  Thomas 

850 

25 

Thomas  F.  Ramsey 

850 

25 

William  Gutnecht 

340 

10 

G  Evers 

850 

25 
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"That  the  said  C.  W.  Milbrath  &  Co.  was  at  that  time  a 
copartnership  compo^od  of  the  defendants  Charles  W.  Mil- 
brath, Henry  C.  itoethlisberger,  and  Edward  J.  Wagner. 
That  said  subscriptions  of  the  defendants  to  said  agreement 
for  capital  stock,  and  to  other  agreements  for  stock  which 
were  made  at  said  time,  were  made  with  the  intent  to  be  taken 
and  understood  as  lonafid^  subscriptions,  whereas,  in  truth 
and  in  fact,  they  were  not  honafide^  but  were  made  for  the 
purpose  of  deceiving  others  who  should  subscribe  for  stock 
in  said  corporation;  and  said  defendants  did  not  intend  to, 
and  never  did,  pay  into  s^id  company  thirly-four  dollars 
($34)  per  share  for  the  stock  received  by  them.  That  the 
number  of  shares  subscribed  for  by  said  promoters,  and  for 
which,  by  the  terms  of  said  subscription  agreement,  they 
agreed  to  pay  thirty -four  dollars  ($34)  per  share  on  demand, 
included  the  one  thousand  four  hundred  and  seventy  (1,470) 
shares  which  they  had  prior  thereto  secretly  agreed  among 
themselves  to  divide  between  them  as  profits.  That  such  of 
the  plaintiffs  as  signed  such  subscription  agreement  and 
agreed  to  take  stock  in  said  corporation  to  be  formed  were 
wholly  ignorant  of  said  scheme  of  said  promoters,  and  were 
mislea  by  the  subscriptions  of  said  parties  as  aforesaid. 

"  (7)  That  on  or  before  the  19th  day  of  September,  A.  D. 
1892,  the  said  Sylvan  Dell  Land  Company  was,  pursuant  to 
said  scheme,  incorporated,  with  a  capitalstock  of  two  hun- 
dred and  three  thousand  four  hundred  dollars  ($203,400), 
divided  into  two  thousand  and  thirty-four  (2,034)  shares,  of 
one  hundred  dollars  each ;  that  the  articles  of  incorporation 
were  signed  by  certain  of  the  above-named  promoters  and 
defendants,  to  wit,  Robert  Kretschmar,  C.  W.  Milbrath, 
Joseph  Lindemann,  Henry  Texter,  and  Thomas  A.  Hanson, 
as  incorporators;  that  the  said  articles  were  recorded  in  the 
office  or  the  register  of  deeds  of  Milwaukee  county  on  the 
2l8t  day  of  September,  A.  D.  1892,  and  a  copy  thereof  filed 
in  the  office  of  the  secretary  of  state  of  Wisconsin  on  the 
22d  day  of  September,  A.  D.  1892;  that  the  first  board  of  di- 
rectors of  the  said  Sylvan  Dell  Land  Company  was  composed 
as  follows,  to  wit:  C.  W.  Milbrath,  M,  C,  Kra^ise^  George 
J.  Amann,  Robert  W.  Mueller,  William  Okershauser,  Thomas 
A,  Hanson,  Robert  Kretschmar,  Joseph  Lindemann,  and 
Henry  Texter;  that  the  said  board  of  directors  was  com- 
posed almost  entirely  of  the  persons  who  were  promoters  of 
the  said  corporation,  defendants  herein,  and  participants  in 
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the  schema  hereinbefore  particularly  described;  that  in  pnr- 
snance  of  said  scheme,  and  in  carrying  out  the  same,  said 
promoters  subsequently,  and  on  the  23d  day  of  September, 
A.  D.  1892,  caused  a  deed  of  said  'Fratt  tract'  to  be  made, 
executed,  and  delivered  to  said  Henry  Texter  alone,  although 
the  other  promoters  had  equal  interest  with  said  Texter  in 
said  scheme,  but  such  deed  was  made  to  said  Henry  Texter 
alone  for  the  express  purpose  of  concealment,  and  because 
of  the  fact  that  the  said  Henry  Texter  was  not  a  resident  of 
said  Milwaukee  county,  and  could  not  readily  be  seen  by 
the  plaintiff  or  other  persons,  subscribers  for  stock  in  said 
corporation;  that  in  furtherance  of  said  fraudulent  scheme, 
and  to  mislead,  cover  up,  and  conceal  the  true  fact  as  to  the 
purchase  price  of  said  land,  said  promoters  caused  to  be  in- 
serted as  consideration  price  in  said  deed  the  followmg  lan- 
guage, to  wit:  *One  dollar  and  other  good  and  valuable 
consideration ; '  that  on  the  same  day  the  promoters,  for  like 
reasons,  caused  the  deed  of  the  said  ' Lath rop  tract'  to  be 
made,  executed,  and  delivered  to  said  Henry  Texter  alone, 
and  in  like  manner,  and  for  like  purposes,  caused  to  be  in- 
serted as  consideration  price  in  said  deed  '  one  dollar  and 
other  good  and  valuable  consideration.'  And  plaintiffs  fur- 
ther show  that  immediately  upon  the  execution  and  delivery 
of  said  two  deeds,  and  prior  to  the  organization  of  the  said 
Sylvan  Dell  Land  Company,  and  without  any  action  by  the 
stockholders  thereof,  and  before  the  stock  was  in  fact  sub- 
scribed for,  but  in  pursuance  of  said  fraudulent  scheme,  said 
promoters,  on  the  same  day  of  the  execution  and  delivery 
of  the  said  two  deeds  to  said  Henry  Texter,  to  wit,  on  the 
23d  day  of  September,  A.  D.  1892,  caused  a  deed  of  said 
*  Fratt  tract '  and  said  *  Lathrop  tract '  to  be  made  by  the  said 
Henry  Texter,  a  single  man,  in  which  the  grantee  named 
was  the  defendant  corporation,  Sylvan  Dell  Land  Company, 
and  that  said  promoters  caused  to  be  inserted  as  considera- 
tion price  in  said  deed  the  sum  of  one  hundred  and  sixteen 
thousand  one  hundred  dollars  ($116,100),  and  also  caused  to 
be  inserted  in  said  deed  a  provision  that  the  same  was  free 
and  clear  from  all  incumbrances  except  certain  mortgages, 
amounting  in  the  aggregate  to  forty-six  thousand  two  hun- 
dred and  thirty-eight  dollars  (846,238),  *  which  the  party  of 
the  second  part  [t^ing  the  said  Sylvan  Dell  Land  Company] 
hereby  assumes  and  agrees  to  pay ; '  that  each  of  said  deeds 
was  immediately,  and  on  the  day  of  the  execution  thereof, 


Digitized  by  VjOOQIC 


426  SUPREME  COURT  OF  WISCONSIN.       [Dua 

Pietsoh  y.  Kreuse,  113  Wi&  4ia 

delivered  by  the  said  Henry  Texter  to  the  register  of  deeds 
of  Racine  county,  and  on  said  day  duly  recorded  in  said 
register's  office;  that  all  of  said  transactions  with  reference 
to  the  execution,  delivery,  and  recording  of  said  deeds  were 
without  any  act,  direction,  or  approval  on  the  part  of  said 
defendant  corporation ;  that  in  tact  no  meeting  of  said  cor- 
poration, or  the  stockholders  thereof,  was  held  until  in  Oc- 
tober, A.  D.  1892,  and  no  action  whatever  was  taken  by  said 
company,  or  the  directors  thereof  in  meeting  assembled, 
until  on  or  about  the  6th  day  of  October,  A.  D.  1892. 

"And  plaintiffs  further  show:  That  at  the  meeting  of  the 
board  of  directors,  almost  wholly  composed  of,  and  in  fact 
controlled  by,  said  promoters,  held  on  said  6th  day  of  Octo- 
ber, A.  D.  1892,  pursuant  to  said  scheme  and  agreement  to 
cheat  and  defraud,  a  resolution  was  unanimously  adopted 
setting  apart  five  hundred  sixty-two  (562)  shares  of  the 
stock  of  said  company,  and  being  all  of  the  stock  of  said 
company  exclusive  of  the  stock  parceled  out  to  and  divided 
up  among  said  promoters,  to  be  known  as  'treasury  stock,* 
and  to  be  sold,  and  at  said  meeting  .further  unanimously  re- 
solved that  out  of  the  sales  of  shares  of  treasury  stock  afore- 
said a  commission  of  two  dollars  per  share  be  allowed  and 
paid  to  persons  entitled  thereto,  in  effecting  a  sale  of  such 
treasury  stock.  That  thereupon,  and  pursuant  to  said 
scheme,  each  of  the  individual  defendants  and  promoters 
became  the  agent  and  solicitor  for  the  sale  of  stock  in  the 
defendant  corporation,  and  from  time  to  time  made  sales 
thereof  to  divers  persons;  many  shares  thereof  being  sold 
to  these  plaintiffs.  That  some  of  the  defendants,  for  the 
purpose  of  further  concealing  the  said  scheme,  themselves 
in  form  subscribed  for  some  of  said  treasury  stock  at  said 
discount  of  two  dollars  ($2)  per  share,  and  then  sold  out  the 
same,  issued  in  form  and  sold  and  transferred  as  their  own 
stock,  and  not  the  stock  of  the  said  corporation,  all  for  the 
purpose  of  cheating  and  defrauding  the  said  corporation, 
and  cheating  and  deceiving  the  persons  who  became  sub- 
scribers to  said  stock.  That,  as  now  appears  by  the  books 
of  said  corporation,  there  was  sold  out  of  said  treasury  stock 
during  the  first  year  five  hundred  twenty-five  (625)  shares, 
at  the  rate  of  thirty-four  dollars  per  share,  upon  which  was 
allowed  and  paid  to  said  promoters,  as  agents,  the  total  sum 
of  one  thousand  and  fifty  dollars  (§1,050).  That  said  stock 
was  largely  taken  and  is  now  principally  held  by  these 
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plain  tiflfs,  and  is  the  only  stock  issued  by  the  said  company 
upon  which  payment  or  cash  was  in  fact  made  to  said  cor- 
poration. That  in  furtherance  of  said  scheme,  and  as  in- 
ducement to  secure  the  subscription  and  purchase  of  stock 
by  these  plaintiffs,  it  was  represented  to  these  plaintiffs  by 
the  said  promoters  and  agents  that  the  purchase  price  of 
said  two  tracts  of  land  was  the  sum  of  one  hundred  and  six- 
teen thousand  one  hundred  dollars  ($116,100);  that  that  was 
the  sura  actually  and  necessarily  paid  therefor  by  Mr.  Tex- 
ter,  and  the  same  could  not  be  bought  for  a  less  sum ;  and 
it  was  further  by  them  represented  that  all  stock  was  beih^ 
paid  for  at  the  rate  of  tnirty-four  dollars  per  share,  and 
that  none  were  getting  stock  for  any  less  sum  or  upon  any 
basis  or  agreement  differing  from^  that  offered  to  plaintiff 
subscribers  and  purchasers;  that  all  were  'on  the  ground 
floor,'  and  no  profit  or  advantage  was  being  given  to  one  not 
shared  by  all;  that  thirty-four  dollars  paicf  in  full  for  a  share 
of  stock,  and  each  share  was  nonassessable.  That  it  was 
expressly  represented  to  the  plaintiffs,  as  inducement  to  be- 
come members  and  stockholders  of  the  said  corporation,  by 
the  promoters,  defendants  above  named,  that  the  said  men- 
tioned tracts  of  land  in  Racine  countv,  Wisconsin,  were  to 
be  purchased,  and  that  they  were  in  fact  purchased,  at  the 

{>rice  of  one  hundred  and  sixteen  thousand  one  hundred  dol- 
ars  ($116,100),  and  that  they  could  not  be  secured  at  a  less 
price;  that  the  above-named  sum  represented  the  original 
prices  for  the  said  lands;  that  the  lands  were  well  worth 
that  amount  of  money,  and  could  be  disposed  of  at  a  good 
profit  if  secured  at  the  said  price;  that  the  said  promoters 
were  going  into  the  said  corporation  on  the  same  basis  as 
the  plaintiffs,  and  upon  the  same  basis  as  all  the  other  stock- 
holders who  became  such  either  by  subscription  or  purchase; 
that  the  said  promoters  were  not  making  or  reserving  to 
themselves  any  profit  whatever. 

"Plaintiffs  show  that  they  believed  the  representations 
of  the  defendants  on  this  behalf,  and  that  the  said  lands 
cost  the  said  promoters  the  sum  of  one  hundred  and  sixteen 
thousand  one  hundred  dollars,  and  that  the  said  company 
was  receiving  the  lands  at  original  prices,  and  that  the  lands 
were  well  worth  the  above-named  sum,  and  could  be  dis- 
posed of  at  a  profit,  and  that  the  defendants,  promoters  of 
said  corporation,  were  entering  the  corporation  as  members 
and  stockholders  on  the  same  basis  as  the  plaintiffs  and  all 
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other  stockholders,  and  that  said  defendants  were  not  mak- 
ing any  profit  to  themselves  out  of  the  promotion  or  incor- 
poration of  the  said  company.  PlaintiflFs  further  allege  that 
the  said  representations  were  false  and  fraudulent,  and  made 
with  intent  to  deceive  and  cheat  the  piaintiflFs  and  others, 
and  that  they  were  so  deceived  and  cheated  by  the  said 
promoters  of  the  said  corporation ;  that  said  representations 
were  made  both  before  and  after  the  incorporation  of  the 
said  company,  and  were  designed  to,  and  did,  induce  the 
plaintiffs  and  others  to  subscribe  for  stock  and  to  purchase 
stock  in  the  said  defendant  company  in  reliance  upon  and 
acting  upon  the  said  false  and  rraudulent  representations; 
that  in  truth  and  in  fact  the  said  defendants,  promoters  of 
the  said  corporation,  procured  the  purchase  of  the  said  lands 
at  a  sum  much  less  than  that  which  was  represented  to  the 
plaintiffs  and  others  as  the  price  to  be  paid  for  the  lands,  as 
more  particularly  herein  set  forth,  and  said  promoters  did 
in  fact  make  a  large  and  secret  profit  to  themselves  out  of 
the  promotion  and  organization  of  the  said  company,  as  con- 
templated and  planned  by  them  from  the  beginnmg,  in  fraud 
of  and  to  the  damage  of  the  said  Sylvan  Dell  Dmd  Com- 
pany, and  of  the  plaintiffs  and  other  stockholders  of  the 
said  company. 

"(8)  Plaintiffs  further  allege  that  the  said  promoters,  in 
carrying  out  said  scheme,  did  cause  to  be  issued  to  them- 
selves during  the  first  year  of  the  existence  of  the  said  cor- 
poration the  said  number  of  shares,  to  wit,  one  thousand  and 
four  hundred  and  seventy  (1,4:70),  as  shown  by  the  books  of 
the  said  company,  and  that  such  stock  was  issued  to  the  said 
promoters  and  defendants  during  the  first  year  of  the  exist- 
ence of  the  said  corporation  as  follows,  to  wit:  To  George 
J.  Amann,  113  shares;  to  Thomas  Hanson,  225  shares;  to 
Joseph  Lindemann,  120  shares;  to  E.  P.  Thomas,  92  shares; 
to  Henry  Texter,  290  shares;  to  Robert  Kretschmar,  210 
shares;  to  C.  W.  Millirath  &  Co.,  210  shares;  to  William  C. 
Okershauser,  105  shares;  to  R.  W.  Mueller,  105  shares;  mak- 
ing a  total  of  said  1,470  shares  so  issued  to  the  said  pro- 
moters in  pursuance  of  the  said  scheme  to  cheat  and  defraud 
the  said  corporation  and  the  stockholders  thereof.  And  the 
plaintiffs  allege  that  the  said  promoters  did  in  fact  secretly 
and  fraudulently  cause  to  be  returned  to  them  all  moneys 
by  them  paid  to  the  said  company  upon  the  said  1,470  shares 
of  stock,  or  such  moneys,  if  any,  as  were  in  fact  paid  by 
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them  npon  the  said  shares,  and  also  the  sum  of  two  dollars 
per  share  upon  the  said  525  shares,  in  pqrsnance  and  execu- 
tion of  said  scheme.  And  plaintiffs  allege,  upon  informa- 
tion and  belief,  that  all  the  shares  now  held  by  the  above- 
named  promoters  and  defendants,  or  by  the  representatives 
of  any  of  them,  were  obtained  fraudulently,  and  without  any 
consideration  passing  in  fact  to  the  said  corporation,  for  its 
own  use  and  benefit,  from  the  said  promoters  and  defend- 
ants, or  their  representatives,  or  any  or  either  of  them,  and 
that  such  shares  so  held  are  in  truth  and  in  fact  unpaid  for 
in  any  way,  and  that  said  coqipany  is  entitled  to  the  posses- 
sion thereof,  or  to  the  money  therefor  on  the  same  basis  as 
that  upon  which  the  other  shareholders  have  become  mem- 
bers and  stockholders  in  the  said  corporation,  and  to  dam- 
ages for  the  fraud  so  per[)etrated  upon  it. 

"  (9)  Plaintiffs  further  show  that  the  books  and  accounts 
of  the  secretary  of  the  said  Sylvan  Dell  Land  Company,  and 
the  first  annual  report  of  that  oflRcer,  made  and  dated  Octo- 
ber 7,  A.  D.  1893,  in  furtherance  of  said  scheme  of  conceal- 
ment and  fraud,  show  that  the  secretary  received  during 
the  first  year  of  the  existence  of  said  corporation,  from  the 
sale  of  stock  alone,  the  sum  of  sixty-seven  tnousand  eiffht  hun- 
dred and  ninety-eight  dollars  ($67,898),  and  that  the  total 
receipts  for  that  year  amounted  to  the  sum  of  seventy-two 
thousand  eight  hundred  and  fifty-six  and  eighty-eight  hun- 
dredths dollars  ($72,856.88),  exclusive  of  moneys  claimed  to 
have  been  advanced,  and  also  represented  that  there  was 
paid  in  cash  on  the  said  lands  during  the  said  first  year  of 
the  existence  of  the  said  corporation  the  sum  of  sixty-nine 
thousand  eiffht  hundred  sixty-two  dollars  ($69,862),  whereas, 
in  truth  ana  in  fact,  no  such  sura  as  reported  was  paid  to  said 
corporation  or  disbursed  by  it,  but  such  report  and  misrep- 
resentation of  fact  was  made  in  conformity  with  said  scheme 
to  cheat,  deceive,  and  defraud,  and  for  the  express  purpose 
of  covering  up  and  concealing  the  true  purcnase  price  of 
said  land,  the  disposal  and  conversion  of  said  1,470  shares 
of  the  capital  stocK  for  nothing,  and  other  facts  hereinbefore 
alleged,*^ 

"  (13)  That  in  all  the  transactions  in  regard  to  said  lands, 
and  in  securing  subscribers  to  the  stock  of  said  corporation, 
and  in  the  promotion  and  organization  of  the  said  corpora- 
tion, and  in  completing  the  purchase  of  the  said  lands  ac- 
oording  to  the  terms  herein  set  forth,  and  for  the  prices 
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named  herein,  and  in  the  transfer  of  the  same  to  the  corpo- 
ration, the  defendants  above  named  were  in  all  such  trans- 
actions the  promoters,  agents,  and  trustees  of  said  corpora- 
tion, and  as  such  could  not,  by  any  pretext  whatever,  secure 
for  themselves  any  profit  whatever  at  the  expense  of  said 
corporation  or  of  its  stockholders;  that  the  plaintiffs  were 
led  to  believe,  and  did  believe,  that  the  said  promoters  were 
to  become  members  of  the-  said  corporation  on  the  same 
basis  as  the  plaintiffs,  and  on  the  same  basis  as  the  other 
persons  who  became  or  mi^ht  become  stockholders  in  the 
corporation,  and  had  the  plaintiffs  known  that  the  repre- 
sentations of  the  promoters  as  aforesaid  were  false  and 
fraudulent,  and  had  the  plaintiffs  known  that  the  said  lands 
could  be  purchased  at  a  price  far  below  that  which  it  was 
represented  to  them  bv  the  said  promoters  was  the  cheapest 
price  at  which  the  said  lands  could  be  procured,  and  had  the 

[)laintiffs  known  that  the  said  promoters  were  to  make  a 
arge  profit  to  themselves  from  the  purchase  of  said  lands 
and  sale  thereof  to  the  said  corporation,  and  that  all  did  not 
stand  equal,  and  that  said  stock  was  assessable,  and  other 
matters  and  concealments  and  misrepresentations  herein- 
before alleged,  the  plaintiffs  would  not  have  become  sub- 
scribers to  or  purchasers  of  stock,  or  members  or  share- 
holders of  said  corporation." 

The  complaint  further  alleges,  in  substance,  that  assess- 
ments of  $3.50  per  share  and  $1  per  share  were  made  in 
September,  1893,  and  in  October,  1895,  respectively,  which 
would  not  have  been  necessary  except  for  the  fraud  of  the 
said  defendants,  and  that  part  of  said  plaintiffs  have  been 
compelled  to  pay  said  assessments,  and  that  notices  have 
been  sent  the  plaintiffs  of  another  assessment  of  $1  per 
share,  stating  that  the  shares  of  the  plaintiffs  will  be  sold  if 
said  assessment  is  not  paid.  The  complaint  also  alleges  that 
the  plaintiffs  first  learned  of  said  frauds  in  the  latter  part  of 
the  year  1898,  and  proceeded  at  once  to  take  steps  to  bring 
this  action;  that  they  demanded  of  the  board  of  directors 
of  said  corporation  that  this  action  be  brought  on  behalf  of 
the  corporation,  but  that  said  directors  refused  to  bring  the 
same,  and  proceeded  to  levy  another  assessment  upon  all  the 
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Stock,  including  that  held  by  the  plaintiffs,  and  threaten  to 
take  steps  to  collect  the  same. 

Judgment  is  demanded  on  behalf  of  the  corporation 
against  the  defendants  for  the  sum  of  $55,000,  with  interest 
from  October  7,  1893,  and  that  the  plaintiffs  recover  all 
damage  and  loss  sustained  by  them  by  reason  of  the  fraud 
of  the  defendants,  and  that  the  oflBcers  of  the  corporation  be 
restrained  from  selling  or  disposing  of  plaintiffs'  stock  to 
pay  said  illegal  assessment,  and  that  the  plaintiffs  have  such 
other  relief  as  may  be  just  and  equitable. 

To  this  complaint  a  general  demurrer  was  interposed  by 
the  defendant  Eravse^  which  was  overruled,  and  the  defend- 
ant Krcmse  appeals. 

For  the  appellant  there  was  a  brief  by  QuarleSy  Spence  <& 
QuarleSj  and  oral  argument  by  T.  W.  Spenoe. 

For  the  defendants  Milbrath  and  others  there  was  a  brief 
by  Julius  E.  Roehr  and  Timlin^  GlicJcsmfin  dk  Conway. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Oeo.  L,  Williams. 

IV'iNSLOw,  J.  This  is  an  action  6y  stockholders  on  behalf 
of  a  corporation,  whose  officers  refuse  to  sue,  to  recover  of 
promoters  a  large  amount  of  illegal  profits  alleged  to  have 
been  made  by  said  promoters  in  fraud  of  the  corporation. 
The  allegations  seem  entirely  sufficient  to  charge  the  pro- 
moters with  liability,  under  the  repeated  decisions  of  this 
court.  At  least,  no  contention  to  the  contrary  is  here  made. 
But  it  is  claimed  that  the  complaint  nowhere  connects  Mr. 
Krause  with  any  fraud  or  wrong  committed  upon  the  cor- 
poration, and  with  this  contention  we  are  forced  to  agree. 
The  specific  fraud  charged  is  that  certain  "  promoters  "  ob- 
tained secret  options  upon  real  property  at  a  certain  price, 
and  then  formed  a  corporation  to  buy  the  property,  and 
obtained  subscriptions  to  stock  upon  the  basis  of  a  certain 
purchase  price  of  the  land,  much  in  excess  of  its  actual 
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price,  the  fact  of  which  excess  was  concealed  from  the  new 
subscribers,  and  thus  obtained  their  stock  for  nothing,  when, 
as  matter  of  fact,  they  should  have  paid,  and  gave  out  and 
pretended  that  they  were  paying,  about  $50,000  therefor. 
Nowhere  in  the  complaint  is  it  specifically  charged  that  Mr, 
Krause  was  one  of  the  promotere,  or  that  he  obtained  any 
of  the  fraudulent  stock.  As  pointed  out  by  the  appellant's 
counsel,  his  name  is  mentioned  but  three  times:  First,  in  the 
title;  second,  in  the  opening  paragraph;  and,  third,  in  the 
list  of  the  first  board  of  directors  of  the  company,  given  in 
the  seventh  paragraph.  It  is  true  that  it  is  alleged  gen- 
erally in  paragraph  3  of  the  complaint  that  the  "above- 
named  defendants  and  one  Henry  Texter  were  promoters 
of  said  corporation,"  and  subsequently  through  the  com-^ 
plaint  that  the  wrongs  complained  of  were  done  by  *^  said 
promoters,"  but  in  the  fifth  paragraph  of  the  complaint  the 
agreement  which  the  promoters  made  with  each  other  is  set 
forth  at  length  and  the  names  of  the  promoters  given,  and 
the  name  of  the  defendant  Krause  is  not  to  be  found;  in  the 
sixth  paragraph  the  original  list  of  subscriptions  to  the  cap- 
ital stock  made  by  the  promoters  is  given,  and  the  name  of 
the  defendant  Krause  does  not  appear;  and  in  the  eighth 
paragraph  of  the  complaint,  where  the  full  fruition  of  the 
fraudulent  scheme  of  the  promoters  is  alleged,  it  is  stated 
that  "the  said  promoters  "  caused  said  1,470  shares  of  stock 
to  be  issued  to  themselves,  and  the  exact  number  of  shares 
issued  to  each  promoter  is  given,  and  not  a  single  share  is 
charged  to  have  been  issued  to  Krause^  although  the  whole 
1,470  shares  are  accounted  for.  It  might  well  be  claimed 
that  were  the  general  statement  in  paragraph  3,  to  the  ef- 
fect that  the  defendants  were  promoters,  the  only  statement 
upon  the  subject  in  the  complaint,  it  would  be  sufficient,  in 
connection  with  the  subsequent  allegations  of  fraud  by  the 
"  said  promoters,"  to  charge  Krause  with  liability  as  a  pro- 
moter; but  when  the  complaint  specifically  sets  forth  the 
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written  agreement  made  between  the  promoters,  by  which 
their  rights  were  to  be  governed  and  their  interests  fixed  in 
the  enterprise,  and  it  appears  thereby  that  Kraicse  was  not 
one  of  them,  and  when  the  complaint  also  sets  forth  the  di- 
vision of  the  spoil  between  the  promoters,  and  shows  that 
appellant  was  not  one  of  them,  these  statements  must  cer- 
tainly be  held  as  controlling,  and  settling  the  question  con- 
clusively as  to  who  were  promoters,  for  the  reason  that  they 
are  special  allegations  upon  a  particular  subject,  and  must 
be  held  to  control  mere  general  allegations.  They  settle 
the  fact  that  Krause  was  not  a  promoter,  and  as  all  the 
wrongs  complained  of  were  done  by  promoters,  it  is  evident 
that  no  cause  of  action  is  stated  against  Krause^  and  that 
his  demurrer  should  have  been  sustained. 

By  the  Cov/rt — Order  reversed,  and  action  remanded 
with  directions  to  sustain  the  demurrer  to  the  complaint. 


PoRATH,  Bespondent,  vs.  The  Eeigh  &  Salentinb  Company, 
imp..  Appellant. 

Decejnber  S — December  17, 190t 

Appeal:  Sufficiency  of  notice:  Service  of  summons:  Proof. 

"L  A  notice  of  appeal  is  not  rendered  insufficient  by  the  fact  that  the 
first  name  of  the  plaintiff  is  given  as  ''Fred  "  instead  of  ''Fried- 
rich,"  or  that  the  judgment  is  described  as  against  the  appellant, 
naming  him,  instead  of  against  the  appellant  and  others. 

2,  Where  a  part  only  of  a  judgment  affects  the  appellant,  failure  of 
the  notice  of  appeal  to  state  that  the  appeal  is  from  that  part  only, 
pursuant  to  sea  3049,  Stats.  1898,  does  not  render  the  appeal  inef- 
fectual, but  is  a  mistake  punishable  in  the  discretion  of  the  court 
in  disposing  of  the  question  of  costa 

a  An  affidavit  attached  to  a  summons  in  which  the  affiant  states  that 
he  served  the  summons  on  the  defendant,  naming  him,  and  that 
he  knows  the  person  so  served  to  be  the  identical  person  "named 
Vol.  112—28 
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as  defendant  herein^"  is  Tield  a  substantial  compliance  with  sec. 
2642,  Stata  1898,  requiring  such  an  affidavit  to  show  that  the  per* 
0on  making  the  service  *'  knew  the  person  served  to  be  the  defend- 
ant mentioned  in  the  aummons," 
4b  If  the  affidavit  in  such  case  shows  knowledge  of  the  affiant,  at  the 
time  of  making  the  proof  of  service,  that  the  person  served  was 
the  defendant  pientioned  in  the  summons,  it  need  not  show  that 
he  had  such  knowledge  at  the  time  of  making  the  service. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Eugene  S.  Elliott,  Circuit  Judge.    Affirmed. 

Appeal  from  a  judgment  by  default  in  an  action  to  fore- 
close a  mortgage.  Proof  of  the  service  of  the  summons  and 
complaint  upon  the  defendant  The  Reigh  <Sk  Salentine  Com- 
pany was  made  by  a  person  other  than  an  officer,  by  affi- 
davit attached  to  the  originals  in  the  following  language: 

"Henry  Foelske,  being  first  duly  sworn,  on  oath  deposes, 
says  that  on  the  10th  day  of  April,  1899,  at  the  city  of  Mil- 
waukee, countv  of  Milwaukee  and  state  of  Wisconsin,  he 
served  the  within  summons  and  complaint  on  the  defend- 
ant The  Reigh  ds  Salentine  Company  by  delivering  to  and 
leaving  with  S.  J.  Eeigh,  one  of  its  chief  officers,  to  wit 

E resident,  a  true  and  correct  copy  thereof;    .     .    .     that 
e  knows  the  person  so  served  to  be  the  identical  person 
named  as  defendant  herein." 

The  Reigh  cfe  Salentine  Company  appealed  from  the  judg- 
ment. A  motion  was  made  by  plaintiff  to  dismiss  the  ap- 
peal because,  in  the  papers  used  to  perfect  the  same,  Fred 
Porath  is  named  as  plaintiff  and  the  judgment  is  therein 
referred  to  as  against  The  Reigh  cfe  Salentine  Company^ 
while  the  record  shows  the  name  of  the  plaintiff  to  be 
Friedrich  Porath  and  the  judgment  to  be  against  The  Reigh 
cfe  Salentine  Company  and  others;  further,  because  the  ap- 
peal is  in  form  from  the  whole  judgment  instead  of  that 
part  which  affects  appellant.  A  further  motion  was  made 
for  leave  to  amend  the  affidavit  of  service  on  The  Reigh  cfe 
Saleiitine  Company  so  as  to  show  that  the  person  who  made 
such  service  knew  the  person  served  to  be  the  defendant 
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mentioned  in  the  sammons,  or,  in  case  of  a  denial  of  such 
motion,  that  the  record  be  returned  to  the  circuit  court  in 
order  that  plaintiff  might  apply  to  such  court  for  leave  to 
amend  the  proof  of  service;  and  that,  in  case  of  the  grant- 
ing of  the  last  motion  mentioned,  the  proceedings  in  this 
court  might  be  stayed  a  reasonable  length  of  time  to  allow 
appellant  to  take  the  benefit  thereof.  The  various  motions 
in  regard  to  amending  the  proof  of  service  were  based  upon 
an  affidavit  showing  that  the  summons  and  complaint  were 
in  fact  properly  served  on  The  Reigh  dk  SdUntme  Convpany. 
On  the  part  of  appellant  a  motion  was  made  for  leave  to 
file  an  amended  notice  of  appeal  and  undertaking  correctly 
describing  the  plaintiff  and  the  judgment. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Edgar  L,  Wood^  and  for  the  respondent  on  that  of  Chris, 
Doerfler. 

Masshall,  J.  The  notice  of  appeal  identified  the  cause 
and  the  judgment  referred  to  with  reasonable  certainty,  the 
record  of  which  has  been  certified  to  this  court.  That  sat- 
isfies the  statute.  "  Fred  "  is  so  commonly  used  for  Fred- 
erick and  Friedrich  that  no  good  reason  can  be  assigned  for 
supposing  that  respondent  was  not  fully  informed  by  the 
notice  who  was  intended  as  plaintiff;  hence  the  title  to  the 
action  was  substantially  given.  Only  one  judgment  therein 
existed.  It  was  against  the  appellant,  notwithstanding  it 
was  also  against  others;  therefore  the  expression  "appeal 
from  the  judgment  against  the  appellant"  sufficiently 
pointed  to  the  judgment  in  the  record  before  us. 

The  motion  to  dismiss  the  appeal  because  the  notice  failed 
to  state,  as  the  fact  was,  that  the  appeal  was  only  from  that 
part  of  the  judgment  which  affected  appellant,  is  ruled 
against  respondent  by  Irvin  v.  Smithy  68  Wis.  220.  True, 
sec.  3049,  Stats.  1898^  requires  such  a  notice  to  state  whether 
the  appeal  is  from  the  whole  judgment  or  from  some  part 
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thereof,  and  if  the  latter,  to  specify  the  particular  part;  but 
it  was  held  in  the  case  cited  that  a  notice  of  appeal  in  gen- 
eral terms  suflBoiently  states  that  the  whole  judgment  is 
questioned  and  satisfies  the  statute.  If  it  turns  out  in  any 
such  case  that  the  judgment  only  affects  the  appellant  in 
part,  and  to  that  exent  it  is  reversed  and  otherwise  affirmed, 
his  mistake  in  challenging  the  whole  thereof  is  punishable 
in  the  discretion  of  the  court  in  disposing  of  the  question  of 
costs.     Sec.  2949. 

The  only  question  on  the  merits  is  this:  In  a  paper  at- 
tached to  a  summons,  does  a  statement  that  the  signer 
thereof  served  the  summons  on  the  defendant,  naming  him, 
and  that  he  knows  the  person  so  served  to  be  the  identical 
person  named  as  defendant  in  such  paper,  substantially  com- 
ply with  the  requirement  of  sec.  2642,  Stats.  1898,  that  an 
affidavit  of  the  service  of  a  summons  shall  show  that  the 
person  making  the  service  "knew  the  person  served  to 
be  the  defendant  mentioned  in  the  summons "  ?  '  Nothing 
less  than  a  substantially  full  compliance  with  the  statute  is 
sufficient  to  establish  the  jurisdictional  fact  of  service  so  as 
to  enable  the  court  to  render  a  valid  judgment  by  default. 
Saylea  v.  DaviSj  20  Wis.  302 ;  Grcmiier  v.  Rosecrance^  27  Wis. 
488 ;  Kernan  v.  N.  P.  B,  Co.  103  Wis.  356.  The  language  of 
the  statute  need  not  be  literally  followed.  Any  language 
conveying,  substantially,  the  statutory  idea  will  do.  Oer- 
man  M,  F.  F.  Ins.  Co.  v.  Decker ^  74  Wis.  556.  In  the  absence 
of  any  adjudication  on  the  subject  there  would  be  room  for 
saying  that  words  to  the  effect  that  the  person  who  made 
a  service  knows  that  he  served  on  the  right  person,  is  not 
equivalent  to  saying  that  he  had  such  knowledge  at  the  in- 
stant of  making  the  service,  and  that  such  concurrence  of 
knowledge  with  the  service  is  what  the  statute  demands. 
However,  in  Oet^man  M.  F,  F  Ins.  Co.  v.  Decker j  supra^  this 
court  seems  to  have  adopted  a  different  rule,  holding  that  it 
satisfies  the  statute  if,  at  the  time  of  making  the  proof  of 
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service,  the  person  who  served  the  paper  knows  the  person 
served  upon  to  be  the  defendant  mentioned  in  the  summons. 
The  particular  language  there  called  in  question  is  as  fol- 
lows: "The  defendants  are  personally  known  to  the  aflSant 
and  are  the  identical  persons  named  in  the  summons  as  de- 
fendants therein."  We  will  adhere  to  that  ruling,  holding 
that  knowledge  at  the  time  of  making  proof  of  service  is 
suflBcient  to  satisfy  the  statute.  The  language  "  served  on 
the  defendant,"  naming  him,  as  it  seems,  beyond  reasonable 
controversy,  points  to  the  defendant  mentioned  in  the  sum- 
mons. It  necessarily  follows  that  the  language  referring  to 
the  defendant  named  in  the  paper  as  known  to  the  maker 
thereof  to  be  the  one  served  upon,  by  relation  points  beyond 
all  reasonable  doubt  to  the  defendant  named  in  the  sum- 
mons, the  eflFect  of  the  whole  being  to  show  personal  knowl- 
edge by  the  person  making  the  service,  that  the  person 
served  upon  was  the  identical  person  mentioned  as  defend- 
ant in  the  paper  served.  We  cannot  see  any  escape  from 
that  conclusion.  It  follows  that  we  must  hold  that  the  proof 
of  service  in  question  was  sufficient.  That  conclusion  ren- 
ders unnecessary  any  consideration  of  the  various  motions 
made  by  the  respondent  in  respect  to  amending  the  proof 
of  service. 

By  the  Court, —  The  various  motions  are  denied,  and,  under 
the  circumstances,  without  costs.  The  judgment  appealed 
from  is  affirmed. 


Teimborn,  Appellant,  vs.  Reimer,  Respondent 

December  S — December  17 ^  1901. 

Costs  in  circuit  court:  Action  triable  in  justice's  court:  Appeal  from 

justice's  court 

1  Sea  2918,  Stata  1898,  provides  that  costs  shaU  be  allowed  of  course 
to  the  plaintiff  in  an  action  in  the  circuit  court  upon  a  recovery: 
"3.  In  the  actions  of  which  a  justice's  court  has  no  jurisdiction. 
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4  In  an  action  for  assault  and  battery,  false  imprisonment,  libel, 
slander,  malicious  prosecution  or  seduction.  ...  6.  In  other 
actions  of  tort  for  the  recovery  of  money  when  the  plaintiff  shall 
recover  $50  or  mora"  Sea  2920  provides  that  costeshall  beallowed 
of  course  to  the  defendant  in  the  actions  mentioned  unless  the 
plaintiff  shall  be  entitled  to  coeta  Held,  that  where  the  plaintiff 
^covered  $50  damages  in  an  action  for  trespass  to  realty  com- 
menced in  circuit  court,  he  was  entitled  to  costs  under  subd.  5, 
jeven  though  the  action  might  have  been  brought  in  justice's  court 
2.  Subd.  5,  sea  2918,  Stata  1898,  does  not  apply  to  costs  in  cases  com- 
menced in  justice's  court  and  taken  by  appeal  to  the  circuit  court, 
such  cases  being  governed  by  sea  2925. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Oreen  T.  Williams,  Judge.     Heversed. 

The  plaintiff  brought  this  action  in  the  superior  court  of 
Milwaukee  county  to  recover  damages  for  a  trespass  to  cer- 
tain real  estate  owned  by  her,  alleged  to  have  been  com- 
mitted by  the  defendant.  Damages  were  laid  at  $3,000.  A 
trial  by  court  and  jury  resulted  in  a  verdict  of  $50  for  plaintiff. 
The  plaintiff's  costs  were  allowed  and  taxed  by  the  clerk  at 
the  sum  of  $59.86.  Upon  review  by  the  court,  the  clerk's 
taxation  was  reversed,  ^'  because  said  plaintiff  is  not  enti- 
tled to  costs,  as  this  action  is  one  for  an  involuntary  tres- 
pass, and  the  title  to  real  estate  did  not  come  in  question, 
and  an  action  in  which  a  justice  of  the  peace  had  jurisdic- 
tion, as  the  recovery  had  herein  by  plaintiff  is  $50,  and  less 
than  the  amount  recoverable  in  justice's  court."  The  clerk 
was  ordered  to  tax  costs  in  favor  of  defendant.  Costs  were 
so  taxed  at  $67.15,  and  offset  against  plaintiff's  recovery. 
Judgment  was  entered  for  defendant  (or  $17.15,  from  which 
plaintiff  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  JTath.  Persies  db 
Sons,  and  oral  argument  by  G.  D,  Gqf. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Sogers  <&  Mwnn. 

Babdebn,  J.  This  action  is  one  sounding  in  tort.  The 
complaint  sets  out  a  cause  of  action  for  trespass  to  realty^ 
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and  claims  $3,000  damages.  The  recovery  was  $50.  The 
trial  court  denied  the  plaintiff  the  right  to  costs  on  the 
ground  that  the  action  was  one  in  which  a  justice  of  the 
peace  had  jurisdiction.  In  determining  the  question  of  ju- 
risdiction, the  court  was  undoubtedly  governed  by  the  cases 
of  Dunnvag  v.  FavlJcner^  10  Wis.  394,  and  Power  v.  Rock- 
welly  39  Wis.  585.  These  cases  hold  that,  under  the  statute 
as  it  then  existed,  in  actions  of  which  a  justice  of  the  peace' 
had  jurisdiction,  and  which  were  brought  in  the  circuit  or 
county  courts,  it  is  the  amount  recovered  in  the  latter  courts 
which  determines  whether  the  plaintiff  or  defendant  shall 
have  costs;  that  costs  were  to  be  allowed  defendant  in  all 
actions  to  recover  money,  brought  in  the  circuit  or  county 
courts,  which  were  cognizable  before  a  justice  of  the  peace, 
unless  the  plaintiff  should  recover  judgment  for  $50  or  morp, 
and  it  made  no  difference  that  the  amount  claimed  by  the 
plaintiff  exceeded  the  jurisdiction  of  the  justice.  The  statute 
then  in  force  was  sec.  38,  ch.  133,  R  S.  1858  (sec.  54,  ch.  133, 
Tay.  Stats.).  By  the  revision  of  1878  the  section  relating  to 
costs  in  the  circuit  courts  (sec.  2918)  was  changed  to  its 
present  form.  So  far  as  is  material  to  the  present  contro- 
versy, sec.  2918,  Stats.  1898,  is  as  follows: 

"Costs  shall  be  allowed  of  course  to  the  plaintiff  in  an 
action  in  the  circuit  court  upon  a  recovery  in  the  following 
cases,  except  when  otherwise  specially  provided  by  law:  .  .  . 

"  3.  In  the  actions  of  which  a  justice's  court  has  no  juris- 
diction. 

"4.  In  an  action  for  assault  and  battery,  false  imprison- 
ment, libel,  slander,  malicious  prosecution,  criminal  conver- 
sation or  seduction,  but  if  in  any  such  action  the  plaintiff 
recovers  less  than  fifty  dollars  damages  he  shall  receive  no 
more  costs  than  damages. 

"  5.  In  other  actions  of  tort  for  the  recovery  of  money 
when  the  plaintiff  shall  recover  fifty  dollars  or  more." 

A  comparison  of  the  two  sections  shows  that  subd.  4  was 
entirely  changed  and  rewritten  in  the  revision,  and  that 
subd.  5  was  added  as  a  new  provision.     Sec.  2920  provides 
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that  costs  shall  be  allowed  of  coarse  to  the  defendant  in  the 
actions  mentioned  anless  the  plaintiff  shall  be  entitled  to 
costs  therein.  The  idea  in  the  mind  of  the  trial  court  seems 
to  have  been  that  because  this  action,  tested  by  the  amount 
of  the  recovery,  was  one  of  which  a  justice  had  jurisdiction, 
the  plaintiff  was  not  entitled  to  costs,  and  the  defendant 
was.  In  other  words,  the  dominant  purpose  of  the  statute 
was  to  prevent  a  plaintiff  from  recovering  costs  in  any  case 
of  which  a  justice  had  jurisdiction. 

In  the  construction  of  statutes  the  first  question  for  the 
court  is  to  ascertain  the  legislative  intent  To  ascertain  that 
purpose  the  whole  and  every  part  is  to  be  considered.  This 
survey  and  comparison  are  necessary  in  order  to  make  all 
the  parts  harmonious.  If  practicable,  effect  must  be  given 
to  all  the  language  employed.  Sutherland,  Statutory  Con- 
struction, §  239.  Here  the  main  legislative  purpose  is  mani- 
fest from  the  terms  of  the  statute,  and  need  not  be  discussed. 
It  was  to  establish  the  circumstances  under  which  litigants 
might  recover  costs  in  actions  originally  brought  in  the  cir- 
cuit courts.  One  of  those  circumstances  was  that  the  plaint- 
iff should  have  costs  as  of  course  in  all  actions  of  which  a 
justice'^  court  had  no  jurisdiction.  This  covered  a  great 
variety  of  cases  like  equitable  actions,  actions  for  slander, 
libel,  etc.  Another  class  of  actions  was  as  mentioned  in 
subd.  4;  and  the  third,  such  "other  actions  of  tort"  as  come 
within  the  terms  of  subd.  5.  These  provisions,  standing 
alone,  unquestionably  give  plaintiff  costs  in  this  case.  Her 
recovery  has  met  every  requirement  of  the  statute,  and  costs 
go  as  of  course.  The  difficulty  arises  when  we  come  to  con- 
sider the  provisions  of  sec.  2920.  There  it  is  said  that  costs 
go  to  defendant  unless  the  plaintiff  be  entitled  to  costs.  The 
argument  here  is  that  as  the  action,  considered  on  the  basis 
of  the  recovery,  was  one  that  might  have  been  brought  in 
justice's  court,  under  subd.  3  and  sec.  2920  costs  must  go  for 
defendant.     If  it  was  intended  by  the  legislature  that  in  all 
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cases  brought  in  the  circuit,  of  which  a  justice's  court  had 
jurisdiction,  costs  should  go  to  defendant,  that  body  has 
taken  a  most  roundabout  way  of  expressing  such  intention. 
Let  us  take  an  illustration:  By  subd.  8,  sec.  3572,  a  justice 
is  given  jurisdiction  of  actions  to  recover  possession  of  per- 
sonal property  when  the  value  of  the  property  claimed  shall 
not  exceed  $200.  The  circuit  courts  also  have  jurisdiction 
of  such  actions,  and  under  subd.  2,  sec.  2918,  costs  are  given 
plaintiff  as  of  course,  where  such  actions  are  brought  in  that 
court,  when  the  value  of  the  property  recovered  is  $50  or 
more.  If  it  was  intended  in  this  class  of  actions,  or  in  the 
class  of  actions  mentioned  in  subd.  4  and  5,  to  deny  costs  to 
plaintiff  in  all  cases  when  the  amount  of  the  recovery  showed 
that  a  justice  might  have  had  jurisdiction,  it  would  have 
been  an  easy  matter  to  have  said  so.  The  language  of  these 
subdivisions  is  plain  and  unequivocal, —  that  in  all  actions 
brought  in  the  circuit  court,  of  the  classes  mentioned,  if  the 
recovery  therein  meets  the  demands  of  the  statute,  the 
plaintiff  shall  have  costs.  The  force  of  this  language  can- 
not be  overcome  by  subsequent  language  of  doubtful  import. 
If  the  construction  contended  for  by  defendant  and  adopted 
by  the  trial  court  is  correct,  then,  notwithstanding  the  pro- 
visions of  subd.  4,  a  plaintiff  who  obtains  a  verdict  of  $200 
or  under  for  damages  for  assault  and  battery,  criminal  con- 
versation, or  seduction,  in  an  action  brought  in  the  circuit 
court,  must  pay  costs  to  defendant,  under  sec.  2920.  The 
same  would  also  be  true  as  to  "  other  actions  of  tort "  men- 
tioned in  subd.  5.  That  such  is  not  the  proper  construction 
is  plainly  inferable  from  the  following  cases :  Corcoran  v. 
WeUter^  50  Wis.  125;  Kiefer  v.  Carrier,  53  Wis.  404;  Collins 
V,  Zc/wry^  78  Wis.  329;  3face  v.  Heed,  89  Wis.  UO^Bugbee  v. 
Lombard,  94  Wis.  326.  So  far  as  the  facts  here  involved 
are  concerned,  we  read  the  statutes  to  mean  that  in  all  ac- 
tions of  which  a  justice's  court  has  jurisdiction,  brought  in 
the  higher  courts,  the  plaintiff  must  pay  costs,  unless  they 
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are  such  actions  as  are  mentioned  in  snbd.  4,  5,  sec.  2918, 
and  the  recovery  is  of  the  amoant  therein  specified.  This 
preserves  the  plain  meaning  and  integrity  of  the  language 
used,  and  avoids  confusion  and  uncertainty.  We  do  not 
claim  that  subd.  5  repeals  subd.  3,  but  that  it  modifies 
it  to  the  extent  mentioned,  and  no  more.  The  contention 
of  defendant's  counsel  that  the  former  subdivision  applies 
to  actions  brought  in  justice's  court  and  taken  to  circuit 
court  on  appeal,  and  that  costs  are  then  allowed  plaintiff  if 
he  recovers  $50  or  more,  is  absolutely  without  foundation. 
Costs  in  cases  of  this  nature  are  governed  by  sec.  2925,  and 
sec.  2918  has  no  application.  The  change  in  the  statute  by 
the  revision  of  1878  and  the  addition  of  the  new  provision 
referred  to  render  inapplicable  the  language  of  some  of  the 
earlier  decisions  referred  to  by  defendant's  counsel. 

By  the  Court —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded* 
with  directions  to  enter  judgment  for  plaintiff,  with  costs. 


Thb  Lbvbl  Land  Company  No.  3  and  another,  Bespondents, 

vs.  SivYER,  imp.,  Appellant. 
Same,  Kespondents,  vs.  The  Latton  Abt  Gallsbt,  imp., 

Appellant. 

December  S  —  December  17^  190L 

Quieting  title:  Testing  validity  of  liens:  Action  by  judgment  ereditor: 
Parties:  Bankruptcy:  Pleading:  Mitijoinder  of  causes:  EquAy: 
Exhaustion  of  legal  remedies:  Prayer  for  excessive  rdief:  Another 
action  pending, 

1.  A  judgment  oreditor  and  the  trustee  in  bankruptpj  of  the  debtor, 
appointed  in  proceedings  commenced  after  the  rendition  of  the 
judgment,  joined  in  an  action  under  sea  8186,  Stats.  1898,  to  test 
the  validity  of  claims  and  liens  against  land  which  was  claimed  to 
be  subject  to  the  lien  of  the  judgment    It  did  not  appear  that 
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there  were  other  creditors.  Hdd,  that  the  question  whether  the 
judgment  lien  remained  in  the  creditor  or  had  been  transferred  to 
the  trustee  by  force  of  sea  67o  of  the  bankrupt  act  and  an  order  of 
the  court  continuing  it  in  foroe  for  the  benefit  of  the  estate,  was 
not  material  upon  demurrers  to  the  oomplaint  on  the  ground  of 
another  action  pending,  misjoinder  of  causes  of  action,  and  failure 
to  state  a  cause  of  action. 

2.  Where  the  single  primary  right  sought  to  be  vindicated  and  en^ 
forced  is  the  right  to  a  judgment  lien  upon  certain  land,  the  com^ 
plaint  is  not  rendered  multifarious  because  it  seeks  to  set  aside  or 
minimize  to  the  utmost  other  liens,  apparently  superior,  and  to  ac- 
complish that  result  the  holders  of  such  liens  and  the  persons 
owing  the  debts  which  they  secure  are  made  parties. 

&  One  liaving  a  specific  lien,  by  judgment  or  otherwise,  may  maintain 
suit  to  remove  fraudulent  or  invalid  obstacles  standing  in  the  way 
of  its  enforcement,  without  showing  issue  of  an  execution  and  re- 
turn thereof  unsatisfied. 

4  In  an  action  commenced  in  1900  to  subject  a  one-fourth  interest  in 
improved  city  real  estate  to  the  lien  of  a  judgment  for  $8,000,  it 
appeared  from  the  complaint  that  in  1878  the  entire  property  was 
worth  $30,000;  that  the  entire  property  was  burdened  by  a  life 
estate  of  unknown  value;  and  that  the  debtor's  interest  was  osten- 
sibly subject  to  various  liens  amounting  to  $7,000;  and  it  was  al- 
leged that  the  marshaling  of  the  prior  liens  as  prayed  for  was 
necessary  in  order  to  prevent  **  the  total  loss  and  destruction ''  of 
plaintiffs'  interest.  Held,  that  under  a  liberal  construction  of  the 
pleading  the  Inadequacy  of  the  legal  remedy  to  enforce  plaintiffs^ 
rights,  and  the  necessity  of  aid  from  a  court  of  equity  to  authori- 
tatively define,  before  sale,  the  rights  of  the  holders  of  such  prior 
liens,  were  apparent;  and  that  the  complaint  was  not  demurrable 
because  it  did  not  categorically  assert  the  insufficiency  in  value  of 
the  real  estate  to  satisfy  plaintiffs'  judgment 

6.  A  complaint  is  not  rendered  demurrable  by  a  prayer  for  excessive 
relief. 

&  An  action  to  establish  and  enforce  a  judgment  lien  upon  land  as 
against  other  confiicting  liens  and  claims  is  not  barred  by  the 
pendency  of  a  prior  action  to  foreclose  some  only  of  such  liens,  in 
which  an  important  part  of  the  relief  sought  in  the  later  action 
could  not  be  obtained  because  the  party  setting  up  the  bar  of  said 
prior  action  had  prevented  the  joinder  therein  of  the  necessary 
parties. 

Appeals  from  orders  of  the  superior  court  of  Milwaukee 
county:  J.  0.  Lfdwig,  Judge.    Affirmed. 
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Separate  appeals  from  orders  overruling  the  separate  de- 
murrers of  the  two  appellants.  The  complaint  alleges  the 
voluntary  bankruptcy  of  Edwin  H.  Sivyer  on  October  17, 
1899,  and  the  appointment  of  the  plaintiff  M,  E.  Brwnd  as 
his  trustee,  and  the  resulting  transfer  to  him  of  all  unex- 
empt  property  of  Edwin  H.  Sivyer,  including  all  thereto- 
fore transferred  in  fraud  of  his  creditors ;  also  that  the  plaint- 
iff The  Level  Land  Compamy  is  the  owner  of  a  money  judg- 
ment against  Edwin  H.  Sivyer,  recovered  September  27, 
1898,  in  thesuperiorcourtof  Milwaukee,  for  $7,863.37;  that 
in  1890  the  defendant  Edwin  H.  Sivyer  and  his  brother 
and  sisters,  Byron  G,  Sivyer^  Julia  Sivyer  Thomas,  and 
Annie  J.  Sivyer,  were  the  owners  in  equal  quarters  of  cer- 
tain real  estate  in  the  Seventh  ward  of  the  city  of  Milwau- 
kee, subject  to  a  life  estate  in  their  mother,  Dorothy  Sivyer, 
such  property  being  then  worth  $30,000,  the  title  of  all  ex- 
cept Edwin  H.  Sivyer  having  remained  unchanged  to  the 
present  time  (that  property  is  hereafter  referred  to  as  the 
"Seventh  ward  property");  that  on  January  6,  1890,  all  of 
such  owners,  with  their  respective  husbands  or  wives,  signed 
a  note  and  executed  a  mortgage  on  said  property  to  the  ap- 
pellant The  Layton  Art  Gallery  for  $12,000,  for  five  years, 
at  six  per  cent,  interest,  which  instruments  represented  an 
indebtedness  of  the  defendant  Byron  G,  Sivyer  and  George 
L,  Thomas,  payment  of  which,  as  against  him,  had  been 
promised  by  the  mother  and  sisters  of  Edwin  H.,  who,  with 
the  full  knowledge  of  the  mortgagee,  became  liable  thereon 
merely  as  surety,  though  in  form  as  a  joint  and  several 
maker,  and  under  promise  by  the  other  makers  to  protect 
him  against  liability;  that  the  whole  of  the  principal  and 
some  interest  is  still  due;  that  some  time  in  1892  or  1893 
Edwin  H.  Sivyer  engaged  in  the  promotion  of  certain  cor- 
porations, and  misappropriated  to  himself  large  profits, 
suits  for  the  recovery  of  which  were  threatened ;  that  on 
April  17,  1894,  Edwin  H.  Sivyer  fraudulently,  and  with  in- 
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tent  to  defraud  his  creditors  and  enable  himself  to  retain 
the  profits  misappropriated  as  aforesaid,  colluded  and  con- 
spired with  his  wife;  Annie  Sivyer,  and  in  pursuance  of  such 
intent  conveyed  to  her,  without  consideration,  his  undivided 
one-fourth  of  said  Seventh  ward  property;  that  at  the  same 
time  he  was  the  owner  of  certain  premises,  hereafter  called 
the  "Second  ward  property,"  occupied  by  him  as  a  home- 
stead, and  that  on  April  27th  he  conveyed  the  same  without 
consideration  to  his  said  wife,  Annie  Sivyer,  for  the  purpose  of 
placing  the  remainder  of  his  property  beyond  the  reach  of 
his  creditors,  and  improving  or  making  more  productive  the 
said  Second  ward  premises,  and  preventing  their  being 
seized  by  creditors  after  abandonment  for  homestead  pur- 
poses; that  that  conveyance  was  withheld  from  record  until 
April  3,  1896.  It  is  alleged  to  have  been  merely  colorable, 
upon  a  secret  trust  that  she  should  hold  it  for  him,  and  was 
made  for  the  purpose  of  enabling  him  to  use  his  means  in 
the  construction  of  a  new  building  to  be  erected  thereon^ 
for  which  he  had  already  obtained  plans  and  negotiated 
erection,  and  of  receiving  and  accumulating  the  rents  and 
profits  therefrom  under  the  protection  of  his  wife's  name; 
that  the  property  is  150  feet  in  depth,  with  a  frontage  of  72^ 
feet;  that  he  at  once  moved  the  dwelling  house  to  the  back 
end,  and  erected  on  the  front  end,  at  a  cost  of  about 
$20,000,  nine  flats,  of  which  the  annual  rental,  of  which  he 
has  ever  since  been  in  receipt,  is  about  $3,300;  that  the  por- 
tion of  the  premises  upon  which  the  rented  flats  stand  is 
easily  severable  from  that  portion  on  which  is  situated  the 
dwelling  house,  still  occupied  by  Edwin  H.  Sivyer  and  his 
wife  as  a  homestead ;  that  on  July  9,1896,  Annie  Sivyer, 
wife  of  Edwin  H.,  borrowed  and  received  from  Henry  Her- 
man $2,500,  for  which  she  gave  her  note,  payable  in  two 
years,  with  seven  per  cent,  interest,  secured  by  mortgage 
executed  by  her  and  her  husband  upon  both  the  Second  ward 
property  and  the  undivided  quarter  of  the  Seventh  ward 
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property,  which  mortgage  on  February  19,  1900,  was  trans- 
ferred to  the  defendant  Byron  O.  Swyer. 

It  is  then  alleged  that  in  March,  1897,  plaintiff  The  Level 
Land  Company  commenced  its  action  to  recover  from  E.  H. 
Sivyer  the  profits  misappropriated  by  him  as  its  promoter  in 
August,  1892,  and  on  September  27, 1898,  recovered  the  judg- 
ment hereinbefore  mentioned ;  that,  on  the  morning  of  the 
day  on  which  the  judgment  was  entered,  a  mortgage  for 
$1,490  upon  the  undivided  quarter  of  the  Seventh  ward 
property  was  executed  to  Byron  G.  Sivyer  by  Annie  and 
E.  H.  Sivyer  to  secure  her  note  of  even  date;  that  Byron  G, 
at  the  time  of  receiving  said  note  and  mortgage  had  full 
knowledge  of  the  suit  of  The  Levd  Land  Compa/ny  as  afore- 
said ;  that  the  conveyance  of  the  Seventh  ward  property  to 
Annie  Sivyer  from  her  husband  was  without  consideration 
and  void  as  to  his  creditors ;  and  that  he  accepted  said  note 
and  mortgage  with  a  view  to  aiding  and  abetting  Edwin  H. 
in  the  fraudulent  purpose  of  defrauding,  hindering,  and  de- 
laying his  creditors,  and  of  carrying  out  the  fraudulent  con- 
spiracy and  purpose  for  which  the  conveyance  of  the  Seventh 
ward  property  was  originally  made  to  said  Annie.  Said 
mortgage  is  alleged  to  have  been  at  all  times  fraudulent 
and  void  as  against  the  creditors  of  Edwin  H.  and  as  against 
these  plaintiffs. 

It  is  alleged  that  in  January,  1899,  The  Leod  La/nd  Com- 
pany^ after  the  issue  and  return  unsatisfied  of  execution, 
commenced  an  action  against  Edwin  H.  Sivyer  and  his  wife 
in  the  nature  of  a  creditors'  bill,  alleging  fraud  in  the  trans- 
fers from  Edwin  H.  Sivyer  to  his  wife,  lis  pendens  being 
filed  on  January  31,  1899,  and  on  June  23,  1899,  recovered 
a  judgment  setting  aside  and  vacating  the  conveyance  of 
the  undivided  one-fourth  of  the  Seventh  ward  property  as  in 
fraud  of  the  rights  of  that  plaintiff  as  a  creditor  of  Edwin  H., 
but  refusing  to  disturb  the  conveyance  of  the  Second  ward 
property,  all  of  which  was  well  known  to  Byron  G.  before 
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taking  the  assignment  of  the  Herman  mortgage,  as  above 
stated ;  that  after  the  adjudication  of  bankruptcy,  October 
17, 1899,  to  wit,  March  31,  1900,  an  order  was  entered  in 
bankruptcy  proceedings  to  the  effect  that  all  rights  obtained 
by  The  Levd  Land  Company  by  the  judgment  of  June  23, 
1899,  be  preserved  for  the  benefit  of  the  bankrupt  estate, 
subject  to  its  lien,  and  said  judgment  remains  in  full  force; 
that  on  March  12,  1900,  the  appellant  Byron  O.  Sivyer  com- 
menced an  action  in  the  circuit  court  for  Milwaukee  county 
against  Annie  Sivyer,  Edwin  H.  Sivyer,  and  M.  H.  Brandy 
trustee,  to  foreclose  said  Herman  mortgage,  and  also  to 
foreclose  said  $1,490  mortgage,  as  against  the  Seventh  ward 
property,  wholly  omitting  the  Second  ward  property,  which 
action  is  still  pending;  that  the  plaintiff  Brandy  as  trustee, 
appeared  and  answered,  and  made  a  motion  to  have  joined 
as  defendants  to  that  action  all  of  the  other  defendants  in 
this  action,  being  the  other  Sivyer  children  and  The  Layton 
Art  OaUery;  that  the  plaintiff  in  that  action,  Byron  O.  Siv- 
yer^ resisted  said  motion,  and  it  was  denied,  except  as  to 
The  Level  Land  Gornpany,  without  prejudice. 

The  complaint  then  alleges  that  Byron  G,  at  the  time  of 
purchasing  the  Herman  mortgage  had  knowledge  of  the 
judgments  above  mentioned  in  the  bankruptcy  proceedings, 
and  that  therein  the  Seventh  ward  property  was  scheduled 
by  Edwin  H.  Sivyer  as  an  asset,  but  nevertheless  purchased 
said  mortgage  for  the  purpose  of  foreclosing  the  same  against 
said  undivided  one-fourth  of  the  Seventh  ward  premises, 
and  of  relieving  and  releasing  said  Second  ward  property, 
thus  aiding  and  abetting  said  Edwin  H.  and  Annie  in  de- 
frauding the  creditors  of  Edwin  H.,  and  with  the  view  of 
acquiring  by  foreclosure  the  title  to  said  one-fourth  share 
in  the  Seventh  ward  property,  while  the  same  was  charged 
of  record  with  the  payment  of  said  $12,000  mortgage,  and 
in  this  manner  securing  such  title  at  far  less  than  its  value, 
which  acts  were  fraudulent  and  void  as  against  these  plaint- 
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iffs  and  the  creditors  of  Edwin  H.  Sivyer.  It  is  also  alleged 
that  the  plaintiff  Brandy  as  trustee,  is  the  owner  of  the  said 
one-fourth  of  the  Seventh  ward  property,  and  The  Level 
Land  Company  has  a  valid  lien  thereon  to  the  amount  and 
extent  of  its  judgment,  and  that  they,  as  against  the  Lay- 
ton  AH  OaUery  mortgage,  and  said  Henry  Herman  mort- 
gage, became  and  are  subrogated  to  the  rights  of  Edwin  H. 
Sivyer  to  compel  the  payment  and  discharge  of  said  mort- 
gages by  the  parties  primarily  liable  therefor,  to  wit,  Byron 
G,  Sivyer^  George  L.  Thomas,  Julia  Sivyer  Thomas,  Dor- 
othy Sivyer,  and  Annie  J.  Sivyer,  as  to  the  $12,000  indebt- 
edness, and  against  Annie  Sivyer,  Edwin's  wife,  to  compel 
payment  of  the  $2,600  indebtedness  upon  the  Herman  mort- 
gage, for  which  she  is  alleged  to  be  primarily  liable,  which 
subrogation  is  not  only  to  require  payment  by  these  respec- 
tive principal  obligors,  but  to  require  said  mortgagees  to 
first  exhaust  the  properties  of  sttch  principal  debtors  covered 
thereby,  which  are  respectively  alleged  to  be  sufficient  to 
satisfy  the  mortgage  debts;  that  the  plaintiffs  have  duly 
notified  The  Layton  Art  Gallery  of  their  claims,  and  of  their 
inability  to  pay  that  mortgage,  but  of  their  ability  to  find  a 
purchaser  for  it  upon  assignment,  and  have  requested  TTie 
Layton  Art  Gallery  to  either  assign  to  such  purchaser  or  to 
proceed  to  foreclose,  both  of  which  it  has  refused  to  do; 
that  they  offer  to  pay  and  discharge  any  deficiency  which 
may  exist  after  appropriating  and  exhausting  the  shares  of 
those  primarily  liable. 

It  is  also  alleged  that,  before  a  judicial  sale  of  Edwin  H. 
Sivyer's  undivided  quarter  of  said  Seventh  ward  property,  it 
is  necessary,  in  order  to  prevent  the  total  loss  and  destruc- 
tion of  plaintiffs'  interests  therein,  that  the  respective  inter- 
ests, claims,  and  priorities,  and  the  primary  liability  of  each 
of  the  parties  mentioned  in  relation  thereto,  be  ascertained 
and  determined,  and  that  the  amount  due  upon  the  Layton 
Art  Gallery  mortgage,  and  the  parties  and  property  pri- 
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marily  Kable  therefor,  be  ascertained  and  determined,  and 
likewise  that  the  amount  due  upon  the  Henry  Herman  mort- 
gage indebtness,  and  the  persons  and  property  primarily 
liable  therefor,  be  ascertained  and  determined.  It  is  also 
alleged  that  the  $1,490  mortgage  is  fraudulent  and  void,  but, 
if  valid,  that  Annie  Sivyer  is  liable  therefor  and  should  be 
compiled  to  satisfy  it. 

The  prayer  is  for  substantially  the  relief  above  indicated, 
namely,  that  7%e  Layton  Art  OdUery  proceed  at  once  to  fore- 
close its  mortgage  and  to  exhaust  all  of  the  other  three-fourUis 
of  the  Seventh  T^ard  property  before  Edwin  H.'s  share,  and 
that  its  lien  upon  that  share  be  adjudged  to  be  limited  to  such 
amount  as  may  remain  after  exhausting  the  other  three- 
fourths;  that  the  $1,490  mortgage  to  Byron  Q.  Sivyer  be 
adjudged  void;  that  the  transfer  to  him  of  the  Herman 
mortgage  be  adjudged  fraudulent  and  void  as  against  the 
plaintiffs,  or  that  the  moneys  expended  by  Edwin  H.  upon 
the  Second  ward  property  subsequent  to  its  transfer  to  his 
wife  be  ascertained  and  determined,  and  be  declared  a  lien 
thereon,  and  the  premises  be  sold  to  satisfy  such  lien ;  that 
Byron  G.  Sivyer  be  restrained  and  enjoined  from  making  a 
sale  of  any  part  of  the  Seventh  ward  premises  under  the 
foreclosure  of  the  two  mortgages  held  by  him,  and  from 
proceeding  further  in  his  said  foreclosure  action  until  he 
shall  pay  and  discharge  that  part  of  the  Layton  Art  OaUery 
mortgage  which,  in  equity  and  good  conscience,  he  is  bound 
to  pay,  as  against  those  who  have  succeeded  to  the  rights 
and  equities  of  Edwin  H. ;  also  that  a  receiver  be  appointed 
to  collect  rents  and  profits  and  preserve  the  property  pend- 
ing the  litigation. 

To  this  complaint  Byron  O.  Sivyer  demurred  on  three 
grounds:  first,  that  there  is  another  action  pending  between 
the  same  parties  for  the  same  cause;  second,  that  several 
causes  of  action  have  been  improperly  united;  third,  that 
the  complaint  does  not  state  facts  sufficient  to  constitute 
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a  cause  of  action.  The  Layton  Art  Gallery  separately  de- 
murred, alleging  only  the  second  and  third  grounds. above 
stated.  Orders  overruling  the  respective  demurrers  being 
entered,  said  appellants  separately  appealed  therefrom. 

For  the  appellant  Sivyer  there  was  a  brief  by  Dorr  <& 
Gregory  J  and  oral  argument  by  Thomas  E.  Dorr. 

For  the  appellant  The  Layton  Art  GaUery  there  was  a 
brief  by  Fi$hj  Cary^  TJphxvm.  &  Blacky  and  oral  argument 
by  WiUiam  K  Blaoh. 

C.  T  Eickoxy  for  the  respondents. 

DoDOB,  J.  Some ,  confusion  seems  to  result  from  the 
joinder  of  the  trustee  in  bankruptcy  with  the  judgment 
creditor  as  plaintiffs,  but  we  think  unnecessarily.'  That 
joinder  was  probably  due  to  uncertainty  whether  the  judg- 
ment lien  established  in  favor  of  The  Leod  Ixmd  Company 
by  the  decree  of  June  23, 1899,  still  remained  in  it,  or  had 
been  transferred  to  the  trustee  by  force  of  sec.  67(J  of  the 
bankrupt  act,  and  by  the  order  continuing  it  in  force  for 
the  benefit  of  the  estate.  That  uncertainty  need  not  trouble 
us  on  these  demurrers,  however;  for  that  lien  certainly  ex- 
ists unimpaired  either  in  one  plaintiff  or  the  other,  or  both. 
Nor  can  we  discover  that  the  rights  existing  in  The  Zevd 
Zand  Company  before  the  bankruptcy  are  at  all  enlarged 
by  the  joinder  of  the  trustee.  The  latter's  rights  to  attack 
fraudulent  conveyance  or  concealment  of  property  are  only 
those  of  the  creditors  whom  he  represents.  Sec.  70d  of  the 
bankruptcy  act  only  authorizes  that "  the  trustee  may  avoid 
any  transfer  by  the  bankrupt  of  his  property  which  any 
creditor  of  such  bankrupt  might  have  avoided.'*  The  com- 
plaint does  not  allege  the  existence  of  any  creditor,  other 
than  this  plaintiff,  whose  claims  existed  prior  to  1894  or  to 
1896,  or  who  for  any  reason  could  have  attacked  the  con- 
veyances of  Edwin  H.  Sivyer  for  fraud.  It  seems  clear, 
therefore,  that  the  rights  of  the  trustee  are  confined  to  the 
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same  limits  which  rested  upon  those  of  The  Levd  Land  Com- 
pany.  We  must  therefore  proceed  to  examine  the  suffi- 
ciency of  the  complaint  from  the  same  standpoint  as  if 
bankruptcy  had  not  intervened  and  The  Levd  Land  Com- 
pany  were  suing  alone.  Whether  some  variance  in  the 
method  of  granting  relief  may  result  from  the  existence  and 
presence  of  the  trustee  is  a  question  to  arise  in  framing  the 
decree,  but  not  now. 

1.  The  first  common  ground  of  demurrer  is  that  several 
causes  of  action  are  improperly  united.  A  general  rulegov- 
erning  such  objections  as  this  is  that  a  complaint  in  equity  is 
not  multifarious  which  presents  but  one  primary  right  for  en- 
forcement, or  one  subject  of  action  for  adjudication,  though 
it  may  pray  for  many  and  various  forms  of  relief,  all  ger- 
mane to  that  single  subject  of  the  action,  or  to  the  vindica- 
tion of  that  primary  right.  Basaett  v,  Warner ^^^  Wis.  673; 
Oager  v.  Bank  of  Edgerton^  101  Wis.  593;  Zino  C.  Co.  v.  First 
Nai.  BanJcy  103  Wis.  125, 139.  The  complaint  here  sets  out  a 
fiingle,  salient,  primary  right  for  vindication,  namely,  the 
right  to  enforce  its  judgment  lien  against  the  undivided 
quarter  interest  of  its  debtor,  Edwin  H.  Sivyer,  in  the 
Seventh  ward  property,  and  the  vindication  and  enforce- 
ment of  that  right  is  the  paramount  and  all-pervading  pur- 
pose of  the  action  and  relief  sought.  Such  a  single  and 
primary  cause  of  action  is  not  rendered  multifarious  because 
the  consideration  and  control  of  the  claims  of  many  differ- 
ent persons,  or  the  exercise  of  many  forms  of  equitable 
power,  is  deemed  necessary  to  accomplish  that  main  pur- 
pose, and  is  invoked.  To  fully  effect  that  general  result, 
it  is  deemed  by  the  pleader  necessary  that  a  variety  of  liens 
apparently  superior  to  his  should  be  brushed  aside  or  mini- 
mized to  the  utmost,  and,  to  accomplish  that  result,  that  the 
holders  of  such  liens,  and  also  the  persons  who  owe  the 
debts  which  they  secure,  should  be  parties,  in  order  that 
the  decree  may  bind  them.    Whether  all  of  the  forms  of  re- 
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lief  prayed  are  properly  grantable  is  not  material  to  the 
present  question.  They  are  obviously  all  prayed  for  as  an- 
cillary to  the  single  paramount  purpose  of  the  suit  They 
do  not  constitute  several  causes  of  action^  and  there  is  no 
misjoinder. 

2.  A  second  ground  of  demurrer  asserted  by  both  appel- 
lants is  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and,  to  some  extent,  both  de- 
murrants make  the  same  contentions  in  support  of  their 
pleading.  Some  of  these  contentions  are  based  on  cases 
decided  with  reference  to  general  powers  and  methods  of 
courts  of  equity  independently  of  any  statute,  and  we  may, 
in  large  measure,  dispose  of  them  by  the  consideration  that 
plaintiffs  plant  their  cause  of  action  squarely  upon  sec.  3186, 
Stats.  1898,  which,  while  not  in  any  wise  restricting  the  es- 
tablished jurisdiction  of  equity  to  quiet  title,  does  author- 
ize the  maintenance  of  what  is  substantially  a  quia  timet 
suit  independently  of  some  of  the  obstacles  formerly  exist- 
ing thereto.  The  language  of  that  statute  is  general  and 
comprehensive : 

"Any  person  not  having  such  title  or  possession,  but 
being  the  owner  and  holder  of  any  lien  or  incumbrance  on 
land,  shall  also  have  the  same  right  of  action  as  the  owner 
in  fee  to  test  the  legality  and  validity  of  any  other  claim, 
lien  or  incumbrance  on  such  land  or  any  part  thereof." 

The  complaint  sets  forth  ownership  of  a  lien  by  plaintiffs 
upon  the  interest  of  Edwin  H.  Sivyer  in  the  Seventh  ward 
property,  and  absence  of  possession.  It  alleges  other  claims 
and  incumbrances  thereon  asserted  by  both  the  demurrant 
defendants,  and  prays,  among  other  relief,  that  the  legality 
and  validity  of  such  claims  may  be  tested  and  adjudged. 
This  summary  seems  to  leave  no  room  to  doubt  that  j?rfma 
facie  facts  constituting  a  cause  of  action  under  this  statute 
aire  stated.  True,  the  allegations  and  the  prayer  for  relief 
go  further,  but  a  sufficient  complaint  is  not  rendered  de- 
murrable by  such  additions. 
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One  answer  made  to  this  prima  facie  sufficiency  is  that 
the  complaint  does  not  show  that  plain  and  adequate  legal 
remedies  have  been  exhausted.  In  support  of  that  position, 
appellants  invoke  the  rule  settled  by  decisions  of  courts  of 
equity,  and  now  declared  by  statute  (sec.  3029,  Stats.  1898), — 
that  issue  and  nulla  hona  return  of  execution  are  essential 
prerequisites  to  action  by  a  judgment  creditor  to  set  aside 
fraudulent  conveyances.  This  court  ought  not  to  be  re- 
quired again  to  point  out  the  limitations  upon  that  rule  so 
clearly  explained  in  Oilbert  v.  Stockman^  81  Wis.  602,  and 
Fre^ich  L,  Co.  v.  Theriavlt,  107  Wis.  627.  The  holder  of  a 
judgment  which  is  not  yet  a  lien,  in  order  to  set  aside 
fraudulent  conveyances  so  that  a  lien  may  attach,  must 
generally  allege  and  show  issue  and  unsatisfied  return  of 
an  execution  {MtieU^r  v,  Brxiss^  ante^  p.  406);  but  one  hav- 
ing a  specific  lien,  by  judgment  or  otherwise,  may  maintain 
suit  to  remove  fraudulent  or  invalid  obstacles  standing  in 
the  way  of  its  enforcement  without  such  preliminary. 

Appellants  further  argue,  however,  that,  apart  from  the 
technical  necessity  for  return  of  execution  unsatisfied,  courts 
of  equity  will  not  take  jurisdiction  when  full  and  adequate 
iegal  remedy  exists.  This  general  principle  is  unassailable. 
It  rests  on  the  very  reason  for  the  existence  of  the  great 
part  of  equity  jurisdiction,  namely,  the  demand  for  relief 
against  the  imperfections  and  nonelasticity  of  common-law 
remedies.  Of  course,  the  peculiar  weapons  of  a  court  of 
equity  will  not  be  needlessly  wielded  to  enforce  rights  to 
which  the  methods  of  the  conlmon-law  courts  are  entirely 
adequate.  But  does  the  complaint  disclose  such  legal 
remedy  ?  The  only  one  suggested  by  appellants  is  an  ex- 
ecution sale  of  the  undivided  quarter  which  is  confessedly 
subject  thereto,  and  which,  so  far  as  the  allegations  of  the 
complaint  go,  appellants  assert,  may  sell  for  enough  to  sat- 
isfy plaintiffs'  lien.  If  the  complaint  does  not  negative  this 
last  fact,  we  should  have  little  doubt  that  it  was  insufficient. 
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If  plaintiffs  can,  by  issue  of  execution  and  statutory  sale  of 
the  interest  in  this  land  on  which  tljeir  lien  rests,  satisfy 
their  judgment,  they  should  be  left  to  do  so.  It  must  be 
confessed  that  the  complaint  does  not  categorically  assert 
the  insufficiency  in  value  of  this  real  estate  to  satisfy  plaint- 
iffs' judgment,  but  it  is  obviously  framed  upon  that  idea  and, 
we  think,  may  be  held  to  aver  it  inferentially,  at  least,  by 
not  unduly  strenuous  exercise  of  the  liberality  which  sec. 
2668,  Stats.  1898,  commands  us  to  extend  to  pleadings.  It 
appears  that  in  1873  the  entire  property  was  appraised  at 
$30,000,  or  $7,500  for  Edwin's  quarter.  We  can  hardly  in- 
dulge in  presumption  that  the  land  has  advanced  in  value 
more  than  buildings  have  deteriorated.  This  $7,500  is  shown 
to  be  burdened  by  a  life  estate  of  unknown  value;  a  mort- 
gage of  $12,000,  of  which  at  least  a  proportionate  quarter, 
$3,000,  is  ostensibly  a  claim  against  this  interest;  also  two 
other  mortgages,  $2,500  and  $1,490;  viz.  a  total  of  $7,000 
and  some  interest,  besides  the  life  estate,  while  plaintiffs' 
judgment  is  about  $8,000.  Inadequacy  for  all  these  de- 
mands is  apparent.  Further,  the  complaint  alleges  that  the 
ascertainment  and  marshaling  of  prior  liens  as  prayed  ia 
necessary  to  prevent  the  "total  loss  and  destruction"  of 
plaintiffs'  interests.  If,  as  we  conclude,  the  complaint  al- 
leges the  inadequacy  in  value  of  the  Seventh  ward  property 
to  sell,  subject  to  the  other  ostensible  liens,  for  enough  to 
satisfy  plaintiffs'  judgment,  it  is  absurd  to  say  that  his  legal 
remedy  is  adequate  and  complete,  if  it  appears  that  such 
sale  would  be  more  productive  but  for  fraudulent  and  in* 
equitable  prior  incumbrances,  which  can  be  removed  only 
by  the  means  of  equitable  procedure.  Inadequacy  of  the 
legal  remedy  to  enforce  plaintiffs'  right  is  apparent,  as  also  is 
the  necessity  of  aid  from  a  court  of  equity  to  authoritatively 
define  the  rights  of  the  holders  of  the  ostensible  prior  liens 
before  plaintiffs  offer  the  property  for  sale  upon  their  lien. 
Both  appellants  discuss  at  considerable  length  the  limita- 
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tions  upon  the  right  of  one  whose  property  is  pledged  to  se- 
cure a  liability  of  suretyship  to  seek  exoneration,  either  in 
whole  or  in  part,  against  the  principal  debtor  and  against 
the  creditor.  That  question  is  not  essential  to  a  decision 
upon  the  sufficiency  of  this  complaint.  It  goes  only  to  one 
of  the  methods  suggested  by  which  the  court  shall  or  may 
render  effectual  its  determination  of  the  validity  and  amount 
of  appellants'  liens  on  the  quarter  interest  in  the  Seventh 
ward  property.  The  right  of  a  surety  to  obtain  exoneration 
of  himself  or  his  property  by  suit  in  equity  before  payment 
of  the  debt  is  generally  well  established.  Dobie  v.  Fidelity 
<b  a  Co.  95  Wis.  540;  Momsen  v,  Noyes,  105  Wis.  565;  EUis 
t>.  4S:  W.  Z.  Co.  108  Wis.  313;  Brandt,  Suretyship  &  G.  (2d 
ed.),  §  223;  IricTc  v.  Black,  17  N.  J.  Eq.  189.  The  right  to 
use  the  remedies  which  belong  to  the  creditor,  as  by  fore- 
closing his  mortgage,  is  another  suggested  remedy.  Moore 
V.  Toplify  107  111.  241.  Again,  the  equitable  process  of  mar- 
shaling securities  is  often  available,  whereby  one  having  a 
right  against  only  one  fund  may  require  a  prior  claimant 
having  rights  against  that  fund  and  another  to  exhaust  the 
other.  3  Pomeroy,  Eq.  Jur.  §  1413;  White  v.  PoUeys,  20 
'Wis.  503.  Whether  the  court  shall  adopt  one  or  more  of 
these  principles  or  methods  in  order  to  protect  the  equitable 
rights  of  the  plaintiffs  is,  however,  a  question  of  detail,  not 
affecting  the  sufficiency  of  the  complaint  to  state  some  cause 
of  action. 

ITie  ZaytonArt  OaUery,  appellant,  complains  that  there 
is  no  offer  to  pay  its  expenses  of  foreclosure.  This  might 
well  be  a  valid  objection  against  a  bill  merely  seeking  to 
compel  it  to  foreclose,  for  the  surety's  right  does  not  extend 
to  imposing  upon  an  innocent  creditor  any  additional  bur- 
den of  expense  or  delay.  But  such  is  not  the  only  relief 
prayed,  and,  upon  familiar  authority,  a  complaint  is  not  ren- 
dered demurrable  by  prayer  for  excessive  recovery.  If  the 
court  shall  ultimately  decide  that  foreclosure  of  the  Layton 
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Art  Gallery  mortgage  is  a  necessary  or  proper  step  in  work- 
ing out  the  equities  between  the  parties,  it  can  impose  suit- 
able indemnity  against  expense  as  a  condition. 

3.  One  ground  of  demurrer,  asserted  only  by  Byron  O. 
Sivyer y  remains  to  be  considered :  that  is,  that  another  action 
is  pending  between  the  same  parties  for  the  same  cause. 
That  action,  as  described  in  the  complaint,  is  one  to  fore- 
close the  two  mortgages  of  $2,500  and  $1,490  owned  by 
Byron  against  the  undivided  quarter  of  the  Seventh  ward 
property,  and  to  which  neither  The  Layton  Art  GaU^ry^ 
Dorothy  Sivyer,  Clara  Sivyer,  George  L.  Thomas,  JuliS 
Sivyer  Thomas,  nor  Annie  J.  Sivyer  are  parties;  their  ab- 
sence being  due  to  ByrorCe  resistance  of  efforts  by  these 
plaintiffs  to  bring  them  in.  It  needs  no  argument  to  estab- 
lish that  such  action  cannot  involve  the  most  important  part 
of  the  cause  of  action  here  presented,  namely,  the  testing 
and  adjudication  of  the  lien  of  the  Layton  Art  Gallery  mort- 
gage, which  cannot  be  effectively  done,  so  as  to  fully  bind 
all  parties  in  interest,  without  the  presence  before  the  court 
of  all  the  parties  to  this  action.  It  does  not  appear  by  the 
complaint  either  that  such  other  action  is  between  the  same 
parties  or  is  for  the  same  cause.  If  it  might  otherwise  be 
urged  that  it  is  potentially  between  the  same  parties,  be- 
cause by  counterclaim  it  would  be  possible  to  join  them,  that 
contention  does  not  lie  in  the  mouth  of  the  demurrant  Byron^ 
because  he  is  alleged  to  have  prevented  such  action,  and 
cannot  now  consistently  urge  its  possibility.  Whether  some 
part  of  the  relief  prayed  here  is  so  involved  in  that  other 
action  as  to  be  beyond  reach  of  the  court  in  this  is  a  question 
not  material  to  the  present  demurrer.  Some  of  the  relief 
prayed  certainly  is  not  involved  therein. 

We  are  satisfied  that  the  demurrers  of  both  the  appellants 
were  properly  overruled. 

By  the  Court. —  Both  of  the  orders  appealed  from  are  af- 
firmed. Respondents  will  recover  costs  only  as  upon  a  single 
appeal. 
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GosaBOYB,  Appellant,  vs.  The  Fileb  &  Stowbll  CoMPAifTi 
Limited,  Respondent. 

December  IS — December  17^  I90L 

Negligence:  Master  and  servant:  Personal  injuries:  Special  verdict 

1.  In  an  action  by  an  employee  in  a  foundry  to  reoover  for  personal 
injuries  caused  by  his  fallinf?  into  a  wheel  pit  containing  burning 
charcoal,  a  finding  of  the  special  verdict  that  the  ground  at  the 
edge  of  the  pit  caved  or  gave  way  beneath  the  feet  of  the  plaintiff 
does  not  establish  negligence  on  the  part  of  the  defendant 

%  The  complaint  in  such  a  case  alleged  that  the  excavation  was  made 
negligently,  in  that  the  walls  were  not  firm  or  substantial,  but 
were  insufficient  to  sustain  plaintiffs  weight  while  standing  within 
a  foot  and  a  half  thereof,  as  he  was  when  said  walls  gave  way  and 
he  was  precipitated  into  the  pit,  eta;  and  the  answer  was  a  general 
denial  Held,  that  a  finding  of  the  special  verdict  that  defendant 
was  not  guilty  of  any  negligence  in  the  construction  or  mainte- 
nance of  the  pit  which  was  the  proximate  cause  of  the  plaintiff's 
injuries,  was  within  the  issuea 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Obrbn  T.  Wiluamb,  Judge.    Affi/rmed. 
Chas,  O.  Wooloocky  for  the  appellant. 
Joseph  B.  DoBy  for  the  respondent. 

Cassodat,  0.  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  falling  into  an  unguarded  pit 
situated  near  where  the  plaintiff  was  set  at  work  by  the  de- 
fendant while  in  its  employ. 

Issue  being  joined  and  trial  had,  the  jury  at  the  close  of 
the  trial  returned  a  special  verdict  to  the  effect  (1)  that  the 
plaintiff  was  injured  in  defendant's  foundry  August  30, 1899, 
by  falling  into  a  wheel  pit  containing  a  bed  of  burning 
charcoal  (answered  by  the  court,  by  consent  of  counsel);  (2) 
that  the  ground  at  the  edge  of  the  pit  did  cave  or  give  way 
beneath  the  feet  of  the  plaintiff  at  the  time  of  the  accident; 
v(3)  that  the  plaintiff  did  not  step  backward  upon  the  sheet- 
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iron  covering  of  the  pit,  and  thereby  fall  into  the  pit;  (4) 
that  the  defendant  was  not  guilty  of  any  negligence  in  the 
construction  or  maintenance  of  the  pit  which  was  the  proxi- 
mate cause  of  the  plaintiff's  injury;  (5)  that  the  plaintiff 
was  not,  at  the  time  and  place  of  the  accident,  gnilty  of  any 
negligence  or  carelessness  which  contributed  to  his  injury; 
(6)  that  the  plaintiff  was  not,  at  the  time  and  place  of  his 
injury,  of  such  experience,  knowledge,  and  capacity  that  he 
ought  to  have  comprehended  the  dangers*  incident  to  his 
employment;  (7)  that  the  plaintiff,  with  his  knowledge  and 
experience  in  the  foundry,  ought,  in  the  exercise  of  ordinary 
care,  to  have  known  of  the  presence  of  the  wheel  pit,  and 
to  have  appreciated  the  danger  of  falling  into  it,  without 
being  specifically  warned  of  its  presence;  (8)  that  the  plaint- 
iff, at  the  time  and  place  of  his  injury,  was  using  such  care 
and  attention  in  the  performance  of  the  work  in  which  he 
was  engaged  as  an  ordinarily  prudent  and  careful  person  of 
his  experience  and  understanding  would  have  used  under 
similar  circumstances;  (9)  that  they  assessed  the  plaintiff's 
damages  at  $1,900. 

Thereupon  the  plaintiff  moved  the  court,  upon  the  evi- 
dence and  minutes  of  the  trial  judge,  for  judgment  upon  the 
verdict;  or  to  change  the  answer  of  the  jury  to  the  fourth 
question  from  the  negative  to  the  affirmative,  and  the  an- 
swer of  the  seventh  question  from  the  affirmative  to  the 
negative,  and  for  judgment  upon  the  verdict  so  modified; 
or  to  set  aside  the  special  verdict  and  grant  a  new  trial, — 
each  and  all  of  which  motions  so  made  by  the  plaintiff  were 
denied  by  the  court,  and  ordered  accordingly.  Thereupon 
the  court  granted  the  motion  of  the  defendant  upon  the 
minutes  of  the  trial  judge  and  the  records,  and  ordered  that 
judgment  be  entered  in  favor  of  the  defendant  and  against 
the  plaintiff,  dismissing  the  complaint,  with  costs  to  be 
taxed.  From  the  judgment  entered  thereon  accordingly 
the  plaintiff  brings  this  appeal. 


Digitized  by  VjOOQIC 


17]  AUGUST  TEEM,  1901.  459 

Cosgrove  v.  Filer  &  Stowell  Ca  112  Wia  457. 

The  plaintiff  contends  that  the  first,  second,  and  third 
findings  establish  negligence  on  the  part  of  the  defendant. 
By  consent  of  counsel  on  both  sides,  the  first  question  was 
answered  by  the  court.  So  it  is  undisputed  that  the  plaint- 
iff was  injured  by  falling  into  a  wheel  pit  containing  a  bed 
of  charcoal.  The  third  finding  is  simply  to  the  effect  that 
the  plaintiff  did  not  step  backward  upon  the  sheet-iron  cov- 
ering of  the  pit  and  thereby  fall  into  it.  That  simply  goes 
to  the  conduct  of  the  plaintiff.  Neither  of  those  findings 
tends  to  establish  negligence  on  the  part  of  the  defendant. 
The  question  recurs  whether  the  second  finding,  to  the  ef- 
fect that  the  ground  at  the  edge  qf  the  pit  did  cave  or  give 
way  beneath  the  feet  of  the  plaintiff  at  the  time  of  the  ac- 
cident, establishes  negligence  on  the  part  of  the  defendant. 
After  careful  consideration,  we  must  hold  that  it  does  not.  It 
may  have  been  at  the  very  edge,  or  the  result  of  something 
for  which  the  defendant  was  in  no  way  responsible.  It  cer- 
tainly does  not  show  that  such  giving  way  of  the  ground 
was  the  proximate  cause  of  the  injury.  Manifestly,  the 
jury  did  not  think  it  was  the  proximate  cause  of  the  plaint- 
iff's injury,  for  they  expressly  found  that  the  defendant  was 
not  guilty  of  any  negligence  in  the  construction  or  mainte- 
nance of  the  pit  which  was  the  proximate  cause  of  the 
plaintiff's  injury.  To  avoid  the  result  of  such  finding,  coun- 
sel for  the  plaintiff  contends  that  it  was  not  within  the  is- 
sues tried.  But  it  was  within  the  issues.  After  alleging 
that  the  earth  under  the  plaintiff's  feet  suddenly  and  with- 
out warning  gave  way,  the  complaint  alleges: 

**  That  said  excavation  was  made  and  constructed  by  the 
defendant  in  a  reckless  and  negligent  manner,  in  that  the 
walls  of  said  excavation  were  not  firm  or  substantial,  as  they 
riiould  have  been,  but  soft,  Insecure,  and  undermined,  so  that 
Baid  walls  were  not  sufficient  to  sustain  the  weight  of  plaint- 
iff when  standing  within  one  and  a  half  feet  from  said  exca- 
vation, at  which  distance  from  said  excavation  plaintiff  was 
standing  when  the  said  walls  gave  way  and  plaintiff  was  pre- 
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cipitated  and  thrown  as  aforesaid,  and  at  which  place  plaint- 
iff was  ordered  and  directed  to  work  as  aforesaid;  that  said 
excavation  was  further  dangerously,  negligently,  and  insuffi- 
ciently constructed  by  defendant,  in  that  the  same  was 
covered  over  and  concealed  so  that  it  was  indistinguishable, 
and  so  that  plaintiff  was  unable  to  discern  by  the  exercise 
of  due  care  and  precaution,  which  precaution  was  then  and 
there  dvly  exercised  by  plaintiff,  tnat  the  said  ^excavation 
and  fire  existed  at  the  time  and  place  aforesaid,  or  that  said 
covering  was  not  sufficient  to  sustain  the  weight  of  a  man; 
that  no  guards  or  barriers  were  erected  or  maintained  about 
said  excavation;  and  that  the  said  place  where  the  plaintiff 
was  so  ordered  was  a  dangerous  and  unsafe  place  for  a  man 
to  work." 

The  answer  denies  each  and  every  of  such  allegations, 
and  the  finding  of  the  jury  is  in  favor  of  the  defendant 

Counsel  for  the  plaintiff  contends  that  such  finding  is  not 
sustained  by  the  evidence,  and  hence  should  have  been  set 
aside  on  bis  motion.  But  it  is  sustained  by  evidence  on  the 
part  of  the  defendant.  Such  evidence  is  to  the  effect  that 
the  core  which  the  plaintiff  unhitched  at  the  time  of  the  acci- 
dent was  from  three  to  three  and  one-half  feet  from  the  pit; 
that  two  or  three  inches  of  the  edge  of  the  pit  crumbled  off 
along  the  edge  for  about  a  foot  or  eighteen  inches,  but  that 
there  was  no  caving  in ;  that  the  ground  around  outside  of  the 
pit  was  firm  and  solid,  so  that  if  a  man  stood  a  foot  from  the 
edge  of  the  pit  it  would  not  cave  in.  Such  evidence  was  ad- 
mitted without  objection.  We  must  hold  that  the  court 
properly  refused  to  set  aside  such  finding.  It  follows  that 
no  actionable  negligence  on  the  part  of  the  defendant  was  es- 
tablished. 

We  perceive  no  ground  for  the  contention  that  all  the  ma- 
terial and  controverted  facts  in  issue  were  not  determined 
by  the  verdict.  There  was  no  error  in  refusing  to  set  aside 
the  verdict  and  grant  a  new  trial  for  inconsistency  or  other- 
wise. The  court  properly  ordered  judgment  for  the  defend- 
ant on  the  verdict.    The  exclusion  of  the  X-ray  photograph 


Digitized  by  VjOOQIC 


17]  AUGUST  TERM,  1901.  461 

Loenneoker's  Will:  Consaul  v.  .Loennecker,  112  Wi&  461. 

only  went  to  the  question  of  damages,  and  hence  is  imma- 
terial on  this  appeal,  and  need  not  be  here  considered. 

By  the  Court.— Ih^  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 


loxznnEoxxB's  Will:  Oo^saul  and  another,  Appellants*  ts. 
LoBNKBOKSB,  Eespoudeut. 

Decen^ber  t -^  December  17, 190JU 

WiUs:  Undue  influence:  Evidence:  Pretumptions, 

1,  Evidence  that  a  testatrix  stated,  previous  to  the  ezeoution  of  the 
wiU  and  afterwards,  that  her  daughters  ill-treated  her  and  that  she 
was  obliged  to  make  the  will  in  their  favor  as  she  did  because  she 
was  afraid  of  them,  is  not  admissible  to  prove  the  fact  that  undue 
influence  was  exerted  and  will  not  support  a  finding  to  that  effect. 

2l  The  fact  that  a  will  is  made  in  favor  of  one  child  to  the  prejudice 
of  others  does  not  of  itself  raise  a  presumption  of  undue  influence^ 
even  though  the  parent  be  living  with  the  favored  chUd.  In  order 
to  raise  that  presumption  the  evidence  must  clearly  show  that  the 
testator  was  susceptible  to  undue  influence,  and  that  there  was 
opportunity  knd  a  disposition  on  the  part  of  the  beneficiary  to 
exert  it 

S.  In  a  contest  over  the  probate  of  a  will  by  which  the  testatrix  gave 
aU  her  property  to  her  two  daughters  to  the  exclusion  of  a  son 
from  whom  she  had  been  estranged,  it  appeared  that  at  the  time 
the  will  was  executed  the  testatrix  was  fifty-two  years  of  age,  of 
sound  mind,  and  in  fairly  good  health ;  that  she  was  living  in  her 
own  home  with  an  unmarried  daughter;  and  that  while  visiting 
another  daughter  she  went  at  her  own  will,  without  the  presence 
of  any  beneficiary,  to  the  office  of  a  notary  where  the  will  was 
drawn  and  executed.  It  did  not  appear  that  the  beneficiaries  knew 
that  she  was  about  to  make  the  will  Held,  that  no  presumption 
of  undue  influence  arose. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Eugene  8.  Elliott,  Circuit  Judge.     Heversed. 
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This  is  a  contest  over  the  will  of  Johanna  Loennecker,  a 
widow,  who  made  her  will  Febraary  6, 1892,  giving  her  son, 
Charlesy  the  contestant,  $5,  and  dividing  the  balance  of  her 
estate,  amounting  to  about  $8,000,  equally  between  her  two 
daughters,  Louise  and  Minnie.  She  died  March  24, 1900, 
aged  sixty-two  years;  her  three  ohildren  being  all  adults 
and  married.  When  the  will  was  presented  for  probate  in 
the  county  court  of  Milwaukee  county,  Charles  contested 
the  same  on  the  ground  of  undue  influence  and  mental  in- 
competency ;  but  the  will  was  admitted  to  probate,  and  the 
contestant  appe'aled  to  the  circuit  court,  where  the  case  was 
tried  with  a  jury. 

It  appears  from  the  evidence  that  prior  to  the  year  1879, 
the  testatrix  and  her  husband  lived  on  a  small  farm  of  fif- 
teen acres  at  Whitefish  Bay,  just  north  of  the  city  limits  of 
Milwaukee,  their  family  consisting  of  the  three  children,  Min- 
niey  Louise^  and  Charles;  that  the  husband  died  in  1879,  and 
the  testatrix  and  her  family  continued  to  live  on  and  oper- 
ate the  farm,  the  same  apparently  being  the  separate  prop- 
erty of  the  testatrix;  that  C%arZe«  married  in  the  year  1884, 
being  then  twenty-two  years  of  age,  his  sisters  being  a  lit- 
tle older;  that  Charles  continued  to  help  manage  the  place, 
although  living  with  his  wife  about  one  mile  away,  until 
the  year  1886,  after  which  time  he  ceased  to  visit  his  mother 
or  do  anything  for  her,  on  account  of  difficulties  which 
seemed  to  have  arisen  between  his  wife  and  his  sisters;  that 
the  testatrix  and  her  daughters  continued  to  live  on  the 
farm  and  work  it;  that  the  oldest  daughter,  Minnie^  was 
married  to  one  OflP,  December  30,  1891,  and  went  to  live 
with  him  on  Second  street,  in  the  city  of  Milwaukee,  leav- 
ing the  testatrix  and  her  daughter  Louise  still  pn  the  farm ; 
that  Louise  married  one  Frank  Consaul,  April  9,  1892,  and 
continued  to  live  at  Whitefish  Bay,  very  near  her  mother's 
place ;  that  at  about  the  time  of  the  marriage  of  Louise  the 
testatrix  sold  her  farm,  and  immediately  after  said  marriage 
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went  to  Minnie^s  house,  in  the  city,  to  lire,  and  was  given 
a  room  there,  and  continued  to  make  it  her  home  until  her 
death,  frequently  making  visits  to  Louise  at  Whitefish  Bay; 
that  on  February  6,  1892,  the  day  on  which  the  will  was 
executed,  she  was  still  living  at  Whitefish  Bay,  but  was  vis- 
iting at  her  daughter  Mtnnte\  in  the  city;  that  at  some  time 
during  the  day  she  left  Minnie^a  house  alone,  and  went  to 
the  house  of  a  near  neighbor,  one  Sinz,  and  inquired  of  him 
where  she  could  get  a  will  drawn,  and  Sinz  took  her  to  the 
office  of  one  Pittelkow,  a  notary  public,  who  drew  the  will 
in  question  under  her  direction,  the  same  being  properly 
executed,  and,  when  drawn,  she  gave  it  to  Sinz  to  deposit 
with  the  county  judge,  which  he  did ;  and  that  it  remained 
on  deposit  until  the  death  of  the  testatrix. 

From  the  dates  given,  it  will  be  seen  that  the  testatrix 
was  fifty-four  years  of  age  when  the  will  was  made.  There 
was  much  testimony  to  the  effect  that  she  was  in  good 
health  when  the  will  was  drawn,  and  remained  so  for  some 
years  afterwards,  sometimes  walking  from  the  city  to  her 
daughter's  house  at  Whitefish  Bay.  The  contestant  aban- 
doned the  claim  of  incompetency,  and  rested  solely  on  the 
claim  of  undue  influence  on  the  part  of  the  daughters.  As 
to  this  claim  there  were  no  witnesses  who  testified  to  hav- 
ing seen  any  act  or  word  on  the  part  of  either  daughter  to 
her  mother  which  indicated  duress  or  undue  influence,  but 
the  contestant  rested  solely  on  the  supposed  presumption  of 
undue  influence  arising  from  the  fact  that  the  testatrix  lived 
with  one  of  the  chief  beneficiaries  when  the  will  was  made, 
and  on  certain  statements  alleged  to  have  been  made  by  the 
testatrix  at  the  time  the  will  was  made  and  afterwards. 
The  principal  witness  upon  this  line  was  the  witness  Sinz, 
who  went  with  the  testatrix  to  the  office  of  the  notary  to 
have  the  will  drawn.  He  testified:  That  he  knew  the  tes- 
tatrix in  her  lifetime.  That  he  lived  very  near  to  Minnie^s 
house,  and  that  on  the  6th  day  of  February,  1892,  she  came 
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to  his  house  aloae,  crying,  and  said  she  could  show  the  black 
and  blue  spots  that  her  daughter  (that  is,  Mirvnie)  gave  her. 
"That  her  oldest  daughter  wanted  to  have  her  property, — 
sign  it  over  to  her  two  daughters.  '  She  is  so  hard  on  me ! 
She  wants  my  money  and  my  little  property, —  the  two  of 
them;  and  the  son,  they  say  he  has  got  enough.  I  can't 
stay  there.'  And  then  she  began  crying  again,  and  asked 
me  if  I  would  go  with  her  to  a  notary  public,  and  I  went 
with  her;  and  when  I  went  two  blocks  she  stopped  and 
said :  ^  Oh,  I  dassent  do  it.  My  son  done  more  for  me  than 
the  girls.  But,  if  I  want  to  stay  with  her,  I  have  to  do  it. 
I  dassent  go  home.  I  am  afraid  of  my  life  if  I  d-on't  do  it' 
And  she  told  me  the  oldest  daughter  pounded  her."  Several 
other  witnesses  testified,  in  substance,  that  after  the  will 
was  drawn  the  testatrix  told  them  that  she  had  made  a  will 
disinheriting  her  son,  and  she  did  it  because  she  was  afraid 
of  her  daughters;  that  they  slapped  her  and  illtreated  her, 
and  would  not  treat  her  well  if  she  did  not  disinherit  her 
son. 

The  jury  found  that  undue  influence  was  established,  and 
the  court  made  findings  to  the  effect  that  the  circumstances 
were  such  as  to  raise  a  suspicion  of  fraud  and  undue  influ- 
ence on  the  part  of  the  daughters  to  the  deceased,  which 
suspicion  or  presumption  had  not  been  removed ;  and  there- 
upon the  court  refused  probate  to  the  will,  and  adjudged  it 
to  be  void,  and  reversed  the  judgment  of  the  probate  court. 
From  this  judgment  the  daughters  appeal. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
oiJ.KWUdish.^ 

For  the  respondent  there  was  a  brief  by  NcUh.  Perdea  <& 
SonSy  and  oral  argument  by  O.  D.  Oqf.^  They  contended, 
inter  aliay  that  the  statements  made  by  the  testatrix  to  the 
notary  at  the  time  the  will  was  drawn  are  admissible  as 
part  of  the  res  gestm.  -2  Jones,  Ev.  §§  347, 351, 493;  1  Under- 
bill, Wills,  227,  §  161;  Waterman  v.  Whitney,  11  N.  Y.  157; 
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Best,  Ev.  (Chamberlayne's  ed.),  446,  note;  Comm.  v.  Mo 
Pike,  3  Cush.  181;  People  v.  Vernon,  35  Cal.  49;  Fijield  v. 
Eichardson,  34  Vt.  410;  Little  v.  Comm.  25  Grat.  921; 
Shailer  v.  Bumstead,  99  Mass.  112;  Elm,er  v.  Fessenden,  151 
Mass.  361;  Mutiiol  L,  Ins.  Co.  v.  Sillmon,  145  U.  8.  285, 
and  cases  cited. 

WiNSLow,  J.  By  the  judgment  in  this  case  the  deliber- 
ately executed  will  of  a  person  of  full  age,  sound  mind,  and 
fairly  good  health  is  set  aside  on  the  ground  of  undue  influ- 
ence, without  a  shred  of  direct  evidence  from  any  person 
that  any  such  influence  was  exerted.  The  only  evidence 
which,  under  aHy  view  of  the  case,  can  be  claimed  to  justify 
the  judgment,  is  the  evidence  of  several  witnesses  to  the  ef- 
fect that  the  testatrix  stated,  previous  to  the .  execution  of 
the  will  and  afterwards,  that  her  daughters  illtreated  her 
and  that  she  was  obliged  to  make  the  Avill  as  she  did  be- 
cause she  was  afraid  of  them.  Can  the  judgment  be  sup- 
ported on  such  evidence  alone  ?  The  answer  to  this  ques- 
tion must  be  in  the  negative,  both  upon  well-settled  princi- 
ple and  authority.  Upon  such  an  issue  there  are  two  facts 
to  be  proven  by  the  contestant:  first,  that  the  undue  influ- 
ence was  in  fact  exerted ;  second,  that  it  was  successful  in 
subverting  and  controlling  the  will  of  the  testator.  Upon 
the  latter  question  evidence  of  the  statements  of  the  testa- 
tor, made  either  before  the  will  was  made  or  after,  and 
which  tend  to  throw  light  on  the  condition  of  his  mind,  is 
admissible,  upon  very  familiar  principles;  but  as  to  the  first 
question  the  evidence  of  such  statements  is  plainly  merely 
hearsay.  Upon  this  question  it  is  said  in  2  Jones,  Ev.  §  493: 
Such  declarations  "  are  admissible  only  for  the  purpose  of 
proving  the  condition  of  the  testator.  They  afford  no  sub- 
stantive proof  of  fraud,  duress  or  undue  influence,  and  are 
admissible  for  no  such  purpose."  Mr.  Schouler  says  with 
regard  to  such  declarations  made  by  the  testator,  whether 
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before  or  after  the  execution  of  the  will  (Schouler,  Wills 
[2d  ed.],  §  243): 

"  They  are  admissible  chiefly  to  show  his  mental  condi- 
tion, or  "the  real  state  of  his  affections;  and  they  are  re- 
ceived rather  as  his  own  external  manifestations  than  as 
evidence  of  the  truth  or  untruth  of  facts  relative  to  the  ex- 
ertion of  undue  influence  upon  him.  They  may  carrobor- 
ate^  hut  the  issue  calls  for  its  own  proof  from  the  Uving.^^ 

Such  being  the  law,  it  is  very  evident  that  the  fact  of 
undue  influence  was  not  proven  in  this  case,  because  there 
was  not  even  a  scintilla  of  direct  or  substantive  proof  that 
such  influence  ever  was  exerted  by  either  of  the  beneficiaries. 
The  will  was  executed  by  the  testatrix  while  in  usual  physical 
and  mental  health.  She  was  not  an  old  lady,  nor  was  she 
dependent  upon  her  children  for  support.  It  is  true  that 
her  husband  was  dead,  and  that  she  was  estranged  from  her 
son,  and  when  the  will  was  executed  was  living  at  her  own 
home  with  one  of  her  daughters,  and  frequently  visited  her 
other  daughter;  and  the  trial  court  seems  to  have  concluded 
from  these  facts  that  a  presumption  of  undue  influence  had 
arisen,  which  threw  the  burden  of  proof  upon  the  daughters 
to  rebut  the  same,  which  burden  had  not  been  lifted.  Here, 
also,  the  trial  court  seems  to^have  been  in  error.  It  is  not 
the  law  that,  whenever  a  deed  or  a  will  is  made  by  a  party 
in  favor  of  one  child  to  the  prejudice  of  others,  a  presump- 
tion of  fraud  arises  from  that  fact  alone,  even  if  the  parent 
be  living  with  such  favored  child.  In  order  to  set  aside  such 
a  deed  or  will  on  the  ground  of  fraud,  proof  is  necessary  on 
the  part  of  the  plaintiff  or  contestant  in  the  first  instance  in 
all  cases.  He  may  discharge  that  burden  by  going  on  and 
proving  aflBrmatively  the  facts  showing  undue  influence,  or 
he  may  discharge  it  by  showing  a  state  of  facts  from  which 
prima  facie^  without  direct  proof  of  the  undue  influence  it- 
self, a  presumption  thereof  will  arise,  in  which  latter  case 
the  burden  of  proof  then  shifts  and  the  beneficiary  of  the 
convevance  or  will  must  show  that  there  was  no  fraud  in 
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fact.  The  facts  which  may  be  shown,  and  which  will  arouse 
this  presumption  of  fraud,  manifestly  cannot  be  the  same  in 
■all  cases.  Facts  which  might  seem  very  suspicious  with 
reference  to  a  deed  or  conveyance,  such  as  secrecy  in  its 
execution  and  custody,  may  have  very  little  weight  as  to  a 
will,  which  we  all  know  is  usually  made  with  secrecy  and 
is  rarely  published  to  the  world.  With  regard  to  a  volun* 
tary  conveyance  of  the  entire  property  of  an  aged  person, 
this  rule  was  stated  in  Doyle  v,  Welchy  100  Wis.  24,  as  the 
result  of  the  authorities  in  this  court: 

"  Where  a  voluntary  conveyance  is  made  by  an  aged  per- 
son of  his  entire  property,  without  consideration,  to  one  who 
stands  in  a  position  of  trust  and  confidence  to  him,  under 
<;ircumstances  of  secrecy,  the  burden  of  proof  is  on  the 
grantee  to  show  that  the  conveyance  was  untainted  with 
undue  influence  or  fraud." 

In  Fox  V.  Kartiny  104  Wis.  681,  which  was  a  will  contest, 
the  universal  tendency  of  testators  to  keep  their  wills  secret 
was  recognized,  and  it  was  said,  in  eflfect,  that "  mere  secrecy, 
standing  alone,  creates  no  presumption  of  fraud  in  the  mak- 
ing of  a  will;"  and  the  following  sentence  was  quoted  ap- 
provingly from  a  previous  quotation  in  Disch  v.  Timm,  101 
Wis.  179:  "Where  interest,  opportunity,  and  a  disposition 
to  influence  a  testator  improperly  are  shown,  a  presumption 
-of  undue  influence  arises."  The  conclusion  which  is  prac- 
tically reached  in  JFox  v.  Martin^  aupra^  with  reference  to 
wills  is,  in  brief,  that  in  order  to  raise  the  presumption  of 
undue  influence,  which  throws  the  burden  of  proof  on  the 
beneficiary,  there  must  be  shown  a  subject  unquestionably 
susceptible  to  undue  influence,  either  as  the  result  of  old 
age,  mental  weakness,  or  both ;  also  some  clear  evidence  of 
opportunity,  and  a  disposition  on  the  part  of  the  beneficiary, 
to  exercise  such  influence.  When  these  facts  are  shown  to 
■exist,  and  especially  when  they  exist  with  other  facts  out  of 
the  usual  course  of  business  transactions  of  such  a  nature, 
the  presumption  will  arise  which  will  put  the  beneficiary  to 
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his  proof  of  good  faith  and  freedom  from  nndae  inflaence. 
Whether  the  testimony  shows  these  preliminary  facts  with 
sufficient  clearness  and  certainty  is  a  matter  to  be  decided 
by  the  trial  court. 

In  the  present  case  it  is  enough  to  say  that  the  requisite 
facts  to  raise  the  presumption  were  not  shown.  The  testa- 
Irix  executed  her  will  at  a  notary's  office,  whither  she  went 
at  her  own  will,  without  the  presence  of  any  beneficiary. 
The  beneficiaries  do  not  appear  to  have  known  that  she  was 
about  to  execute  it.  The  testatrix  was  not  aged,  nor  men- 
tally incompetent,  nor  feeble,  but  in  good  health.  Her  son 
whom  she  cut  off,  had  not  spoken  to  her  for  years.  The 
will  was  a  natural  one,  under  the  circumstances.  While  the 
beneficiaries  doubtless  bad  an  interest  in  having  such  a  will 
made,  the  evidence  entirely  fails  to  show  that  they  had  any 
disposition  to  influence  the  testatrix  improperly,  or  that  the 
subject  was  one  susceptible  to  undue  influence.  In  the  ab- 
sence of  these  essential  facts,  the  presumption  did  not  arise, 
and  the  will  should  have  been  admitted  to  probate. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
to  the  county  court  of  Milwaukee  county  with  directions  to 
admit  the  will  to  probate  and  for  further  proceedings  ac- 
cording to  law. 

On  January  28,  1902,  the  mandate  was  modified  so  as  ta 
read  as  follows:  Judgment  reversed,  and  action  remanded 
to  the  circuit  court  for  Milwaukee  county  ?rith  direction  to 
affirm  the  judgment  of  the  county  court  and  for  further 
proceedings  according  to  law.  Appellant's  costs  in  this 
court  to  be  paid  out  of  estate. 
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Waupaca  Eleotbio  Light  &  Eailwat  Compaitt,. Appellant, 
vs.  Milwaukee  Eleotbio  Eailwat  &  Light  Company, 
Bespondent. 

December  i— -December  17,  190L 

Salea:  Warranty:  Breach:  Evidence:  Authority  of  agent:  Cugtom:  De- 
lay in  reporting  latent  defect:  Instructions  to  jury, 

1.  Where,  in  an  action  for  breach  of  warranty  of  a  second-hand  gen- 
erator purchased  for  use  in  operating  a  street  railway,  the  ques- 
tions at  issue  were  whether  the  machine  was  sold  with  warranty 
of  quality  and  fitness,  and  whether  when  sold  it  was  in  good  op- 
erative condition,  evidence  that  it  is  not  prudent  management  to 
run  a  street-railway  or  lighting  plant  with  a  second-hand  genera- 
tor, and  that  there  are  difSculties  in  operating  a  new  electric  line 
especially  trying  on  a  generator,  was  inadmissible. 

Sl  If^  in  the  sale  of  a  particular  class  of  property,  it  is  customary  to 
accompany  the  sale  with  a  warranty  as  a  means  of  effecting  it» 
then,  as  matter  of  law,  an  agent  to  sell  such  property  possesses  im- 
plied authority  so  to  warrant. 

&  If  a  person  purchases  property  with  a  warranty  as  to  qualit j^  or  fit- 
ness, and  there  are  latent  defects  therein  which  come  to  his  knowl- 
edge after  taking  it  into  his  possession,  mere  delay  in  calling  the 
attention  of  the  vendor  thereto^  in  the  absence  of  some  contract 
to  the  contrary,  does  not  affect  the  right  to  recover  damages  for 
breach  of  the  warranty. 

4k  Where  the  parties  dealt  with  the  machine  sold  as  a  second-hand 
article,  and  plaintiff's  claim  was  based  wholly  on  breach  of  an 
alleged  express  warranty,  an  instruction  defining  a  *' second-hand 
machine  "  as  a  machine  that  is  not  as  good  as  a  new  one,  is  held  to 
have  been  misleading  and  improper. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Laweenob  W.  Halsey,  Circuit  Judge. 
Beversed. 

Action  for  damages  for  breach  of  warranty  of  an  electric 
generator.  The  complaint  was  to  the  effect  that  plaintiflF, 
being  fn  need  of  a  generator  for  use  in  operating  an  electric 
street  railroad,  made  known  that  fact  to  the  defendant, 
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whereupon  the  latter  represented  to  the  former  that  it  had 
a  machine  for  sale  which  was  in  first  class  operative  condi- 
tion and  in  every  way  suited  to  the  former's  needs;  that,  re- 
lying upon  such  representations,  plaintiff  purchased  said 
machine ;  that  it  was  not  as  represented,  but  was  defective  in 
that  the  insulation  of  the  wires  was  nearly  burned  out  and 
that  it  was  entirely  unsuitable  for  the  use  for  which  it  was 
purchased ;  that  plaintiff  paid  $1,250  for  the  generator,  but 
that  it  was  not  worth,  by  reason  of  the  faults  therein  as 
alleged,  to  exceed  $426;  that,  relying  upon  the  warranty 
aforesaid,  plaintiff  transported  the  generator  to  its  power 
house,  installed  it  for  use,  and  endeavored  to  operate  it,  ex- 
ercising reasonable  care  in  that  regard ;  that  it  proved  to  be 
so  worn  out  and  exhausted  that  the  insulation  or  some  part 
of  it  burned  out  repeatedly  under  ordinary  use,  and  that  it 
finally  gave  out  so  as  not  to  be  worth  repairing;  that  plaintiff 
suffered  damages  in  the  whole,  by  reason  ot  the  breach  of 
warranty,  to  the  amount  of  $3,075.12.  Defendant  answered^ 
denying  that  the  machine  was  sold  with  a  warranty  of 
quality  or  fitness,  or  that  it  was  defective  or  out  of  condi- 
tion when  sold,  and  alleging  that  it  was  in  good  operative 
condition  when  delivered  to  plaintiff,  and  that  the  difficulties 
experienced  in  operating  it  were  caused  either  by  negligence 
or  accident  and  not  by  any  defect  in  the  machine.  The 
jury  rendered  a  verdict  in  favor  of  the  defendant 

(7.  U.  Hamilton^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Miller^  Noyea  cfe  Miller, 

Mabshall,  J.  Many  errors  are  assigned  on  rulings  of  the 
trial  court  admitting  and  rejecting  evidence,  which  we  da 
not  deem  necessary  to  discuss  in  this  opinion.  All  questions 
presented  for  consideration  have  been  reviewed,  and  each 
that  involves  error,  whether  prejudicial  or  not,  will  receive 
attention  here. 
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A  witness  was  permitted  to  testify  that  it  is  not  prudent 
management  to  run  a  street-railway  or  lighting  plant  with 
a  second-hand  generator,  and  that  there  are  difficulties  in 
operating  a  new  electric  line  especially  trying  on  a  gener- 
ator. We  are  unable  to  perceive  what  bearing  that  had 
on  the  issues  made  by  the  pleadings.  It  did  not  tend  to 
rebut  evidence  that  the  machine  was  sold  with  warranty  of 
quality  and  fitness  or  that  it  was  not,  when  sold,  in  good 
operative  condition  as  represented.  At  best  it  gave  the  jury 
room  to  speculate  that  possibly  the  difficulties  experienced 
in  trying  to  operate  the  generator  were  attributable  to  bad 
management.    The  evidence  should  not  have  been  received. 

One  of  the  material  controverted  questions  was  whether 
the  person  who  represented  respondent  in  selling  the  gener- 
ator had  authority  to  bind  the  corporation  by  a  warranty. 
On  the  part  of  appellant  evidence  was  given  to  the  effect 
that  it  is  customary  in  selling  second-hand  electrical  machin- 
ery to  sell  the  ^ame  with  warranty.  The  court  instructed 
the  jury  that: 

'*  Any  buyer  who  takes  a  warranty  going  beyond  the  rea- 
sonable scope  of  the  selling  agent's  authority  does  it  at  the 
risk  of  beinff  able  to  prove  that  the  agent  had  his  principal's 
express  authority  to  that  extent;  but  if  he  fails  to  prove  it, 
the  law  will  not  infer  such  authority." 

That  was  an  erroneous  statement  of  the  law  as  applied  to 
the  evidence  in  this  case  and  was  so  clearly  prejudicial  to 
appellant  that  a  reversal  of  the  judgment  cannot  be  avoided. 
This  court  held,  in  effect,  in  Boothhy  v.  Scales^  27  Wis.  626, 
that  nothing  short  of  express  authority  to  an  agent,  to  war- 
rant the  quality  of  property  of  his  principal,  offered  by  him 
for  sale,  will  bind  such  principal.  That  was  overruled,  how- 
ever, in  Pickert  v,  Marstoriy  68  Wis.  465,  which  has  been 
since  followed.  Larson  v.  Aultman  c&  Taylor  Co.  86  Wis. 
281;  Roche  v.  Pennington^  90  Wis.  107;  Weatum  v.  Page^ 
94  Wis.  251.    In  those  cases  the  doctrine  laid  down  by  the 
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trial  court  here  is  stated  to  be  the  general  rule,  subject, 
however,  to  an  exception,  which  applies  to  the  evidence  in 
this  case,  that  if,  in  the  sale  of  a  particular  class  of  property, 
it  is  customary  to  accompany  the  sale  with  a  warranty  as  a 
means  of  effecting  it,  then,  as  a  matter  of  law,  an  agent  to 
sell  such  property  possesses  implied  authority  to  do  so. 

The  court  instructed  the  jury,  in  effect,  that  if  the  gener- 
ator was  sold  with  warranty  and  there  was  a  breach  thereof, 
but  appellant  failed,  within  a  reasonable  time  after  discov- 
ering the  defects,  to  notify  respondent  thereof,  and  contin- 
ued to  use  the  machine  without  objection,  the  warranty  was 
thereby  waived  and  plaintiff  could  not  recover.  That  was 
error.  The  doctrine  of  waiver  as  the  court  gave  it  to  the 
jury  has  no  application  to  the  facts  of  this  case.  If  a  per- 
son sells  another  property  to  be  delivered,  accompanying 
the  sale  with  a  warranty,  and  when  delivery  takes  place 
there  are  defects  in  the  property  which  are  discoverable  by 
a  person  of  ordinary  intelligence  in  the  circumstances  of  the 
purchaser,  by  the  exercise  of  ordinary  care,  and  such  other 
nevertheless  accepts  the  property,  neither  objecting  thereto 
then  nor  within  a  reasonable  time  thereafter,  he  thereby 
waives  the  defects  so  that  he  can  neither  rescind  the  sale, 
counterclaim  for  damages  when  sued  for  the  purchase  price, 
nor  sue  for  damages  for  breach  of  warranty  after  paying  for 
the  property.  Locke  v.  fTiiWaT/wem,  iOWis.  377;  Morehoitse 
V.  Comstock,  42  Wis.  626;  Ohoiv  v.  Mayer ^  56  Wis.  561;  GiU 
V,  Benjamin,  64  Wis.  362,  371;  MoClure  v.  Jeff&rson,  85  Wis. 
208;  Larson  v,  Atdtman  dk  Taylor  Co,  86  Wis.  281;  J. 
Thorrvpaon  Mfg,  Co.  v.  Gunderaon,  106  Wis.  449.  But  it  is 
not  difficult  to  see  that  such  rule  has  no  application  what- 
ever to  latent  defects, —  defects  that  are  not  obvious  by  or- 
dinary observation,  but  are  made  manifest  when  the  article 
is  put  to  use.  In  Locke  v.  WiUiamsorij  supra,  where  the 
doctrine  was  first  distinctly  declared  by  this  court,  after 
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stating  the  rule  which  the  learned  conrt  applied  here,  this 
language  was  used: 

"  If  the  defendants  had  had  no  opportunity  to  examine 
the  wood  before  removing  it,  or  if  the  defects  were  latent, 
such  as  could  be  discovered  only  after  a  trial,  then  a  differ- 
ent rule  might  well  obtain." 

In  the  latter  circumstances  this  court  has  often  held,  and  it 
is  elementary, that  the  vendee  may,without  returning  or  oflfer- 
ing  to  return  the  article  purchased,  and  without  notifying  the 
vendor  of  its  defects,  bring  his  action  for  damages,  or,  if  sued 
for  the  price,  set  up  and  have  such  damages  allowed  to  him 
by  way  of  recoupment  from  the  sum  stipulated  to  be  paid. 
Fi9k  V.  Tank,  12  Wis.  276;  Woodle  v.  Whitney,  23  Wis.  65; 
Boothl/y  V.  Scaies,  27  Wis.  626;  Larson  v.  Avltma/n  <&  Taylor 
Co.,  supra;  Parry  Mfg.  Co.  v.  Tohin,  106  Wis.  286,  28».  In 
Larson  v.  Avltman  c&  Taylor  Co.  the  lower  court  gave  the 
iaw  to  the  jury  substantially  as  in  this  case.  The  evidence 
showed  that  there  were  obvious  defects  in  the  machine  and 
other  defects  which  were  latent.  In  reviewing  the  instruc- 
tion in  this  court  it  was  said,  in  effect,  that  ^  as  to  such  par- 
ticular parts  of  the  machinery  as  had  no  defects  except  such 
as  were  patent  the  charge  was  unobjectionable;  but  as  to 
latent  defects  it  was  erroneous.'  If  a  person  purchases 
property  with  a  warranty  as  to  quality  or  fitness,  and  there 
are  latent  defects  therein  which  come  to  his  knowledge 
after  taking  it  into  his  possession,  delay  in  calling  the  atten- 
.  tion  of  the  vendor  thereto,  in  the  absence  of  some  contract 
to  the  contrary,  only  affects  his  right  to  rescind  the  sale,  re- 
turn the  property,  and  sue  to  recover  back  the  purchase 
money  and  perhaps  special  damages  if  there  be  any.  The 
defects  claimed  to  have  existed  in  the  generator  being  un- 
questionably of  a  latent  character,  mere  delay  in  notifying 
respondent  of  the  condition  of  the  machine,  which  developed 
upon  a  trial  thereof,  was  wholly  immaterial  to  the  right  of 
appellant  to  recover  damages  for  breach  of  warranty  if  there 


Digitized  by  VjOOQIC 


474  SUPKEME  OOUKT  OF  WISCONSIN.      [Dec 

Waupaca  R  L.  &  R.  Oa  v.  Milwaukee  R  R.  &  L.  Ca  112  Wis.  46a 

were  such  breach,  and  it  was  manifestly  prejudicial  to  it  to 
present  to  the  jury  the  doctrine  of  waiver  as  was  done  by 
the  learned  court. 

Instructions  were  given  to  the  jury  on  the  subject  of 
what  is  a  second-hand  machine.  They  were  told  that  it  is 
a  machine  not  as  good  as  a  new  one.  Complaint  is  made 
of  that  by  appellant.  Certainly,  there  was  nothing  in  the 
pleadings  or  the  evidence  to  call  for  instructions  on  that 
subject.  The  parties  dealt  with  the  machine  as  a  second- 
hand article,  and  plaintiflPs  claim  was  based  wholly  on  an 
alleged  express  warranty  and  breach  of  it.  Had  the  cause 
of  action  been  on  an  implied  warranty,  possibly  what 
bbth  parties  should  have  understood  in  regard  to  the  ma- 
chine, merely  because  of  its  second-hand  character,  might 
have  been  material.  Under  the  circumstances  the  jury 
may  have  been  prejudicially  influenced  by  the  specific  in- 
structions tending  to  inform  them  that,  as  a  matter  of  law, 
plaintiff  ought  to  have  known  it  was  not  getting  a  machine 
as  good  as  a  new  one,  and  that  such  circumstance  should  be 
taken  into  consideration  in  determining  whether  there  was 
a  warranty  which  appellant  relied  upon  as  claimed,  since 
the  language  of  the  court  will  permit  of  a  construction 
rendering  it  erroneous.  It  is  not  true  in  every  respect  that 
a  second-hand  machine  is  not  as  good  as  a  new  one.  That 
may  be  true  generally,  if  not  universally,  as  regards  mere 
salable  value  or  the  life  of  the  article;  but  not  as  regards 
present  efficiency.  A  second-hand  machine  may  be  just  as 
efficient  as,  may  even  be  superior  to,  a  new  one,  as  regards 
present  working  power.  The  jury  were  prejudicially  mis- 
led if  they  understood  the  court  to  mean  that  a  second-hand 
machine  is  necessarily  one  that  will  not  do  as  good  work 
presently,  or  during  the  remaining  portion  of  its  natural 
life,  as  a  new  one,  and  that,  as  plaintiflf^s  officers  knew  they 
were  getting  a  second-hand  article,  they  had  reason  to  know 
it  was  not  one  of  normal  working  power  or  in  good  opera- 
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tive  condition.  Surely  the  jury  must  have  supposed  the 
carefully  worded  definition  of  the  term  "  second-hand  mar 
chine  "  to  have  some  significance  bearing  on  the  issue  as  to 
whether  there  was  an  express  warranty,  and  may  well  have 
given  it  the  bearing  suggested. 

We  are  unable  to  discover  anything  in  the  record,  not 
already  referred  to,  that  calls  for  criticism. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


KoxPKB,  Kespondent,  vs.  Cnr  of  Milwaukee,  Appellant. 

December  £ — December  17, 1901, 

Municipal  corporations:  Injury  from  defective  eideuxHk:  Pleading: 
View:  Evidence:  Court  and  jury :  Instructions. 

1.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  bj  a 
defective  sidewalk,  the  allegation  in  the  complaint  as  to  negli- 
gence, "that  said  sidewalk  was  then  and  tliere  insufficient,  in  this: 
that  at  the  aforesaid  place  •  .  .  the  sidewalk  had  fallen  about 
four  inches  below  the  level,  and,  snow  and  ice  having  carelessly 
and  negligently  been  allowed  to  accumulate  and  remain  in  an  un- 
even and  dangerous  manner  at  said  place,  the  said  sidewalk  was 
then  imsafe  and  dangerous,"  is  Tield  sufficient  upon  demurrer,  al- 
though susceptible  to  a  motion  to  make  more  definite  and  certain. 

Sw  Refusal,  of  the  trial  court  to  allow  the  jury  to  be  taken  to  the  place 
of  the  accident  is  held  not  to  have  been  an  abuse  of  discretion. 

a  Testimony  of  the  plaintiff  as  to  the  condition  of  the  sidewalk  where 
he  was  injured,  being  shown  to  rest  entirely  upon  a  hearsay  founda- 
tion, should  have  been  stricken  out  upon  motion,  and  the  jury 
instructed  to  disregard  it 

4.  Testimony  as  to  the  condition  of  a  sidewalk,  based  on  a  mere  casual 
examination  made  in  the  darkness  by  two  persons  who  went  to 
the  place  to  assist  plaintiff  and  under  circumstances  of  excitement 
naturally  attending  the  accident  and  the  summons  for  help,  being 
opposed  by  the  testimony  of  seven  witnesses,  including  the  assist- 
ant city  engineer,  as  to  examinations  made  and  exact  measure- 
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ments  taken  by  them  at  a  time  when  abeolute  certainty  was  pos- 
sible, it  is  field  that  the  court  would  have  been  justified  in  taking 
the  question  from  the  Jury.  Bading  v.  Miltoaukee  K  ILiSt  LkCo, 
103  Wi&  480,  distinguished. 

5.  It  is  proper  to  instruct  the  jury  that  the  testimony  of  witnesses 
who  had  made  measurements,  if  otherwise  credible,  is  of  greater 
weight  than  the  testimony  of  witnesses  who  merely  made  casual 
estiraatea 

a,  A  decline  or  slope  in  a  sidewalk  not  exceeding  three  inches  in  four 
feet,  with  a  lateral  pitch  of  one  fourth  of  an  inch  to  the  foot,  in 
connection  with  an  accumulation  of  snow,  not  unusual  or  extraor- 
dinary or  so  rough,  lumpy,  and  uneven  as  to  render  the  walk  un- 
safe for  pedestrians  in  the  exercise  of  ordinary  care,  is  held,  as  mat- 
ter of  law,  not  to  constitute  an  actionable  defect. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Eugene  S.  Elliott,  Circuit  Judge.     Reversed. 

This  action  is  to  recover  damages  for  injuries  alleged  to 
have  been  caused  by  the  insufficiency  or  want  Qf  repair  of 
a  sidewalk  in  the  city  of  Milwaukee.  The  accident  hap- 
pened on  February  17, 1896.  The  negligence  charged  in 
the  complaint  is  "  that  said  sidewalk  was  then  and  there  in- 
sufficient, in  this:  that  at  the  aforesaid  place  on  Cold  Spring 
avenue  the  sidewalk  had  fallen  about  four  inches  below  the 
level,  and,  snow  and  ice  having  carelessly  and  negligently 
been  allowed  to  accumulj^te  and  remain  in  an  uneven  and 
dangerous  manner  at  said  place,  the  said  sidewalk  was 
then  unsafe  and  dangerous."  The  case  was  tried  in  Octo- 
ber, 1900.  Defendant  made  objection  to  the  sufficiency  of 
the  complaint,  which  was  overruled.  At  the  close  of  plaint- 
iflf's  testimony  a  motion  for  a  nonsuit  was  denied,  as  was 
also  a  motion  to  direct  a  verdict  for  defendant  at  the  close 
of  the  testimony.  Several  requests  to  charge  the  jury  were 
denied  and  excepted  to. 

A  special  verdict  was  taken,  by  which  the  jury  found 
(1)  that  the  plaintiff  met  with  an  accident  at  the  time  and 
place  alleged;  (2)  that  the  sidewalk  was  "in  such  defective 
condition,  by  reason  of  its  being  depressed  and  the  accumula- 
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tion  of  ice  and  snow  in  such  depression,  that  a  person  passing 
over  it  and  using  ordinary  care  would  have  been  liable  to 
injury;"  (3)  that  such  condition  had  existed  for  such  a 
length  of  time  that  the  city  authorities  ought  to  have  known 
of  it;  (4)  that  such  condition  was  the  proximate  cause  of 
plaintiflf's  in  jury ;  (5)  that  plaintiff's  damages  were  $1,016.66. 
A  motion  to  set  aside  the  verdict  and  for  a  new  trial  was 
denied,  and  judgment  was  entered  for  plaintiff.  Defend- 
ant appeals. 

For  the  appellant  there  was  a  brief  signed  by  Carl  Rungey 
city  attorney,  and  Joseph  B.  Doe^  special  assistant  city  at- 
torney, and  oral  argument  by  Mr,  Doe. 

For  the  respondent  there  was  a  brief  by  Fiebing  <&  Eillileay 
and  oral  argument  by  H.  J.  KillUea. 

Baedkbk,  J.  1.  The  defendant  challenges  the  suflBciency 
of  the  complaint.  The  allegation  regarding  the  alleged  de- 
fect in  the  sidewalk,  set  out  in  the  statement,  is  quite  indef- 
inite. It  would  have  been  susceptible  to  a  motion  to  make 
it  more  definite  and  certain.  There  is  enough,  however, 
stated  to  bring  the  pleading  within  the  line  of  cases  men- 
tioned in  DoolitUe  v.  Laycock^  103  Wis.  334,  and  Olson  v. 
PhxBnix  Mfg.  Co,  103  Wis.  337. 

2.  Plaintiff  made  a  fair  case  for  consideration  by  the  jury 
by  testifying  to  facts  concerning  which  he  had  no  knowl- 
edge. He  testified  to  the  depth  of  the  hole  where  he  fell, 
to  the  absence  of  stringers  under  the  walk,  and  to  the  pres- 
ence of  snow  and  ice  on  the  walk,  but  admitted  that  he  knew 
nothing  about  the  actual  fact  except  as  he  had  been  told. 
A  motion  was  made  to  strike  out  such  testimony,  but  was 
denied  by  the  court.  Such  ruling  was  plainly  erroneous. 
The  facts  mentioned  were  vital  to  the  plaintiff's  case.  Rest- 
ing entirely  upon  a  hearsay  foundation,  such  testimony 
should  have  been  stricken  out  and  the  jury  instructed  ta 
disregard  it.    The  rule  in  that  regard  is  so  well  understood. 
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and  its  application  so  plain,  that  the  situation  will  not  bear 
discussion.* 

3.  Defendant  complains  because  the  court  refused  to  allow 
the  jury  to  be  taken  to  view  the  premises.  This  was  a  matter 
within  the  reasonable  discretion  of  the  court,  and  we  think 
he  exercised  that  discretion  properly.  Pick  v.  Rvhicon  H, 
Co,  27  Wis.  433;  Boardman  v.  Westchester  F.  Ins.  Co.  54  Wis. 
364;  Andrews  v.  Ybumans,  82  Wis.  81. 

4.  Another  important  question  arises  on  the  motion  for  a 
direction  of  a  verdict.  It  will  be  observed  that  the  alleged 
insufficiency  of  the  sidewalk  consisted  of  a  depression  of 
about  four  inches,  coupled  with  an  accumulation  of  snow 
and  ice.  In  his  description  of  the  accident  and  the  condi- 
tion of  the  walk  the  plaintiflf  most  effectually  impeached 
himself.  He  testified  repeatedly  that  he  stepped  in  a  hole 
in  the  walk;  that  the  hole  was  four  inches  deep;  that  the 
stringers  to  the  walk  were  gone ;  that  the  boards  were  loose ; 
and  that  the  walk  was  partially  covered  with  ice  and  snow. 
He  admits,  however,  that  he  had  never  examined  the  spot; 
that  the  accident  happened  between  7  and  8  o'clock  in  the 
evening  in  the  month  of  February;  that  it  had  been  snow- 
ing a  short  time  before;  that  it  was  very  dark, —  so  dark 
that  he  could  not  see;  that  all  he  knew  about  the  depth  of 
the  hole  was  what  some  one  told  him ;  and  that  he  knew 
there  was  snow  and  ice  on  the  walk  because  they  told  him 
so.  These  circumstances  indicate  that  no  weight  can  be 
given  to  his  testimony  regarding  the  condition  of  the  walk. 
The  only  corroboration  he  received  is  from  two  witnesses 
who  went  to  the  place  of  the  accident  and  assisted  him 
home.  They  gave  no  testimony  as  to  the  care  used  in  ex- 
amining the  place,  or  that  they  had  any  knowledge  of  its 
condition  previously,  except  that  one  witness  testified  that 
there  had  been  a  depression  in  the  walk  some  weeks  or 
months  before  the  accident.  It  is  undisputed  that  at  the 
time  they  were  with  plaintiff  it  was  so  dark  that  they  could 
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not  see  with  any  degree  of  distinctness.  Whatever  idea 
they  had  of  the  condition  of  the  walk,  as  to  the  depth  of 
the  depression,  or  of  the  accumulation  of  snow  and  ice,  was 
obtained  without  close  examination,  and  while  it  was  so 
dark  they  were  unable  to  see  distinctly.  One  of  them  tes- 
tified that  two  of  the  planks  had  dropped  two  inches  below 
the  others, ^nd  that  there  were  chunks  of  ice  and  snow  on 
the  walk,  from  an  inch  to  an  inch  and  a  half  high,  caused 
by  snow  melting,  and  people  walking  over  it  while  soft,  and 
its  subsequent  freezing.  This  accumulation  of  snow  and  ice 
was  in  the  center  of  the  walk,  and  the  melting  and  freezing 
had  taken  place  two  or  three  days  before  the  accident.  The 
other  witness  said  he  found  a  depression  in  the  walk,  with 
"lumps  of  ice  as  long  as  an  inch,  or  thicker,"  and  that  all 
the  sidewalk  "  was  icy,  somewhat,  and  lumpy,  and  it  was 
covered  with  about  half  an  inch  of  fresh  snow  all  over," 
and  that  he  did  not  examine  it  closely. 

Six  witnesses  for  the  defendant  examined  the  place  the 
following  morning,  and  another  (the  assistant  city  engineer) 
about  a  week  afterwards  and  before  any  change  had  been 
made  in  the  general  features  of  the  walk.  The  engineer 
made  measurements,  and  caused  a  plat  of  the  location  to  be 
made,  which  was  introduced  in  evidence.  It  appears  that 
some  months  before  the  accident  a  sewer  or  water  trench 
had  been  dug  from  the  street  to  the  lot  across  the  line  of 
the  sidewalk,  and  that,  either  by  action  of  the  water  or  in- 
sufficient filling,  the  ground  beneath  the  walk  had  sunk,  caus- 
ing a  depression  in  the  walk  below  the  level.  According  to 
the  engineer's  plat  and  the  description  by  the  witnesses,  this 
depression  was  eight  feet  long,  lengthwise  of  the  walk.  As 
one  of  the  witnesses  described  it,  ''It  commenced  with  noth- 
ing and  ended  with  nothing."  On  the  north  side  of  the  walk 
the  lowest  point  was  three  inches,  at  the  center  two  inches, 
and  at  the  south  side  one  and  one-half  inches ;  the  descent  from 
each  end  of  the  depression  being  gradual.    The  testimony  of 
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these  witnesses  demonstrates  almost  conclusively  that  there 
was  no  hole  in  the  walk,  that  the  stringers  were  not  gone,  that 
the  boards  were  not  loose,  and  that  the  accumulation  of  ice 
and  snow  near  the  center  of  the  walk  was  insignificant  in 
quantity  or  height.  They  went  to  examine  the  place  pur- 
posely, and  made  a  careful  inspection  of  its  condition.  Sev- 
eral of  them  were  wholly  disinterested,  and  no  circumstance 
is  suggested  tending  to  impeach  their  testimony.  In  view  of 
these  circumstances,  the  finding  of  the  jury  was  against  the 
overwhelming  preponderance  of  the  evidence  as  to  the  exist- 
ence of  an  actionable  defect.  Considered  by  itself,  the  depres- 
sion in  the  walk  was  not  an  actionable  defect.  The  decline  was 
three  quarters  of  an  inch  to  the  foot  one  way,  with  a  lateral 
pitch  of  one  fourth  of  an  inch  to  the  foot.  The  court  would 
have  been  amply  justified  in  assuming  that  the  walk  was 
reasonably  safe  for  travel,  so  far  as  this  particular  defect  is 
concerned.  The  accumulation  of  ice  and  snow  was  nothing 
more  than  can  be  found  on  hundreds  of  walks  in  this  state 
during  the  winter  months.  The  rough  or  lumpy  condition 
was  caused  by  people  walking  on  the  snow  when  soft,  and 
its  freezing  afterwards.  It  constituted  no  obstruction  to 
travel.  What  was  said  by  this  court  in  Hyer  v.  Ja/nesviUey 
101  Wis.  371,  indicates  that  such  a  condition  of  the  walk  will 
not  give  rise  to  a  cause  of  action  if  one  slips  and  is  injured. 
We  have  said  that  the  depression  in  the  walk  did  not  con- 
stitute an  actionable  defect.  The  ice  and  the  snow  was  no 
more  than  the  usual  accumulation  incident  to  our  climate. 
Under  these  circumstances,  the  rule  laid  down  in  Beaton  v. 
Milwaukee,  97  Wis:  416,  and  followed  in  J)e  Perev.  Hibbard^ 
104  Wis.  666,  must  be  applied.  In  the  latter  case  this  court 
said: 

"  If  there  was  no  actionable  defect  on  account  of  the  in- 
cline, the  slippery  condition  resulting  from  ordinary  accumu- 
lations of  ice  in  winter,  when  such  accumulations  are  smooth, 
does  not  constitute  a  defect." 
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The  trial  court  felt  restrained  from  granting  the  motion 
to  direct  a  verdict  by  the  decision  in  Boding  t?.  Milwaukee 
E.  B.  &  L,  Co,  105  Wis,  480.  A  little  reflection  would  have 
convinced  him  of  the  wide  difference  in  the  two  cases.  In 
that  case  there  was  a  direct  contradiction  between  witnesses 
as  to  a  positive  fact  concerning  which  each  had  the  same 
knowledge.  The  plaintiff's  testimony  was  not  weakened  or 
shaken  by  the  collateral  circumstances,  or  rendered  improb- 
able by  the  situation.  Here  the  plaintiff  and  his  witnesses 
were  testifying  as  to  facts  and  conditions  rendered  improb- 
able by  the  very  circumstances  admitted  to  exist.  A  mere 
casual  examination  made  in  the  darkness,  and  under  circum- 
stances of  excitement  naturally  attending  the  accident  and 
the  summons  for  help,  cannot  be  allowed  to  prevail  over 
careful  examinations  made  and  exact  measurements  taken 
at  a  time  when  absolute  certainty  was  possible.  Our  con- 
clusion is  that  the  court  would  have  been  amply  justified  in 
taking  the  case  from  the  jury. 

5.  The  following  requests  to  charge  the  jury  were  made 
by  the  defendant  and  refused  by  the  court: 

"  If  you  find  from  the  evidence  that  the  depression  in  the 
sidewalk  at  the  point  where  plaintiff  fell  consisted  of  a  de- 
cline or  slope  from  east  to  west  and  west  to  east  of  not  to 
exceed  three  inches  in  four  feet,  and  that  no  unusual  or 
extraordinary  accumulation  of  snow  or  ice  had  taken  place 
there,  or  if  you  find  that  such  snow  or  ice  as  existed  at  such 
place  was  practically  level,  and  was  not  so  lumpy,  rough, 
and  uneven  as,  in  connection  with  said  depression,  to  render 
the  walk  unsafe  for  travelers  on  foot,  in  the  exercise  of  or- 
dinary care,  then  I  charge  you  that  you  should  answer  the 
fifth  question  in  the  negative."  * 

1  The  question  here  referred  to  is  the  fifth  question  proposed  by  the 
defendant  for  the  special  verdict,  as  foUows:  *'  5.  At  the  place  where  the 
plaintiff  fell  and  was  injured,  was  there  such  an  aocumulation  of  snow 
and  ice,  in  a  rough,  uneven,  and  lumpy  condition,  that,  in  connection 
with  the  condition  of  the  sidewalk,  such  sidewalk  was  rendered  fso]  un- 
safe and  out  of  repair  that  the  defendant  ought,  in  the  exercise  of  ordi- 
nary care  and  prudence,  to  have  foreseen  that  accidents  were  likely  to 
occur  by  reason  of  such  condition?  " — Rep. 
Vol.  112—31 
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"  And  I  further  charge  you  that,  in  determining  where 
the  clear  preponderance  of  the  credible  evidence  is,  you  are 
not  to  ignore  or  disregard  the  direct,  positive  evidence  of 
vritnesses  who  made  measurements  as  to  certain  facts  in  dis- 
pute in  this  case,  and,  so  disregarding  such  evidence,  find 
the  fact  to  be  in  accordance  witn  the  testimony  of  witnesses 
who,  without  making  such  measurements,  merely  estimate 
or  give  their  judgment  of  the  same,  as  the  testimony  of  wit- 
nesses who  have  measured  distances  and  made  memoranda 
of  such  measurements  at  the  time  of  taking,  if  otherwise 
credible,  is  of  greater  weight  than  the  evidence  of  witnesses 
who  merely  give  their  recollection  based  upon  estimates  of 
such  distances." 

The  first  of  these  requests  was  directly  applicable  to  the 
case  as  made  by  the  defendant,  and,  if  the  court  believed 
the  case  such  as  should  have  been  submitted  to  the  jury,  it 
should  have  been  given.  It  was  fully  warranted  by  the  lan- 
guage of  the  decision  in  De  Fere  v.  Hihhard^  104  Wis.  666. 
The  second  request  was  also  proper,  and  should  have  been 
given.  It  was  a  correct  legal  proposition  to  say  that  the 
evidence  of  witnesses  who  had  made  measurements  was  of 
greater  weight  than  evidence  of  witnesses  who  made  casual 
estimates,  if  other^rise  credible. 

By  the  Court, —  The  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Hill  and  others,  Appellants,  vs.  Gates  Cottkty  and  others, 
Bespondents. 

December  ^—  December  I?,  190t 

Appeal:  Stay  of  proceedings:  Discretioiu 

L  Under  sea  8060,  Stats.  1898,  application  for  a  stay  of  proceedings 
pending  an  appeal  from  an  intermediate  order  should  ordinarily 
be  made  first  in  the  trial  court. 

2L  a  'stay  of  proceedings  pending  an  appeal  from  an  intermediate 
order  will  not  be  granted  by  the  supreme  oourt  unless  there  is  rea- 
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sonable  ground  for  believing  that  there  is  merit  in  the  appeal  and 
that  the  trial  court  abused  its  discretionary  power  in  refusing  the 
stay.  The  mere  fact  that  there  is  an  honest  controversy  ^nd  a 
good-faith  prosecution  of  the  appeal  is  insufficient  JanesviUe  v, 
JaneaviUe  W.  Co.  89  Wis.  159,  Umited. 

Appeal  from  an  order  of  the  circuit  court  for  Gates 
county:  John  K.  Pabish,  Circuit  Judge.  Motion  for  a 
stay  of  proceedings  pending  the  appeaL     Motion  denied. 

Taxpayer^'  action  to  restrain  the  county  board  of  Gates 
county  from  erecting  county  buildings  or  incurring  any  ex- 
pense to  the  county  in  that  regard  pending  efforts  to  have 
the  question  of  where  the  county  seat  should  be  located 
submitted  to  a  vote  of  the  electors  of  the  county.  The  fol- 
lowing, omitting  formal  allegations,  is  the  substance  of  the 
complaint:  In  the  act  creating  Gates  County  (ch.  469,  Laws 
of  1901),  Ladysmith  was  named  as  the  county  seat  till  other- 
wise determined  according  to  law.  While  the  act  was 
pending  certain  nonresidents  of  the  territory  of  the  proposed 
county,  who  were  owners  of  land  in  the  viqinity  of  Lady- 
smith,  for  the  purpose  of  promoting  its  passage  and  having 
the  new  creation  bear  the  name  of  Gates  and  its  county 
seat  located  at  Ladysmith,  gave  out  to  the  public  that  they 
would  contribute  |10,000  to  aid  in  the  erection  of  the 
county  buildings.  That  promise  has  not  been  redeemed. 
The  county  board,  in  July,  1901,  authorized  the  issuance  of 
county  bonds  to  obtain  money  to  defray  the  expenses  of 
county  buildings,  nothing  being  said  about  the  permanent 
location  of  the  county  seat,  providing,  however,  that  no  ex- 
pense should  be  incurred  for  county  buildings  in  advance  of 
a  judicial  determination  of  the  validity  of  the  act  creating 
the  county.  October  5,  1901,  while  proceedings  were  pend- 
ing to  have  the  question  of  the  location  of  the  county  seat 
submitted  to  the  people  in  due  form  of  law,  the  county 
board  were  hastily  called  together,  and  proceedings  taken 
by  it  to  proceed  immediately  to  issue  the  bonds  theretofore 
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authorized,  and  to  erect  county  buildings  at  Ladysmith,  at 
the  same  time  passing  a  resolution  locating  the  county  seat 
at  that  place.  Such  hasty  action  was  taken  to  forestall  and 
prevent  the  will  of  the  people,  as  to  the  location  of  the 
county  seat,  being  effectively  expressed  in  the  manner  pro- 
vided by  law.  More  than  a  majority  of  the  legal  voters  of 
the  county  desired  to  have  the  county  seat  at  Bruce,  and  if 
the  county  board  shall  be  pennitted  to  proceed  with  their 
scheme,  and  it  shall  be  finally  determined '  to  locate  the 
county  seat  at  Bruce,  great  and  irreparable  loss  will  be 
caused  to  the  county  and  to  the  taxpayers  thereof. 

A  temporary  injunction  was  granted  upon  the  verified 
complaint,  restraining  the  county  board  from  doing  the  acts 
complained  of  pending  the  final  determination  of  the  rights 
of  the  parties,  which  was  thereafter  dissolved  and  plaintiffs 
appealed  to  this  .court.  An  application  was  made  to  the 
trial  court  for  a  continuance  of  the  injunction  pending  the 
appeal,  which  was  denied.  Application  was  then  made  to 
this  court  for  an  order  restraining  defendants  from  proceed- 
ing with  the  erection  of  county  buildings,  and  putting  such 
other  restraints  upon  them  as  should  be  deemed  necessary 
to  render  a  final  judgment  in  favor  of  plaintiffs  effective 
should  they  obtain  such  relief,  supporting  such  application 
by  an  affidavit  of  merits  and  an  affidavit  that  the  appeal 
was  being  prosecuted  in  good  faith.  Defendants  presented 
their  answer  to  the  complaint,  admitting  that  the  proceed- 
ings alleged  to  have  been  taken,  looking  to  the  erection  of 
county  buildings  at  Ladysmith,  were  correctly  alleged,  but 
denying  that  the  members  of  the  county  board  had  any 
motive  in  the  matter  other  than  to  promote  the  best  inter- 
ests of  the  county  of  Gates  and  of  the  taxpayers  thereof. 

Glenn  H,  WiUiams^  attorney,  and  Geo.  L.  WiUiamSy  of 
counsel  for  the  motion. 

Z.  E.  McGUly  attorney,  and  John  Barnes^  of  counsel^ 
contra. 
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Marshall,  J.  The  theory  upon  which  this  motion  is 
presented  is  that,  because  appellants  are  prosecuting  their 
appeal  in  good  faith  and  are  willing  to  comply  with  any 
order  the  court  may  make  to  protect  respondents  in  the 
event  of  a  decision  in  their  favor,  the  doing  of  the  things 
complained  of  pending  the  appeal  should  be  restrained  as  a 
matter  of  right.  Reliance  is  placed  on  JanesviUe  v.  Janes- 
ville  W.  Co.  89  Wis.  159.    This  language  was  there  used: 

"Within  the  limitation  that  the  appeal  is  taken  and  prose- 
cuted in  good  faith,  and  that  the  party  asking  it  gives  the 
reasonable  security  required  for  that  purpose,  a  stay  of  pro- 
ceedings during  the  pendency  of  an  appeal  is  quite  of  course, 
and  really  a  matter  of  right." 

That  has  often  been  referred  to  under  circumstances  such 
as  those  we  have  now  to*  deal  with,  but  it  has  never  been 
supposed  here  to  state  a  correct  frule  except  as  applied  to 
facts  similar  to  those  before  the  court  at  the  time  it  was  ut- 
tered. Viewed  in  the  abstract,  it  must  be  unhesitatingly 
condemned;  otherwise  the  discretionary  power  of  the  court 
would  be  entirely  denied  in  such  matters.  To  show  that  an 
application  for  a  stay  of  proceedings  in  a  cause  pending  an 
appeal  is  addressed  to  such  power,  in  the  absence  of  a  stat- 
ute creating  an  absolute  right  to  a  stay,  we  need  but  refer 
to  the  written  law.  While  this  court  has  inherent  power 
to  stay  proceedings  in  a  cause  in  a  court  of  primary  juris- 
diction pending  an  appeal  from  some  order  there  entered, 
and  to  place  restraint  upon  the  parties  to  the  appeal  so  as 
to  render  the  final  result  of  the  litigation  effective,  the 
proper  place,  ordinarily,  to  apply  for  such  relief  in  the  first 
instance  is  in  the  trial  court.  The  practice  there  is  regu- 
lated by  sec.  3060,  Stats.  1898,  in  the  following  language: 

"  No  appeal  from  an  intermediate  order  before  judgment 
shall  stay  proceedings  unless  the  court  or  the  presiding 
judge  thereof  shall,  in  his  discretion,  so  specially  order." 

Circumstances  may  exist  leaving  no  room  for  the  exercise 
of  judicial  discretion  in  such  a  matter,  other  than  in  favor 
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of  the  party  applying  for  the  stay  or  restraint.  In  such  a 
case  it  may  well  be  said  that  the  application  should  be 
granted  rather  as  a  matter  of  right  than  as  a  favor.  That 
was  the  situation  in  the  JcmesviUe  Case,  There  the  appel- 
lant, without  a  stay  of  proceedings  in  its  favor,  was  reason- 
ably certain  to  suffer  great  and  irreparable  damage  in  case 
it  finally  recovered.  A  probability  existed  that  such  a  re- 
covery would  occur;  and  the  interests  of  the  adverse  party 
in  any  event  could  be  readily  protected  by  security  which 
the  appellant  was  able  and  willing  to  give.  Under  those 
circumstances  the  refusal  of  the  trial  court  to  preserve  the 
status  qiw  pending  the  appeal  was  deemed  a  clear  abuse  of 
discretionary  power.  This  court  corrected  the  error,  using 
» the  language  to  which  we  have  referred.  For  all  similar 
situations  it  states  a  porract  rule  of  practice.  VaUey  I.  W, 
Mfg.  Co.  V.  Ooodricky  103  Wis.  436.  But  the  idea,  that  be- 
cause of  the  mere  fact  of  the  existence  of  an  honest  contro- 
versy involved  in  an  appeal,  and  willingness  of  the  appellant 
to  give  security  to  protect  the  respondent,  regardless  of  how 
baseless  the  claim  of  the  former  may  be,  and  notwithstand- 
ing the  judgment  of  the  court  of  primary  jurisdiction  as  to 
whether  a  stay  should  be  granted  under  the  circumstances, 
this  court  must  listen  favorably  to  an  application  for  a  stay, 
is  manifestly  wrong. 

As  before  indicated,  the  proper  place  to  first  apply  for  a 
stay  of  proceedings  pending  an  appeal  to  this  court  is  in  the 
trial  court.  That  was  done  in  this  case  and  resulted  ad- 
versely to  appellants.  Under  such  circumstances  a  second 
application  made  to  this  court  in  effect  calls  for  a  review  of 
the  discretionary  action  of  the  lower  court,  to  be  decided 
substantially  the  same  as  if  the  review  thereof  were  by  di- 
rect appeal.  That  is,  the  subject  should  be  left  where  the 
trial  court  left  it,  unless  such  court  clearly  abused  its  discre- 
tion. In  reaching  the  conclusion,  the  merits  of  the  appeal 
may  properly  be  looked  into  for  the  purpose  of  determining 
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whether  qnestions  are  involved  worthy  of  serious  judicial 
consideration.  Where  a  case  appears  to  be  entirely  destitute 
of  merit,  manifestly,  restraint  upon  the  conduct  of  the  ad- 
verse party  should  not  be  granted.  To  call  for  the  exercise 
of  discretionary  power  in  favor  of  the  applicant  for  a  stay 
in  a  case  like  this,  there  should  not  only  be  an  honest  con- 
troversy and  a  good-faith  prosecution  of  the  appeal,  but 
there  should  be  reasonable  ground  for  believing  that  there 
is  merit  in  the  appeal  and  that  the  trial  court  abused  its 
discretionary  power  in  refusing  to  grant  a  stay.  We  are 
unable  to  conclude  that  all  of  these  essentials  are  present  to 
support  the  application'  before  us,  and  therefore  it  must  be 
denied. 

By  the  Court.—  The  motion  is  denied,  with  ten  dollars 
costs. 

On  February  20,  1902,  the  appeal  was  dismissed  by  stipu- 
lation. 


Baohbb,  Appellant,  vs.  Gbat,  Bespondent 

December  S — December  17^  1901, 

Justice^  courts:  Pleading:  Amendment  on  appeal:  Setoff:  Payment  into 
6ourt:  Judgment, 

X,  If»  in  jostioe's  court,  a  setoff  was  not  pleaded  but  eyidence  in  support 
of  it  was  improperly  received,  on  appeal  and  a  trial  upon  the  record 
of  the  justice  an  amendment  of  the  answer  should  not  be  allowed  so 
as  to  make  the  consideration  of  such  evidence  proper,  when  plaint- 
iff bad  not  been  heard  on  that  issue  in  the  justice's  court  and  it 
was  too  late  for  him  to  be  so  heard. 

2l  In  an  action  in  justice^s  court  it  is  not  necessary  that  a  setoff  be 
pleaded  as  a  counterclaim  and  be  so  denominated,  the  practice  in 
that  regard  being  governed  by  subd  4,  sea  8626,  Stats.  1898  (provid- 
ing that  the  answer  may  contain  '*  notice,  in  a  plain  and  direct  man- 
ner, of  any  facts  constituting  a  defense"). 
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SL  Where  in  justice's  court  a  setoff  is  allowed  as  a  partial  defense,  and 
the  defendant  at  the  time  of  filing  his  answer  had  deposited  in 
court  the  balance  of  plaintiff's  claim,  the  latter  is  not  entitled  to 
judgment  for  such  balance,  the  deposit  being  at  his  command  with- 
out sUch  a  judgment 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  J.  0.  Ludwig,  Judge.    Affirmed. 

Action  commenced  in  justice's  court  on  defendant's  prom- 
issory note  transferred  to  the  plaintiff  after  its  maturity, 
which  at  the  time  of  its  maturity  was  held  and  owned  by 
the  A.  Kieckhefer  Elevator  Company.  The  defendant  filed 
written  answer  in  justice's  court  admitting  the  making  of 
the  note,  alleging  the  same  to  be  paid  by  the  transactions 
thereafter  stated,  and  containing  as  a  fifth  allegation, 
"  Further  answering,  the  defendant  alleges "  that  on  the 
maturity  of  the  note  it  was  the  property  and  in  possession 
of  the  A.  Kieckhefer  Elevator  Company;  that  there  was 
then  due  thereon  $100.50  principal  and  interest;  that  the 
defendant  had  a  valid  claim  against  that  company  for  ser- 
vices rendered  it  amounting  to  $75.63,  founded  on  contract 
for  digging  a  well,  and  that  on  that  day  he  tendered  to  the 
Kieckhefer  Company,  in  payment  of  the  promissory  note 
sued  on,  a  receipted  bill  for  said  claim  and  $25  in  legal  ten- 
der, which  was  refused,  but  which  he  had  at  all  times  been 
ready  to  pay  to  whoever  was  entitled  to  the  same.  De- 
fendant brought  into  court  and  tendered  said  $25,  and  de- 
posited the  same  with  the  justice.  The  facts  alleged  in  this 
part  of  the  answer  were  proved,  the  evidence  being  objected 
to.  No  evidence  was  offered  by  the  plaintiff  bearing  upon 
the  existence  of  the  indebtedness  of  $75.63  from  the  Kieck- 
hefer Company  to  the  defendant. 

Judgment  was  rendered  that  the  plaintiff  recover  notii- 
ing  and  the  defendant  recover  his  costs.    Plaintiff  appealed 
to  the  superior  court,  without  filing  afiidavit  to  entitle  him ' 
to  a  trial  de  novo,  and  the  case  was  heard  on  the  record  of 
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the  justice.  At  the  hearing,  upon  defendant's  motion,  the 
court  allowed  the  answfer  to  be  amended  by  inserting  at  the 
end  of  the  phrase  above  quoted  the  words  "  by  way  of  set- 
off,''  and  thereupon  entered  judgment  affirming  the  justice 
of  the  peace,  from  which  judgment  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Joseph  B.  Doe. 

William  Kcmmheimer^  for  the  respondent. 

Dodge,  J.  The  questions  principally  argued  are  whether 
defendant  should  have  been  allowed  to  prove,  by  way  of 
setoff,  the  indebtedness  from  the  Kieckhefer  Company  to 
him,  under  the  answer  as  it  existed  in  justice's  court,  and 
whether  the  superior  court  erred  in  permitting  the  amend- 
ment of  that  answer.  Both  of  these  questions  depend  upon 
the  effect  to  be  given  the  answer  in  justice's  court.  If  by 
that  answer  it  cannot  be  said  that  any  setoff  was  pleaded,  it 
<;ould  not  be  proper  to  receive  evidence  in  its  support,  and 
the  plaintiff  would  have  been  entirely  justified  in  foregoing 
any  preparation  to  meet  such  an'issue;  and  an  amendment 
in  the  circuit  court  subjecting  him  to  the  consideration  of 
defendant's  evidence  thereon,  when  he  had  not  been  heard 
in  the  court  below  and  it  was  too  late  to  be  further  heard, 
might  well  have  been  predjudicial. 

The  plaintiff  invokes  the  rule  of  law  established  by  this 
<X)urt  independent  of  statute,  and  now  confirmed  by  sec.  2656, 
Stats.  1898,  that  a  counterclaim  is  not  well  pleaded  unless 
it  be  "  pleaded  as  such,  and  be  so  denominated."  Reach  v, 
Senn,  31  Wis.  138;  StoweUv,  Eldred,  39  Wis.  614;  Rood  v, 
Taft,  94  Wis.  380;  Brauchle  v,  Nothhelfer,  107  Wis.  457, 
461.  This  contention,  however,  overlooks  the  fact  that  the 
defense  sought  to  be  made  by  the  defendant  was  not  a  coun- 
terclaim. It  was  a  setoff.  It  could  not  support  any  affirm- 
ative judgment  against  the  plaintiff.  The  statute  with 
reference  to  setoffs  is  sec.  4258,  which  provides  that  "a  de- 
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mand  by  one  party  may  be  set  oflf  against  and  as  a  defense, 
in  whole  or  in  part,  to  demands  by  the  other; "  and  in  sec. 
4264  it  is  provided  that  "in  actions  incourts^of  record  a  set- 
off claimed  by  the  defendant  shall  be  pleaded  as  a  counter- 
claim and  regulated  by  the  rules  of  pleading  and  practice 
applicable  to  counterclaims."  Under  these  statutes  it  was 
held  that,  even  in  absence  of  express  statute  authorizing 
counterclaims  to  be  pleaded  in  justice's  court,  setoffs  might 
be  as  a  defense.  Ilartd  v.  Kite^  70  Wis.  396,  where  the  court 
overlooked  ch.  197,  Laws  of  1882,  authorizing  counterclaims 
in  justice's  court.  See  note,  70  Wis.  401.  The  statute  regu- 
lating pleading  by'  the  defendant  in  justice's  court  is  sec. 
3626,  subd.  4,  Stats.  1898:  "  The  answer  may  contain  a  de- 
nial of  the  complaint  or  of  any  part  thereof  and  also  notice, 
in  a  plain  and  direct  manner,  of  any  facts  constituting  a  de- 
fense or  counterclaim ; "  the  words  "  or  counterclaim  "  not 
being  in  that  statute  prior  to  1882. 

These  statutes  place  the  setoff  in  justice's  court  in  a 
very  different  situation  from  the  counterclaim.  The  very 
authority  to  interpose  a  counterclaim  had  been  held  by  this 
court,  before  that  authority  was  expressly  conferred  in  jus- 
tice's court,  to  demand  that  the  answer  should  so  denominate 
it,  and  it  may  be  that  the  rule  and  reasoning  of  Reach  v. 
Senn  and  Stowell  v,  Eldred^  supra^  should  there  apply.  The 
defense  of  setoff  is  subject  to  no  such  requirement,  except 
as  it  results  from  the  statute  itself.  While  it  may  be  that 
sec.  4264,  by  its  reference  to  counterclaims,  requires  that  in 
courts  of  record  a  setoff  shall  be  so  denominated,  it  is  en- 
tirely silent  with  reference  to  justice's  court;  and  there  seems 
no  good  reason  why  subd.  4,  sec.  3626,  should  not,  with  ref- 
erence to  setoffs,  be  satisfied  by  a  pleading  which,  according 
to  its  terms,  constitutes  "  notice  in  a  plain  and  direct  manner 
of  any  facts  constituting  a  defense,"  the  setoff  being  ex- 
pressly designated  as  a  defense  in  sec.  4258. 

In  this  view  of  the  statute  we  cannot  doubt  that  the  answer 
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quoted  in  the  statement  of  facts  did  constitute  such  notice^ 
and  that  thereby  the  plaintiff  was  informed  that,  as  one  of 
his  defenses,  the  defendant  would  offer  proof  of  the  existence 
of  a  valid  indebtedness  from  the  former  owner  of  the  note, 
existing  at  the  time  of  its  transfer.  As  a  result,  of  course, 
the  evidence  in  support  of  that  setoff  was  properly  admitted, 
and  no  prejudice  or  injury  was  done  to  plaintiff;  indeed,  no 
material  change  was  made  in  the  answer  by  the  amendment 
permitting  the  insertion  of  the  words  "by  way  of  setoff"  in 
superior  court. 

Plaintiff  makes  some  further  complaint  that,  even  if  this 
setoff  were  allowed,  he  was  entitled  to  judgment  for  the 
balance  of  his  note,  $25.  He,  however,  overlooks  the  fact 
disclosed  by  the  record  that  at  the  time  of  filing  the  answer 
which  set  up  the  tender  to  the  Kieckhefer  Company  the  de- 
fendant, in  perpetuation  of  that  tender,  deposited  in  justice's 
court  the  $25,  which,  of  conrse,  is  at  the  plaintiff's  command, 
and  for  which  he  needs  no  judgment 

By  the  Court. — Judgment  affirmed. 


Fbteenhatjeb,  Plaintiff  in  error,  vs.  Thb  Statb,  Defendant  in 

error. 

DeceTTiber  S — December  17^  190 t 

Criminal  law  and  practice:  Larceny:  Amendment  of  complaint  and 
warrant:  Ownership:  Consent  to  taking:  Felonious  intent:  Instruc- 
tions to  jury. 

1.  Where  the  complaint  and  warrant  in  a  prosecution  for  larceny  al- 
leged that  the  stolen  property  was  the  property  of  May  Armour, 
but  the  evidenoe  upon  the  trial  showed  that  it  belonged  to  Mrs. 
Philip  D.  Armour,  Jr.,  it  was  not  error,  under  seo&  4708, 4706,  Stats. 
189S,  to  allow  the  complaint  to  be  amended,  after  the  testimony 
was  closed,  to  correspond  with  the  proofs. 
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2l  In  such  a  case  the  fact  that  the  warrant  was  not  in  form  amended 
was  immaterial. 

B.  Where  a  farm  from  which  property  was  claimed  to  have  been  stolen 
by  an  employee  was  under  the  management  of  an  overseer  who 
was  the  complaining  witness  in  a  prosecution  for  the  larceny,  the 
fact  that  the  owner  was  not  sworn  and  examined  as  a  witness  to 
prove  her  nonconsent  to  the  taking,  is  kdd,  under  the  circum- 
stances, not  to  have  required  direction  of  an  acquittal 

4,  Wher^  the  accused  in  such  a  case  claimed  that  he  took  the  property 
by  permission  of  another  employee  on  the  farm,  an  instruction 
that  the  jury  should  acquit  the  accused  if  he  took  such  property 
thinking  that  he  had  such  permission,  but  that  they  should  con- 
vict him  if  such  permission  had  not  been  given,  is  held  error,  since 
it  left  entjrely  out  of  consideration  the  question  of  felonious  intent. 

Erbob  to  review  a  judgment  of  the  municipal  court  for 
the  Western  district  of  Waukesha  county:  Anthony  B. 
RoGAN,  Judge.     Reversed.  ^ 

For  the  plaintiff  in  error  there  was  a  brief  by  Ryan  cfc 
Merton^  and  oral  argument  by  D.  TT.  Agnew. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General^  and  oral  argument  by  C,  E,  BueUj  first  as- 
sistant attorney  general. 

Cassodat,  C.  J.  The  plaintiff  in  error  was  convicted  of 
having  stolen  at  the  time  and  place  named  one  bag  of  buck- 
wheat of  the  value  of  $1.50,  and  thereupon  he  was  sentenced 
to  pay  a  fine  of  $5  and  costs  of  the  suit,  taxed  at  $24.44,  and  in 
default  of  payment  thereof  to  be  imprisoned  in  the  county 
jail  at  hard  labor  for  a  term  of  twenty  days,  or  until  the  fine 
and  costs  should  be  paid  or  he  be  discharged  by  due  course 
of  law. 

Error  is  assigned  because,  at  the  close  of  the  testimony  on 
the  part  of  the  state,  the  court  refused  to  direct  the  jury  to 
find  the  accused  not  guilty.  This  is  put  upon  two  grounds: 
one  that  the  complaint  and  warrant  both  allege  that  the 
buckwheat  was  the  property  of  "  May  Armour,"  whereas  the 
evidence  showed  that  it  was  the  property  of  "Mrs.  Philip 
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D.  Armour,  Jr.,"  and  failed  to  show  that  they  were  one  and 
the  same  person;  and  the  other  ground  upon  which  it  is 
claimed  that  the  verdict  should  have  been  so  directed  is  that 
the  evidence  failed  to  show  the  nonconsent  of  May  Armour 
to  the  taking  of  the  property.  It  was  undisputed  that  the 
complaining  witness  was  the  overseer  of  the  entire  farm 
owned  by  Mrs.  Philip  D.  Armour,  Jr.,  and  had  been  for  sev- 
eral years;  that  the  accused  also  worked  for  her  upon  the 
farm,  and  lived  with  his  family  in  a  cottage  owned  by  her; 
that  several  others  worked  for  her  upon  the  farm,  including 
one  McKennon ;  that  the  buckwheat  was  taken  from  the  farm 
by  the  accused  and  found  in  his  possession ;  that  he  took  the 
same  without  the  knowledge  or  consent  of  the  overseer ;  that 
the  accused  justified  such  taking  on  the  ground  that  he  had 
the  permission  of  the  workman,  McKennon,  who  told  him 
that  there  were  some  "  buckwheat  screenings  "  at  the  barn 
that  would  be  good  for  his  chickens,  and  that  he  "  could  have 
some  of  it,"  but  that  he  must  not  tell  any  of  the  other  work- 
men. McKennon  testified  to  the  effect  that  he  had  worked 
on  the  farm  for  more  than  two  years;  that  the  buckwheat 
was  kept  on  the  second  floor  of  the  barn ;  that  after  the  tak- , 
ing  he  "  found  this  bag  of  buckwheat  in  the  boat  wagon, 
covered  with  hay,"  at  the  premises  of  the  accused ;  that  he 
did  not  tell  the  accused  that  he  might  have  some  of  the  buck- 
wheat; that  he  did  tell  him  that  the  grain  had  just  come 
from  Chicago,  including  "  buckwheat  screenings."  On  his 
cross-examination  he  admitted  that  he  did  "  not  remember 
that"  he  told  the  accused  "that  he  could  have  some  buck- 
wheat to  sow  in  his  chicken  yard  ";  that  he  would  not  swear 
that  it  was  never  mentioned. 

At  the  close  of  all  the  testimony,  and  after  the  opening 
argument  of  the  district  attorney  to  the  jury,  the  state  asked 
permission  of  the  court  to  amend  the  complaint  by  striking 
out  the  name  of  "May  Armour,"  and  inserting  in  lieu  thereof 
"Mrs.  Philip  D.  Armour,  Jr."    After  the  district  attorney 
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had  offered  and  agreed  to  allow  the  accused  to  prove,  if  he 
could,  what  he  claimed  he  would  be  prevented  from  proving 
if  the  amendment  should  be  made,  the  court  granted  such 
request,  and  the  amendment  was  made  accordingly;  and 
such  ruling  is  also  assigned  as  error.  The  statute  expressly 
authorizes  a  trial  court  to  forthwith  allow  such  "amend- 
ment, in  case  of  variance  between  the  statement "  in  the 
complaint  as  to  "  the  ownership  of"  the  property  alleged  to 
have  been  stolen,  "  in  all  cases  where  the  variance  between  " 
the  facts  charged  "  and  the  proof  are  not  material  to  the 
merits  of  the  case."  Sees.  4703,  4706,  Stats.  1898.  Such 
amendments  have  frequently  been  sanctioned  by  this  court. 
Ooloniieshi  v,  State^  101  Wis.  335,  and  cases  there  cited.  The 
mere  fact  that  the  warrant  was  not  in  form  amended  is  im- 
material. The  warrant  necessarily  recited  the  substance  of 
the  complaint.  Sec.  4740,  Stats.  1898.  The  plea  of  not 
guilty  to  the  warrant,  as  prescribed  by  statute  (sec.  4747), 
was  in  legal  effect  a  plea  of  not  guilty  to  the  offense  alleged 
in  the  complaint.  This  ruling  is  not  in  conflict  with  State 
V.  Davie,  62  Wis.  305,  310.  It  is  there  said  that  "  this  com- 
plaint, reduced  to  writing,  is  the  formal  charge  or  accusa- 
tion, and,  if  it  describes  the  offense  and  names  the  offender 
with  sufBlcient  particularity  and  certainty,  it  is  as  good  as  an 
indictment  or  information."  Since  it  was  undisputed  that 
the  buckwheat  was  the  property  of  Mrs.  Philip  D.  Armour, 
Jr.,  and  there  is  no  pretense  that  it  belonged  to  any  one  else, 
it  would  seem  to  be  immaterial  whether  her  Christian  name 
was  May  or  something  else. 

The  mere  fact  that  the  owner  of  the  property  was  not 
sworn. and  examined  as  a  witness  to  prove  her  nonconsent 
to  the  taking  of  the  property,  did  not,  under  the  circum-" 
stances  stated,  require  the  court  to  direct  a  verdict  in  favor 
of  the  accused ;  and  hence  the  refusal  to  do  so  was  not  error. 
The  undisputed  facts  distinguish  the  case  in  that  regard 
from  those  relied  upon  by  counsel  State  v.  iloreyy  2  Wis. 
494;  State  v.  Moony  41  Wis.  684. 


Digitized  by  VjOOQIC 


17]  AUGUST  TERM,  1901..  495 

Fetkeahauer  v.  State,  112  Wi&  491. 

After  charging  the  jury  to  the  effect  that  if  they  found 
from  all  the  evidence  in  the  case  that  the  accused  removed 
the  bag  of  grain  in  question  from  the  premises  of  Mrs.  Ar- 
mour, thinking  that  he  had  permission  to  do  so  from  Mc- 
Kennon,  then  there  was  no  element  of  larceny  in  the  case, 
and  they  should  find  the  defendant  not  guilty,  thereupon 
the  court  further  charged  the  jury  as  follows: 

"  But  upon  the  contrary,  and  after  such  full  consideration 
of  all  the  testimony,  considered  by  you  with  the  utmost  de- 

free  of  care,  caution  and  important  consideration,  that  the 
efendant  was  not  given  permission  bv  said  McKennon  to 
take  the  ^rain  in  question  from  said  premises,  then  yon 
should  fina  the  defendant  guilty.'' 

This  leaves  entirely  out  of  consideration  the  question 
whether  the  accused  took  the  property  with  any  felonious 
intent,  which  is  an  essential  element  of  the  crime  of  larceny. 
3  Greenl.  Ev.  §§  150, 157.  The  charge  contains  no  definition 
of  such  crime.  According  to  Mr.  Greenleaf,  the  most  ap- 
proved definition  of  the  offense  of  larceny  at  common  law 
is  "  the  wrongful  or  fraudulent  taking  and  carrying  away 
by  any  person  of  the  mere  personal  goods  of  another  from 
any  place,  with  a  fdonioua  intent  to  convert  them  to  his 
[the  taker's]  own  use  and  make  them  his  own  property, 
without  the  consent  of  the  owner."  3  Greenl.  Ev.  §  150. 
Of  course,  the  consent  of  the  authorized  agent  of  the  owner 
would  be  in  legal  effect  the  consent  of  the  owner.  In  the 
case  at  bar,  if  the  accused  honestly  believed  that  McEennon 
had  authority  to  give  him  permission  to  take  the  buckwheat 
away  and  convert  the  same  to  his  own  use,  and  he  did  so 
in  pursuance  o(  such  permission,  then  there  would  be  an  ab- 
sence on  his  part  of  such  felonious  intent  The  giving  of 
the  charge  in  question  was  error. 

By  the  Court — The  judgment  of  the  municipal  court  for 
the  Western  district  of  Waukesha  county  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 
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MoAlustbb,  Plaintiff  in  error,  vs.  The  State,  Defendant 

in  error, 

liecember  S  —  December  17, 190t 

(1)  Appeal  and  error:  Record,  (2-6)  Criminal  law  and  practice:  A*- 
sault  with  intent  to  rape:  Evidence  of  similar  offenses:  Instructions 
to  jury:  Reasonable  doubt, 

1.  A  paper  purporting  to  be  an  additional  or  amended  certificate  to 

the  bill  of  exceptions,  which  was  not  attached  to  the  bill  and  did 
not  come  to  the  supreme  coiu*t  with  the  certificate  of  the  clerk  of 
the  trial  court,  cannot  be  considered  a  part  of  the  record,  at  least 
in  the  absence  of  an  agreement  of  the  parties. 

2.  In  a  prosecution  for  assault  with  intent  to  rape,  evidence  of  an  as- 

sault committed  by  the  accused  on  the  same  day  upon  another 
woman  is  inadmissible  for  the  purpose  of  showing  intent 

a  The  jury  in  a  criminal  case  were  instructed  that  in  considering  the 
case  they  were  not  '*  to  go  beyond  the  evidence  to  hunt  up  doubts, 
nor  must  they  entertain  such  doubts  as  are  merely  chimerical, — 
matters  of  oonjectura  The  doubt,  to  justify  acquittal,  must  be 
reasonable  and  must  arise,  either  negatively  or  positively,  from  a 
candid  and  impartial  investigation  of  all  the  evidence  in  the  case; 
and  unless  it  is  such  that,  were  the  same  kind  of  doubt  interposed 
iu  the  graver  transactions  of  life,  it  would  cause  a  reasonable  and 
prudent  man  to  hesitate  and  pause,  it  is  insufficient  to  authorize  a 
verdict  of  not  guilty."  Held,  misleading  and  prejudicial  in  that  it 
was  liable  to  impress  the  jury  with  the  idea  that  guilt  is  the  nat- 
ural presumption  and  that  they  must  find  a  doubt  from  the  evi* 
dence  in  order  to  justify  an  acquittal. 

4  The  term,  **  the  graver  transactions  of  life,"  as  used  in  such  instruc- 
tion, is  held  not  an  equivalent  of  the  approved  expression,  **  the 
most  important  affairs  of  life." 

5.  If  any  definition  of  reasonable  doubt  is  attempted,  it  should  be  de- 
fined as  a  doubt  which  should  cause  a  reasonably  prudent  man  to 
pause  or  hesitate  in  the  most  important  affairs  of  life,  rather  than 
as  a  doubt  which  would  control  or  govern  his  actions  or  deter  him 
from  acting  in  such  affairs.    Butler  v.  State,  102  Wis.  364,  limited. 

Error  to  review  a  judgment  of  the  superior  court  of 
Douglas  county :  Charles  Smith,  Judge:     Reversed. 
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The  plaintiff  in  error  was  convicted  of  assault  with  intent 
to  commit  rape  upon  Mrs.  Catherine  Montgomery,  at  the 
city  of  Superior,  on  the  23d  day  of  February,  1901,  and  was 
sentenced  to  four  years'  imprisonment  in  the  state  prison, 
and  brings  his  writ  of  error  to  reverse  the  judgment.  The 
evidence  of  the  prosecuting  witness  showed  that  the  accused 
entered  her  house  at  about  2  o'clock  p.  m.  on  the  day  in 
question,  and,  after  asking  some  questions  about  the  people 
who  lived  upstairs  in  the  house,  and  going  upstairs  to  see 
them,  came  down  again  a^d,  after  some  inquiries,  grabbed 
the  witness  by  the  throat,  pushed  her  back  in  the  chair,  and 
held  her  over  the  table,  and  choked  ber,  and  then  let  go, 
when  she  grabbed  a  stove  lifter  and  struck  him,  and  he 
staggered  back,  and  she  ran  to  the  back  door,  and  the  ac- 
cused went  through  the  house  out  o{  the  front  door  and 
down  the  street.  One  Mrs.  Casper,  who  lived  three  blocks 
distant  from  Mrs.  Montgom^ery,  was  allowed  to  testify 
against  objection  that  on  the  same  day,  just  after  1  o'clock, 
the  accused  called  at  her  house,  and  that  she  went  to  the 
door,  and  after  some  questions  he  put  his  arm  around  her 
and  grabbed  hold  of  her  throat  and  said,  ^^  We  will  just  have 
a  little  business  here,"  and  she  yelled  for  her  husband,and  the 
accused  fled.  The  accused  was  arrested  at  about  3  o'clock 
p.  m.  on  the  same  day  while  apparently  trying  to  hide  in  a 
back  stairway.  No  evidence  was  introduced  on  the  part  of 
the  accused. 

For  the  plaintiff  in  error  the  cause  was  submitted  on  the 
brief  of  George  C,  Cooper. 

For  the  defendant  in  error  there  was  a  brief  by  the  AU 
tomey  General^  and  oral  argument  by  B.  F.  Hamilton^  sec- 
ond assistant  attorney  general. 

WiNSLow,  J.    Three  errors  are  alleged :  first,  that  the  in- 
tent to  rape  was  not  proven ;  second,  that  the  evidence  of 
Vol.  112—83 
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the  assaalt  on  Mrs.  Casper  was  inadmissible;  third,  that  the 
charge  of  the  court  was  incorrect. 

1.  We  cannot  consider  the  first  assignment  of  error,  be- 
cause the  bill  of  exceptions  is  not  certified  to  contain  ^11  of 
the  evidence.  It  is  true  that  a  paper  has  been  filed  with 
the  clerk  a  few  days  since,  purporting  to  be  an  additional 
or  amended  certificate  to  the  bill  of  exceptions,  bearing  the 
signature  of  the  trial  judge,  which  states  that  the  bill  of  ex- 
ceptions contains  all  of  the  testimony  in  the  case,  and  that 
the  failure  to  so  certify  in  the  original  certificate  was  an 
oversight;  but  we  cannot  consider  it  because  it  is  not  at- 
tached to  the  bill  of  exceptiops  and  does  not  even  come 
here  with  the  certificate  of  the  clerk  of  the  trial  court.  The 
bill  of  exceptions  is  to  be  made  and  fully  completed  in  the 
court  below,  and  then  becomes  a  part  of  the  record  of  that 
court,  and  comes  to  this  court  (if  at  all)  in  response  to  an 
appeal  under  the  certificate  of  the  olerk  of  the  trial  court. 
It  cannpt  be  made  or  changed  in  this  court,  except,  at  least, 
by  agreement  of  the  parties. 

2.  Was  the  evidence  of  the  separate  assault  committed 
on  Mrs.  Casper  an  hour  before  the  assault  upon  Mrs.  Mont- 
gomery competent  evidence  ?  It  is  freely  admitted  by  the 
state  as  a  general  rule  that  upon  a  prosecution  for  one  of- 
fense evidence  of  the  commission  of  another  and  separate 
offense  is  not  admissible,  but  the  claim  is  made  that  the  evi- 
dence was  admissible  in  this  case  for  the  purpose  of  proving 
intent.  The  rule  that,  where  intent  must  be  proven,  other 
crimes  of  like  nature,  which  are  so  intimately  related  to  the 
act  in  question  as  to  show  a  common  purpose  ox  a  continuity 
of  purpose  in  all,  may  be  shown  upon  the  question  of  mo- 
tive or  intent,  or  to  repel  the  inference  of  accident,  is  well 
recognized.  State  v.  Miller,  47  Wis.  530 ;  1  Jones,  Ev.  §§  143, 
144;  ZoldosTce  v.  State^  82  Wis.  680.  The  rule  is  one  which 
is  not  always  easy  to  apply,  and  it  is  manifestly  one  which 
needs  to  be  most  carefully  applied  and  guarded,  or  it  is 
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likely  to  result  in  many  convictions  based  largely  upon 
proof  of  the  commission  of  crimes  not  charged  in  the  infor- 
*mation, —  a  result  which  our  criminal  law  does  not  contem- 
plate. In  the  case  of  Proper  v.  State^  85  Wis.  615,  which 
was  a  prosecution  for  rape  upon  a  girl,  proof  that  the  ac- 
cused had  previously  got  into  bed  with  the  prosecutrix  and 
another  girl  named  Emma,  and  had  sexual  intercourse  with 
the  other  girl,  was  held  proper  on  the  sole  ground  that  such 
an  act  was  an  indecent  assault  upon  both  girls;  but  it  was 
said  in  the  opinion  by  the  late  Mr.  Justice  Pinnby: 

"  We  do  not  suppose  that  evidence  that  the  defendant  had 
committed  adultery  or  been  guilty  of  acts  of  improper  fa- 
miliarity with  the  girl  Emma  at  another  time  and  place 
would  fie  competent  evidence  on  the  trial  of  the  present 
issue." 

While  this  remark  was  obiter  in  that  case,  it  is  believed 
that  it  expresses  the  rale  whteh  has  been  generally  approved 
By  the  authorities,  namely,  that  in  prosecutions  for  crimes 
of  this  nature  evidence  of  previous  attempts  by  the  accused 
to  commit  the  crime  upon  the  same  person  is  admissible  on 
the  question  of  intent,  but  that  evidence  of  attempts  to  com- 
mit the  crime  upon  other  persons  is  not  admissible.  Mr 
Wharton  says:  "Evidence  of  prior  sexual  assaults  on  the 
prosecutrix  is  admissible  on  an  indictment  for  rape,  though 
not  of  rapes  on  other  persons."  Wharton,  Cr.  Ev.  (9th  ed.), 
§  46.  If  this  be  the  rule  as  to*  rape  actually  committed,  it 
would  seem  to  apply  to  mere  unsuccessful  assaults,  where 
the  purpose  does  not  clearly  appear,  with  equal,  if  not  greater, 
force.  There  may  be  a  number  of  motives  for  tfhe  commis- 
sion of  an  assault  besides  rape^ —  such  as  robbery,  revenge, 
and  the  like, —  and  it  can  hardly  be  logically  argued  that 
because  a  man  has  assaulted  two  women,  although  the  as- 
saults were  both  on  the  same  day,  the  same  motive  im- 
pelled both  assaults.  We  are  therefore  of  opinion  that  the 
evidence  in  question  was  erroneously  received. 
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3.  The  trial  judge  charged  the  jury  upon  the  subject  of 
reasonable  doubt  as  follows: 

"The  court  instructs  the  jury  as  a  matter  of  law  that  in 
considering  the  case  they  are  not  to  go  beyond  the  evidence 
to  hunt  up  doubts,  nor  must  they  entertain  such  doubts  as 
are  merely  chimerical, —  matters  of  conjecture.  The  doubt, 
to  justify  acquittal,  must  be  reasonable  and  must  arise,  either 
negatively  or  positively,  from  a  candid  and  impartial  inves- 
tigation of  all  the  evidence  in  t^e  case;  and  unless  it  is  such 
that,  were  the  same  kind  of  doubt  interposed  in  the  graver 
transactions  of  life,  it  would  cause  a  reasonable  and  prudent 
man  to  hesitate  and  pause,  it  is  instijicient  to  atUhorise  a 
verdict  of  not  guilty.  If,  after  considering  all  the  evidence, 
you  can  say  you  have  an  abiding  conviction  of  the  truth  of 
the  charge,  you  are  satisfied  beyond  a  reasonable  doubt." 

The  accused  duly  excepted  to  all  of  this  instruction  ex- 
cept the  last  sentence,  and  he  now  claims  that  the  part  so 
excepted  to  is  misleading,  and  really  places  upon  the  de- 
fendant the  burden  of  raising  a  reasonaUe  doubt  This 
charge  in  almost  exactly  the  words  here  used  has  been  ap- 
proved by  the  courts  of  last  resort  of  at  least  four  states: 
MiUer  v.  People,  39  111.  457;  Sjpies  v.  PeopU,  122  HI.  1;  Po- 
lin  V.  State,  14  Neb.  540;  Maxfidd  v.  State,  54  Neb.  44; 
Boulden  v.  State,  102  Ala.  78;  State  v.  Pierce,  65  Iowa,  89. 
A  very  similar  instruction  was  approved  in  Minich  v.  Peo- 
ple, 8  Colo.  440.  The  proposition  is  stated  also  in  2  Thomp. 
Trials,  §  2475,  and  we  have  found  no  authorities  which  can 
be  said  to  directly  disapprove  it.  In  the  face  of  such  an 
array  of  very  respectable  authority  it  seems  somewhat  pre- 
sumptuous to  declare  the  instruction  erroneous,  and  yet  we 
feel  compelled  to  do  so  for  reasons  to  be  stated. 

In  the  first  place,  the  instruction  seems  very  unfortn- 
nately  framed  and  worded,  in  this,  that  it  apparently  as- 
sumes that  the  jury  are  to  start  upon  their  deliberations 
upon  the  basis  that  conviction  is  to  be  the  result  unless  a 
reasonable  doubt  has  been  proven.  It  reverses  the  custom- 
ary and  approved  manner  of  putting  the  question  before 


Digitized  by  VjOOQIC 


17]  AUGUST  TERM,  1901.  601 

HoAUister  t.  State,  112  Wis.  496L 

the  jury.  Ordinarily,  a  jury  is  told  that,  in  order  to  justify 
conviction,  the  evidence  must  prove  guilt  beyond  a  reason- 
able doubt.  This  form  of  instruction  calls  attention  to  and 
emphasize  the  leading  principle  of  our  criminal  jurispru- 
dence, namely,  that  a  man  is  deemed  to  be  innocent  until 
his  guilt  is  proven;  that  the  jury  must  find  evidence  to  jus- 
tify the  conviction.  But  the  form  of  instruction  used  in  the 
present  case  comes  very  near  intimating  to  the  jury  that 
guilt  is  the  natural  presumption  and  that  they  must  find  a 
doubt  from  the  evidence  in  order  to  justify  the  acquittal. 
If  it  be  calculated  to  leave  such  an  impression  on  the  minds 
of  the  jury,  it  is  certainly  misleading  and  prejudicial. 

There  is  another  ground,  however,  upon  which  we  think 
it  is  very  clear  that  the  instruction  was  erroneous.  This 
court  held  in  Anderson  v.  State,  41  Wis.  430,  that  in  passing 
on  the  evidence  in  a  criminal  case  the  jury  should  be  in- 
structed (if  instructed  at  all  on  that  line)  that  in  performing 
their  duty  they  should  "scrutinize  the  testimony  with  the 
utmost  caution  and  care,  bringing  to  that  duty  the  reason 
and  prudence  which  they  would  exercise  in  the  most  import- 
ant affairs  of  life, —  in  fact  all  the  judgment,  caution,  and 
discrimination  they  possessed";  and  that  it  was  reversible 
error  to  charge  that  they  "  should  be  guided  by  that  reason 
and  prudence  which  govern  you  in  the  ordinary  conduct  of 
your  affairs."  In  so  deciding  this  court  followed  the  great 
current  of  authority.  See,  in  addition  to  the  cases  cited  in 
in  the  Anderson  Case,  2  Thomp.  Trials,  §§  2470  et  seq.  This 
doctrine  was  approved  in  Emery  v.  State,  92  Wis.  146,  where 
the  test  given  to  the  jury  was  that  the  judgment  and  con- 
science must  be  convinced  to  an  extent  such  as  would  lead 
"a  careful  and  prudent  man  to  act  aflBrmatively  in  import- 
ant matters  of  his  own,"  and  it  was  held  that  it  was  distinct 
error  to  use  the  words  "  important  matters  of  his  own  "  in- 
stead of  of  the  words  "most  important  affairs  of  life."  The 
rule  was  recognized  as  correct  in.  the  case  of  Buel  v.  State, 
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104  Wis.  132,  and  it  was  applied  to  the  definition  of  reason- 
able doubt  in  the  case  of  BuUer  v.  StaU^  102  Wis.  364.  In 
this  latter  case  the  trial  court  had  defined  Treasonable  doubt 
as  being  such  a  doubt  as  "  would  govern  and  control  a  rea- 
sonably prudent  man,  and  deter  him  from  acting  in  his  own 
most  important  aflfairs  and  concerns  of  life,"  and  it  was  ob- 
jected that  the  expression  '^  his  own  most  important  affairs  '^ 
was  not  equivalent  to  "  the  most  important  affairs  of  life  "; 
but  it  was  held  that  the  words  were  fairly  legal  equivalents 
in  the  connection  in  which  they  were  used.  It  was  assumed 
in  that  case  ( and  with  entire  propriety )  that  a  juryman 
must  use  the  same  degree  of  care,  judgment,  and  prudence 
in  determining  whether  there  was  a  reasonable  doubt  as  in 
determining  whether  any  given  fact  was  proven;  in  other 
words,  that  his  mental  attitude  in  the  consideration  of 
every  question  presented  to  him  as  a  juryman  throughout 
the  case  must  be  the  same,  namely,  that  of  meeting  and 
solving  it  with  all  the  care,  judgment,  and  prudence  of 
which  he  is  capable. 

These  cases  have  settled  this  principle  fully  and  com- 
pletely in  this  state,  and,  as  we  believe,  upon  sound,  logical, 
and  just  lines.  Were  we  to  approve  of  an  instruction  which 
authorizes  the  jury  to  use  a  less  degree  of  care  and  caution 
in  passing  upon  one  of  the  questions  which  arise  in  every 
criminal  case,  we  should  confuse  and  make  uncertain  legal 
principles  which  have  been  supposed  to  be  certain  and  defi- 
nite,—  a  thing  which  should  not  be  done  except  for  very 
good  cause.  The  words  "  graver  transactions  of  life  "  may 
mean  many  things,  but  it  cannot  be  argued  that  they  are 
the  legal  equivalent  of  the  words  "  most  important  affairs  " 
of  life.  A  man  may  not  be  able  to  decide  satisfactorily  as 
to  what  matters  constitute  his  "graver  transactions,"  but 
there  is  little  or  no  doubt  in  any  man's  mind  as  to  what  the 
"most  important  affairs"  of  his  life  consist  of. 

We  must,  therefore,  in  view  of  the  settled  position  taken 
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by  this  court,  as  above  stated,  hold  that  the  instruction 
given  by  the  court  in  this  case,  which  uses  the  words 
"  graver  transactions  of  life,''  instead  of  the  words  **  most 
important  affairs  of  life,"  or  their  equivalent,  is  erroneous 
on  that  account. 

Although  the  correctness  of  the  definition  of  reasonable 
doubt  which  was  approved  in  BuUerv.  StatCy  supra  (102 
Wis.  364),  is  not  now  before  us  for  decision,  we  deem  it 
proper  to  call  attention  to  the  fact,  as  previously  stated  in 
this  opinion,  that  the  only  ground  on  which  the  definition 
was  assailed  in  that  case  was  the  ground  that  the  words 
"  his  own  most  important  affairs  "  were  not  equivalent  to 
"  the  most  important  affairs  of  life,"  and  that  the  decision  is 
authority  on  that  question  only.  Attention  is  now  called  to 
this  for  the  reason  that  it  may  be  a  matter  of  serious  doubt 
whether  in  other  respects  the  definition  is  correct.  The  defi- 
nition, as  given,  is: 

"  Such  a  doubt  as  would  govern  and  control  a  reasonably 
prudent  man,  and  deter  him  from  acting  or  deciding  in  his 
own  most  important  affairs  and  concerns  of  life." 

There  is  much  reason  to  say  that  this  definition  is  too 
strong  a  definition  to  be  accurate.  A  doubt  which  would 
govern  and  control  a  prudent  man  and  deter  him  from  acting 
must  be  quite  an  able-bodied  doubt,  and  amount  practically 
to  a  «iental  conviction.  As  said  by  the  supreme  court  of 
Pennsylvania  in  Comm.  v.  Miller^  139  Pa.  St.  77: 

"  Our  actions  are  determined  by  a  preponderance  of  con- 
siderations. We  doubt,  hesitate,  examine,  balance  the  argu- 
ment for  and  against  the  given  action,  and  act  as  the  pre- 
ponderance indicates.  A  doubt  that  would  control  our 
actions  in  the  important  transactions  of  life  would  be  one 
that  was  so  strong  as  not  to  be  overcome  by  the  balancing 
process.  Such  a  doubt  would  be  practically  an  unconquer- 
able one.  It  would  lead  us  not  simply  to  refrain  from  act- 
ing, but  to  act." 

This  was  said  in  condemning  as  erroneous  an  instruction 
to  the  effect  that  reasonable  doubt  "is  such  a  doubt  as 
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would  influence  or  control  you  in  your  actions  in  any  of  the 
important  transactions  of  life,"  and  it  was,  in  substance, 
suggested  that  the  proper  test  would  be  whether  the  doubt 
would  cause  a  man  to  "  pause  or  hesitate  "  rather  than  "con- 
trol his  action."  The  reasoning  seems  to  us  very  cogent. 
If  a  doubt,  to  be  reasonable,  must  be  such  a  one  as  to  control 
action,  it  seems  that  it  must  have  passed  beyond  the  realms 
of  doubt  and  become  a  belief.  We  all  know  that  we  fre- 
quently act  in  our  most  important  matters  when  we  still 
have  doubts  of  the  expediency  or  wisdom  of  such  action, 
but  we  should  be  likely  to  repel  the  intimation  that  such 
doubts  were  unreasonable.  In  a  word,  it  seems  clear  that 
there  may  be  a  doubt  which  will  cause  the  mind  to  pause 
and  hesitate,  but  will  not  necessarily  control  our  actions  in 
our  most  important  affairs,  and  yet  it  may  be  a  reasonable 
doubt  and  one  which  if  interposed  in  a  criminal  case  would 
call  for  the  acquittal  of  the  accused.  It  would  certainly  be 
far  safer  for  the  trial  courts,  in  charging  on  the  subject  of 
reasonable  doubt,  to  define  it  as  a  doubt  which  would  cause 
a  reasonable  and  prudent  man  to  ^'  pause  or  hesitate  "  than 
as  a  doubt  which  would  "  control  or  govern  "  his  actions,  or 
"deter"  him  from  acting,  if  any  definition  on  this  line  is 
attempted. 

By  the  Court —  Judgment  reversed,  and  action  remanded 
for  a  new  trial.  The  warden  of  the  state  prison  will  de- 
liver the  plaintiff  in  error  to  the  sheriff  of  Douglas  county, 
who  is  directed  to  keep  the  said  McAllister  in  his  custody 
until  he  is  duly  discharged  therefrom  or  until  otherwise  or- 
dered according  to  law. 
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MiLWAUKEB  Teitst  Compant,  Administrator,  Appellant^  vb. 
Wabbbn,  Kespondent. 

October  17, 1901— January  7, 1909. 

Promisaory  notes:  Witnesses:  C<ympetency:  Transactions  with  persons 
since  deceased:  Payment:  Evidence:  Entries  in  book, 

1.  In  an  action  by  an  administrator  on  a  promissory  note  given  to  his 
decedent,  the  maker  was  asked  whether  the  note  had  been  paid. 
An  objection  on  the  ground  that  the  witness  was  incompetent  to 
testify  to  a  personal  transaction  with  the  deceased  payee  was  over- 
raled,  and  she  answered  that  it  was  paid.  Subsequently  she  testi* 
fied  that  she  did  not  claim  payment  to  anyone  other  than  the 
deceased.  Held,  that  the  testimony  could  not  be  considered  to 
sustain  a  finding  of  payment 

2l  In  such  a  case  defendant's  sister  testified  that  at  some  indefinite 
time  the  deceased  and  the  defendant  had  a  conference,  after  which 
the  deceased  said  they  were  all  settled,  but  testified  to  no  fact  or 
circumstance  identifying  the  conversation  as  relating  to  the  note. 
Held,  too  indefinite  to  sustain  a  finding  that  the  note  had  been 
paid. 

&  Unless' it  is  shown  that  the  entries  in  a  book  were  contemporaneous 
with  the  transaction  to  which  they  are  claimed  to  relate,  and  that 
they  are  true  and  correct,  as  prescribed  by  sea  4189,  Stats.  1898,  the 
book  is  not  admissible  in  evidence  under  that  section. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Dick,  Circuit  Judge.     Revet^sed, 

The  plaintiff  brings  this  action  as  administrator  of  the 
estate  of  A.  L.  Kane,  deceased,  to  recover  on  a  promissory 
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note,  dated  April  9, 1895,  for  $926,  due  in  one  year,  with  six 
per  cent,  interest.  The  answer  admitted  the  execution  of 
the  note  and  alleged  payment.  The  court  found  that 
prior  to  the  death  of  Mr.  Kane  the  defendant  fully  settled 
and  paid  said  note,  and  that  defendant  failed  to  take  it  up 
because  she  had  forgotten  that  she  had  ever  given  it  Ex- 
ceptions were  duly  filed  to  the  findings,  and  from  a  judg- 
ment for  the  defendant  the  plaintiff  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  WinTder^  FlanderSj 
Smithy  Bottum  <&  VilaSy  and  oral  argument  by  F.  H.  Rivnr 
ington. 

For  the  respondent  there  was  a  brief  by  Ryan  <&  Merton^ 
and  oral  argument  by  K  Merton. 

The  following  opinion  was  filed  November  5, 1901: 

Bardeen,  J.  The  only  question  raised  on  this  appeal  is 
whether  there  was  any  competent  or  sufiicient  evidence  to 
warrant  a  finding  that  the  note  in  question  had  been  paid. 
It  was  admitted  by  the  answer  that  plaintiff's  intestate  was 
dead.  Under  the  statute  (sec.  4069,  Stats.  1898),  the  defend- 
ant was  an  incompetent  witness  to  testify  that  she  paid  the 
note  to  the  deceased.  On  the  trial  the  defendant  was  asked 
the  following  question  by  her  counsel:  "I  ask  you  whether 
or  not  that  note  has  been  paid  or  otherwise."  The  objection 
was  made  that  she  was  incompetent  to  testify  to  a  personal 
transaction  with  the  deceased  payee.  The  court  overruled 
the  objection  on  the  ground  that  it  did  not  necessarily  call 
for  a  transaction  with  the  deceased.  Her  answer  was,  "  It 
was  paid."  Subsequently  she  testified,  "I  do  not  claim  I 
paid  this  note  to  the  special  administrator,  nor  to  any  other 
than  A.  L.  Kane  personally."  Such  being  the  fact,  all  testi- 
mony given  by  this  witness  as  to  the  payment  of  the  note 
and  of  personal  transactions  with  the  deceased  cannot  be 
considered  to  support  the  judgment.  Such  testimony  comes 
clearly  within  the  inhibition  of  the  statute  and  the  decisions 
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of  this  court  thereunder.  DanieU  v.  Foster,  26  "Wis.  686; 
Sawyer  V.  ChocUe,  92  "Wis.  633;  Murphy  v.  Quinn,  99  Wis. 
468;  Wollman  v.  RoehU,  104  Wis.  603;  Brader  v.  Brader, 
110  Wis.  423. 

The  only  other  testimony  tending  to  support  the  finding 
of  payment  was  a  small  memorandum  book  kept  by  defend- 
ant and  the  testimony  of  defendant's  sister  Louise  Warren. 
The  book  mentioned  contained  sundry  items  of  debit  and 
credit  with  A.  L.  Kane  antedating  the  transaction  in  ques- 
tion, and  an  entry  as  follows: 
"Reed,  from  A.  L.  Kane,  April,  '95,  cash  I  H  M  E  X." 
Immediately  following  were  the  words  and  figures: 

A.  L.  Kane,  Dr. 
April    Cash $162  50 

- 800  00 

••     150  00 

-  67  25 

••  100  00 

*• 80  00 

•* 282  87 

The  witness  testified  that  the  letters  above  mentioned 
were  her  cost  mark,  and  meant  $926,  and  that  the  pages  in 
this  book  showed  an  account  between  herself  and  A.  L.  Kane, 
which  was  all  in  her  own  handwriting  except  one  entry 
made  by  Mr.  Kane  prior  to  the  entries  above  set  forth. 
This  book  was  received  in  evidence,  and  defendant  claims 
that  this  was  justified  by  sec.  4189,  Stats.  1898.  It  is  suf- 
ficient to  say  that  the  situation  comes  nowhere  near  the  re- 
quirements of  that  section.  It  was  not  shown  that  the  en- 
tries were  made  contemporaneous  with  the  transaction  to 
which  they  are  claimed  to  relate,  nor  when  they  were  made; 
nor  were  they  shown  to  be  correct  and  true.  So  far  as  any- 
thing appears  from  the  testimony  of  defendant,  there  is 
nothing  to  connect  this  book  with  the  note  in  suit,  except 
the  statement  that  the  letters  mentioned  represent  the 
amount  of  the  note.     The  testimony  of  Louise  Warren  is  to 
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the  effect  that  she  lived  in  the  house  with  Mr.  Kane;  that 
at  some  indefinite  time,  which  she  says  must  have  been  be- 
fore her  sister  died  in  the  fall  of  1896,  she  daw  defendant 
and  Mr.  Kane  have  a  conference,  at  which  her  sister  had  a 
book  of  the  kind  above  mentioned.  After  the  conference 
ended,  she  heard  Mr.  Kane  say  they  were  all  settled,  and 
that  he  had  made  a  mistake,  and  that  it  was  his  treat  and 
he  would  furnish  theater  tickets  for  all  who  wanted  to  go. 
Considering  the  above  evidence  in  the  light  most  favorable 
to  defendant,  we  are  unable  to  discover  any  circumstance 
that  will  sustain  this  judgment.  The  memorandum  book 
was  clearly  not  admissible  in  evidence,  and,  if  it  were,  there 
is  nothing  on  the  face  of  it  to  raise  a  presumption  that  the 
entries  therein  related  to  the  note  in  suit.  The  testimony 
of  defendant's  sister  is  far  from  convincing.  The  conversa- 
tion she  claims  to  have  overheard  may  have  related  to  other 
transactions,  which  it  is  .conceded  the  parties  had.  She  is 
entirely  indefinite  as  to  time.  She  testifies  to  no  fact  or  cir- 
cumstance that  identifies  the  conversation  he  had  with  pay- 
ments on  this  note,  or  with  a  settlement  as  to  the  amount 
due.  She  made  no  inquiries  as  to  the  fact,  but  simply  says 
that  at  some  indefinite  time  Mr.  Kane  assured  her  it  was 
settled.  For  all  that  the  testimony  shows,  this  may  have 
been  a  settlement  of  their  mutual  accounts,  which  resulted 
in  a  giving  of  the  note.  Upon  the  whole  case  we  are 
obliged  to  conclude  that  the  defense  of  payment  has  not 
been  made  out,  and  that  the  court's  findings  have  no  proper 
evidence  to  sustain  them. 

By  the  Court —  The  judgment  is  reversed,  and  the  canse 
is  remanded  with  directions  to  enter  judgment  for  the 
plaintiff  for  the  amount  of  the  note,  with  interest  and  costs. 

Upon  a  motion  for  a  rehearing  the  respondent  asked  that 
the  mandate  be  modified  so  as  to  permit  the  court  below  to 
grant  a  new  trial.     The  motion  was  denied  January  7, 1902. 
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Pbrkins  and  others,  Appellants,  vs.  BuBLmoTosr  Land  &  Im- 
PBovBMEjfT  Company,  Respondent. 

November  SO,  1901-^  January  7, 1909. 

TruvU:  Active  or  passive  f  Express  trusts:  Trustee  as  representative  of 
unborn  beneficiaries:  Judgment:  Conclusiveness.    . 

L  A  deed  oonveyed  land  to  the  grantee,  his  heirs  or  assigns,  in  trust  to 
receive  the  rents  and  profits  for  a  term  not  exceeding  one  year  and, 
with  the  same  and  the  proceeds  of  the  sale  of  so  much  of  the  land 
as  might  be  necessary,  to  pay  the  just  debts  of  the  grantor.  After 
such  payment  the  trustee  was  to  permit  the  wife  of  the  gr^tor  to 
receive  the  rents  and  profits  for  life,  she  to  pay  the  grantor's  son 
such  sums  therefrom  as  she  might  deem  proper.  In  case  the  wife 
should  die  during  the  lifetime  of  the  son,  the  trustee  was  to  pay 
the  son  such  sums  from  the  rents  and  profits  as  he  might  deem 
proper  until  the  son  should  reach  the  age  of  twenty-five  years,  after 
which  time  said  son  was  to  receive  the  whole  of  the  rents  and  profits 
during  life.  If  the  son  should  survive  the  wife  and  have  issue,  the 
trustee  was  to  convey  the  land,  or  the  proceeds  thereof  to  such 
issue.  If  the  son  should  die  during  the  lifetime  of  the  wife  with- 
out iftsue,  the  trustee  was  immediately  to  convey  a  part  of  the 
premises  to  the  wife  and  the  other  part  to  other  person&  If 
the  grantor  should  survive  his  wife  or  his  son,  the  trustee  or  his 
heirs  weire  to  convey  the  land  to  such  persons  as  the  grantor  might 
direct  by  will  or  otherwise^  The  trustee  was  also  given  authority 
to  sell  the  land  in  case  of  necessity  arising  out  of  the  wants  of  the 
widow  or  of  the  son  after  her  death,  or  at  any  time  upon  the  joint 
wish  of  both  the  wife  and  the  son,  with  the  consent  of  the  trustee, 
and  to  invest  the  proceeds  in  such  manner  as  he  might  deem  proper 
for  the  use  of  the  parties  in  interest.  Held,  that  the  deed  created 
an  active  trust  under  sec.  4,  ch.  57,  R.  S.  1849  (sea  2074,  Stats.  1898), 
and  an  express  trust  within  the  meaning  of  sec.  11,  eh.  57,  R.  S. 
1849  (sec.  £661,  Stats.  1898);  and  that  the  legal  estate  did  not  vest 
in  the  children  of  the  son  as  they  came  into  being,  under  sec.  8, 
ch.  57,  R  a  1849  (sea  2078,  Stata  1898),  but  remained  in  the  trustee. 

2l  The  trustee  in  such  case  took  possession  and  control  of  the  property 
under  the  trust  deed.  After  the  death  of  both  the  grantor  and  his 
wife,  and  before  any  children  were  born  to  the  son,  the  latter 
brought  an  action  against  the  trustee  for  a  construction  of  the 
trust  deed,  and  it  was  adjudged  therein  that  the  trust  deed  was 
void  and  that  the  son  was  the  owner  of  the  land.    The  judgment 
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directed  the  trustee  to  convey  the  land  by  quitclaim  deed  to  the 
son,  and  he  did  so  accordingly.  Held,  that  the  trustee  represented 
such  issue  as  might  subsequently  be  bom  to  the  son,  and  ihat  the 
judgment  was  binding  upon  tbeoL 

Appeal  from  a  judgment  of  the  circuit  court  for  Eacine 
county:  Fbakk  M.  Fish,  Circuit  Judge.     Affirmed. 

This'is  an  action  6f  ejectment  commenced  May  9,  1900. 
Both  parties  claim  title  from  one  Origen  Perkins,  deceased. 
Issue  being  joined,  and  a  trial  by  jury  being  waived,  the 
cause  was  tried  by  the  court,  and  at  the  close  of  the  trial 
the  court  made  findings,  which,  with  the  undisputed  facts, 
are  to  the  following  effect: 

(1)  On  March  14,  1850,  Origen  Perkins  was  the  owner  in 
fee  simple  of  the  whole  of  the  lands  hereinafter  mentioned, 
and,  being  about  to  move  to  California,  and  for  and  in  con- 
sideration of  love  and  affection  for  his  son,  Frederick  S. 
Perkins,  made,  executed,  and  delivered  to  one  Dr.  Edward 
G.  Dyer,  of  Burlington,  Wisconsin,  a  trust  deed,  whereby  he 
gave,  granted,  sold,  and  conveyed  to  him,  his  heirs  and  as- 
signs, the  undivided  two-thirds  of  the  lands  therein  described, 
including  the  lands  in  question,  upon  the  trusts  and  to  the 
uses,  intents,  and  purposes  therein  expressed,  limited,  and 
declared,  to  have  and  to  hold  the  same  to  himself,  his  heirs 
and  assigns,  to  his  and  their  use  and  confidence,  neverthe- 
less, to  receive  the  rents  and  profits  for  a  term  not  exceeding 
one  year  from  that  date,  and  with  the  same,  and  by  the  sale 
of  so  much  land  as  he  might  find  sufficient  and  necessary, 
to  pay  his  just  debts,  and  immediately  after  such  payment 
to  permit  his  wife,  Julia  A.  Perkins,  to  receive  the  rents  and 
profits  of  such  lands  to  her  use  for  her  life;  she  to  pay  to 
Frederick  S.  Perkins  such  sum  of  money  yearly  as  she  might 
deem  proper  out  of  the  rents  and  profits  of  the  sam^.  Then 
follows  in  the  trust  deed  the  following  provisions: 

"  And  in  case  the  said  Julia  shall  die  in  the  lifetime  of  the 
said  Frederick  S.  Perkins,  then  the  said  Edward  (t.  Dyer  to 
pay  to  the  said  Frederick  such  sum  or  sums  out  of  the  rents 
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and  profits  of  the  said  lands  as  he  may  deem  proper. nntil 
the  said  Frederick  shall  arrive  at  the  age  of  twenty-five 
years,  and  then,  and  as  soon  as  the  said  Frederick  shall  arrive 
at  said  age  of  twenty-five,  he  shall  receive  the  whole  rents 
and  profits  of  said  lands  to  his  use  during  his  life.  And  in 
case  the  said  Frederick  shall  survive  the  said  Julia,  and 
shall  have  issue,  then  the  said  lands,  or  the  proceeds  thereof, 
shall  be  conveyed  by  the  said  Edward  G.  Dyer  to  the  said 
heirs  of  his  body  of  the  said  Frederick  S.  Perkins,  for  their 
use  and  the  use  of  their  heirs,  forever.  And  in  case  the 
said  Frederick  S.  Perkins  shall  die,  without  issue,  in  the 
lifetime  of  the  said  Julia,  wife  of  the  said  Origen  Perkins, 
then  immediately  upon  the  death  of  the  said  Frederick  the 
said  Edward  G.  Dyer  shall  convey  five  eights  (f)  of  the 
aforementioned  two-thirds  of  said  lands,  tenements,  heredi- 
taments, and  appurtenances  of  said  Julia  and  her  heirs,  to 
her  and  their  use  forever,  and  three  eights  (f )  of  the  afore- 
mentioned two-thirds  of  said  lands,  tenements,  heredita- 
ments, and  appurtenances  to  the  heirs  of  Edward  Perkins, 
deceased,  to  their  use  forever. 

"  The  said  Edward  G.  Dyer  shall  have  right,  power,  and  au- 
thority to  sell  and  convey  any  and  every  part  of  the  before- 
granted  premises  and  lots  of  lands  in  case  of  necessity 
arising  out  of  the  situation  or  wants  of  the  said  Julia  in  her 
lifetime,  or  after  her  death  in  case  of  necessity  arising  out 
of  the  situation  or  wants  of  Frederick  S.  Perkins,  or  upon 
the  joint  wish  of  the  said  Julia  and  Frederick  S.  at  any  time, 
with  the  consent  of  the  trustee;  the  proceeds  to  be  invested 
in  such  safe  manner  as  the  trustee  deems  proper  for  the  use 
of  the  parties  in  interest.  And  if  the  said  Origen  Perkins 
shall  survive  his  wife,  the  said  Julia,  or  his  son  the  said 
Frederick  S.,  then  the  said  Edward  G.  Dyer,  or  his  heirs, 
shall  convey  the  premises  to  such  person  or  persons  and  in 
such  manner  as  tne  said  Origen  Perkins  shall  direct  by  his 
wilKor  otherwise.  And  the  said  Edward  G.  Dyer,  on  his 
part,  accepting  the  trust  aforesaid,  doth,  for  himself,  his 
executors,  administrators,  and  assigns,  covenant,  grant,  and 
agree  to  and  with  the  said  Origen,  Julia,  and  Frederick  S. 
Perkins,  and  each  of  them,  their,  and  each  of  their,  repre- 
sentatives, faithfully  to  perform  and  fulfill  the  trusts  afore- 
said, and  every  part  thereof,  according  to  the  true  intent 
and  meaning  of  these  presents." 

(4)  At  the  time  of  the  execution  and  delivery  of  such  trust 
deed  (March  14, 1860)  the  said  Origen  Perkins  made  and 
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ezecated*  to  said  Edward  G.  Dyer  another  trust  deed,  for  the 
benefit  of  his  wife  Julia  A.  Perkins,  in  and  by  which  he 
granted,  sold  and  conveyed  to  said  Dyer,  in  trust,  the  other 
undivided  one-third  of  the  same  property.  By  virtue  of  the 
two  trust  deeds  the  trustee  took  possession  and  control  of 
all  the  property  described  therein,  and  collected  the  rents 
and  profits  thereof,  and  fully  managed  and  controlled  the 
same. 

(2)  At  the  time  of  making  such  trust  deeds  the  said  Origen 
Perkins  had  but  one  child, —  and  he  by  a  former  marriage, — 
the  said  Frederick  S.,  who  was  then  about  seventeen  years 
of  age,  and  unmarried,  and  had  no  children;  and  the  said 
Julia  A.  was  his  stepmother. 

(3)  In  March,  1853,  Origen  Perkins  died  intestate  in  Cal- 
ifornia, leaving  his  widow,  Julia  A.,  and  his  son,  then  a  little 
over  twenty  years  of  age  and  unmarried,  as  his  only  child 
and  heir  at  law,  him  surviving.  On  August  19,  1858,  the 
said  Julia  A.  Perkins  conveyed  by  deed  to  the  said  Frederick 
S.  Perkins  all  her  interest  under  said  trust  deed  so  made  for 
her  benefit.    On  May  1,  1859,  the  widow,  Julia  A.,  died. 

On  April  1,  1861,  the  said  Frederick  S.  Perkins  (being 
then  twenty-eight  years  of  age,  and  living  in  Brooklyn,  New 
York)  commenced  an  action  in  the  circuit  court  for  Racine 
county  against  the  said  trustee,  Edward  G.  Dyer.  The  com- 
plaint in  that  action  mentioned  some  of  the  facts  above 
stated,  and  that  the  rents  and  profits  of  said  undivided  two- 
thirds  were  only  $175  per  annum;  that  Frederick  8.  Perkins 
had  bad  opportunities  to  sell  a  large  portion  of  said  lands 
at  advantageous  prices,  but  could  not,  by  reason  of  such 
trust  deed;  that  the  trustee  had  refused  to  join  in  a  convey- 
ance by  reason  of  an  alleged  erroneous  construction  he  had 
placed  upon  such  trust  deed  —  and  prayed  judgment  that 
such  trust  deed  be  construed  by  the  court,  and  the  trustee 
be  adjudged  to  convey  the  said  undivided  two-thirds  of  said 
lands,  by  quitclaim  deed,  to  the  plaintifiF  therein,  Frederick 
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S.  Perkins,  and  that  the  title  in  fee  simple  be  adjudged  to 
be  Tested  in  the  plaintiff.  The  trustee.  Dr.  Dyer,  appeared 
therein  by  attorney,  and  answered  such  complaint,  stating 
some  of  Origen  Perkins's  reasons  for  making  the  trust  deed, 
and  praying  a  construction  thereof.  The  facts  so  stipulated 
in  that  case,  and  as  found  by  the  court  therein,  April  25, 
1861,  were,  so  far  as  applicable  to  that  case,  the  same  as 
stated  above.  And,  as  conclusions  of  law,  the  court  found 
therein  that  the  trust  deed  was  wholly  void  and  of  no  effect; 
that  Frederick  8.  Perkins  was  the  owner  in  fee  simple  of  the 
undivided  two-thirds  of  said  lands;  that  the  plaintiff  therein, 
Frederick  S.  Perkins,  was  entitled  to  the  relief  so  demanded 
in  his  complaint;  that  the  trustee  be  pibrpetually  enjoined 
from  exercising  or  executing  any  supposed  trust  created  by 
such  deed,  and  from  exercising  any  control  over  such  prop- 
erty, and  was  thereby  ordered  to  convey  the  same  by  quit- 
claim deed  to  Frederick  8.  Perkins;  and  judgment  waB  or- 
dered accordingly,  and  such  judgment  was  thereupon  so  en- 
tered April  25, 1861. 

In  obedience  to  such  judgment  the  said  trustee  executed 
and  delivered  to  said  Frederick  8.  Perkins,  by  quitclaim 
deed,  all  of  said  lands  immediately  after  the  judgment  was 
so  entered.  On  May  1, 1865,  Frederick  S.  Perkins  married, 
and  the  four  plaintiffs  herein  are  the  children  of  Frederick 
S.  Perkins  by  the  said  marriage,  and  were  born  respectively 
as  follows:  Frederick  TT.,  in  1866;  Robert  5.,  in  1870;  Hmry 
R,  in  1878;  and  Edward  TT.,  in  1875.  On  May  18, 1877, 
Frederick  8.  Perkins's  first  wife,  and  the  mother  of  the 
plaintiffs  herein,  died.  In  1888  or  1889  Frederick  8.  Per- 
kins again  married,  and  had  four  children  born  to  him  by 
such  second  marriage,  and  they  were  all  still  living  and 
under  age. 

(5)  8hortly  after  the  making  and  entry  of  the  judgment  of 
April  25,  1861,  Frederick  8.  Perkins  took  possession  of  the 
property  mentioned  in  the  trust  deed,  as  the  sole  heir  at  law 
Voi*  112—88 
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of  the  said  Origen  Perkins,  deceased,  and  remained  in  the 
absolute,  exolasive,  and  adverse  possession  thereof,  manag- 
ing and  controlling  the  same  as  his  own  property,  selling 
and  othert^ise  disposing  of  the  same  down  to  the  time  of 
his  death. 

(6)  The  plaintiffs  were  reared  and  supported  by  said  Fred- 
erick S.  Perkins,  up  to  the  time  they  respectively  reached 
their  majority,  upon  and  out  of  the  rents,  profits,  and  pro- 
ceeds of  said  property.  On  March  12, 1887,  Frederick  S. 
Perkins  delivered  to  the  plaintiff  Frederick  W.  Perkins  a 
conveyance  in  fee  simple  of  one  of  the  lots  described  in  said 
trust  deedd. 

(8)  And  about  the  same  time  he  conveyed  another  of  said 
lots  to  the  plaintiff  Robert  S.  Perkins, 

(10)  On  March  17, 1892,  Fredsridk  W.  Perkim  and  Robert 
8.  conveyed  said  lots  for  a  valuable  consideration,  and  have 
ever  since  retained  the  consideration. 

(13)  On  April  15, 1898,  « the  said  Frederick  S.  Perkins  and 
wife  made,  executed,  and  delivered  to  the  defendant  herein 
a  deed  of  conveyance  of  the  property  described  in  the  com- 
plaint herein,  with  full  covenants  of  seisin  and  warranty, 
for  the  consideration  of  |16,000,  which  was  then  and  there 
paid  by  said  defendant  to  the  said  Frederick  S.  Perkins;  and 
the  said  defendant,  pursuant  to  said  conveyance,  took  pos^ 
session  of  the  premises  described  in  the  complaint,  and  im- 
proved the  same,  and  has  ever  since  been  in  the  possession 
thereof;  and  said  defendant  has  sold  niany  lots  conveyed  to 
it  by  the  said  Frederick  S.  Perkins  in  said  conveyance,  not 
described  in  the  complaint,  and  buildings  have  been  erected 
upon  said  lots  so  sold,  by  the  grantees  in  said  respective 
deeds,  to  the  number  of  at  least  six,  and  the  said  defendant 
has  expended  in  taxes  upon  the  property  so  purchased  the 
sum  of  $487.17,  and  has  laid  out  and  expended  in  permanent 
and  valuable  improvements  upon  said  property  since  the 
said  purchase,  and  in  pursuance  thereof,  $5,000." 
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(12)  On  January  18, 1898,  the  plaintiff  Edward  W.  took  a 
conveyance  of  three  lots,  being  a  part  of  the  property  de- 
scribed in  the  trust  deeds,  and  has  ever  since  retained  the 
same  and  the  title  thereto. 

(9)  On  April  19, 1899,  Frederick  S.  Perkins  and  wife  con- 
veyed to  the  plaintiff  Robert  S.  two  lots  described  in  such 
trust  deeds. 

(3)  On  October  1,  1899,  Frederick  S.  Perkins  died. 

(11)  Shortly  after  his  death  the  plaintiffs  herein  learned 
of  the  facts  ^ted  in  such  findings  from  1  to  4,  inclusive. 

As  conclusions  of  law,  the  court  found,  in  effect,  that  the 
trust  deed  of  two  thirds  of  the  property,  a  large  portion  of 
which  is  quoted  above,  was  absolutely  null  and  void,  as  an 
attempt  to  create  a  perpetuity  and  to  suspend  the  absolute 
power  of  alienation  for  a  period  of  more  than  two  lives  in 
being  at  the  time  of  its  execution  and  delivery,  and  that  the 
same  was  not  within  the  exception  thereto;  that,  the  trustee 
having  taken  possession  of  said  land  pursuant  to  such  two 
trust  deeds,  the  action  of  Frederick  S.  Perkins  against  him, 
and  the  judgment  therein,  absolutely  divested  all  the  right, 
title,  and  interest  of  said  Dyer,  as  such  trustee,  in  or  to  said 
lands;  that  said  trustee  having  taken  possession  and  control 
of  said  property  by  virtue  of  said  two  trust  deeds,  and  hav- 
ing been  given  the  power  of  sale  for  certain  purposes,  as 
appears  in  the  trust  deed  for  the  benefit  of  Frederick  S. 
Perkins,  as  quoted  above,  and  as  in  case  of  the  exercise  of 
such  power  he  would  have  held  the  proceeds  of  such  sale 
for  the  benefit  of  any  child  or  children  of  Frederick  S.  Per- 
kins, and  as  by  the  terms  of  such  deed  the  said  trustee  was 
to  convey  to  such  children  after  the  death  of  said  Frederick 
S.  Perkins  upon  certain  contingencies  therein  set  forth,  the 
said  trustee,  therefore,  was  thereby  made,  at  least  until  the 
birth  of  any  such  child,  the  sole  representative  of  the  con- 
tingent interests  intended  to  be  conferred  upon  such  child 
or  children  by  such  trust  deed,  and  hence  in  the  suit  against 
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him  terminating  in  the  judgment  of  April  25, 1861,  he  rep- 
resented all  contingent  and  other  interests  intended  to  be 
created  by  sach  trust  deed,  and  represented  all  sach  unborn 
children,  and  hence  all  such  interests  so  intended  to  be 
created  by  such  trust  deed  were  cut  oflf  and  determined  by 
such  judgment  of  April  25,  1861;  and  therefore  the  plaint- 
iffs have  no  right,  title,  or  interest  in  the  lands  described  in 
the  complaint  herein,  and  the  defendant  does  not  unlaw- 
fully withhold  the  possession  thereof  from  them. 

Judgment  was  ordered  dismissing  the  complaint,  with 
costs.  From  the  judgment  so  entered  November  26, 1900, 
the  plaintiffs  appeal. 

For  the  appellants  there  were  briefs  by  Qxiarles^  Spence 
db  QiuirleSj  and  oral  argument  by  T.  W.  Spence.  They  con- 
tended, inter  cUiay  that  the  trust  deed  created  merely  a  pas- 
sive trust  so  far  as  the  plaintiffs'  estate  was  concerned,  and 
a  legal  estate  vested  in  each  as  he  came  into  being,  the  same 
as  though  no  trustee  had  been  named.  Sees.  2073-2075, 
Stats.  1898;  Tyson  v.  Tyson,  96  Wis.  ^59,  67;  Sullivan  v. 
Bnihling,  66  Wis.  472;  Verdin  v.  Slocum,  71  N.  T.  345. 
Assuming  that  certain  active  trusts,  during  the  lives  of  Julia 
and  Frederick  S.,  were  created,  they  would  not  affect  the 
naked  passive  trust  as  to  the  remainder  in  fee  in  the  plaint- 
iffs, nor  clothe  it  with  any  validity.  Sec.  2087,  Stats.  1898; 
Baker  v.  Estate  of  McLeod,  79  Wis.  534;  Bumham  v.  Bum- 
ham,  79  Wis.  557;  Tyson  v,  Tyson,  96  Wis.  59,  66;  Stevenson 
V.  Lesley,  70  N.  Y.  512,  516;  Embury  v,  Sheldon,  68  N.  Y. 
227;  Zosey  v.  Stanley,  147  N.  Y.  560.  Since,  as  to  the 
plaintiffs  at  least,  the  attempted  trust  was  passive  and  void, 
Dr.  Dyer  was  not  their  trustee,  and.  the  judgment  of  April 
25,  1861,  was  void  as  against  them  and  did  not  affect  their 
title.  Mc Arthur  v.  ScoU,  113  U.  S.  340;  Ohaffin  v.  Bull,  49 
Fed.  Rep.  524;  Johnson  v.  Jacob,  11  Bush.  646;  Monaryue 
V.  Monarquej  80  N.  Y.  320;  Buggies  v.  Tysof^  104  Wis. 
600. 
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E,  E,  Millsy  attorney,  and  A.  Z.  Sanborn  and  J.  B.  Sim- 
mons, of  counsel,  for  respondent,  argued,  among  oi;her  things, 
that  Dr.  Dyer  was  not  only  vested  with  the  fee  simple  title, 
but  was  trustee  for  the  afjier-born  children  and  had  the  right 
to  represent  them  in  the  lawsuit  which  determined  the  va- 
lidity of  the  deed.  Bennett  v.  Oarlock,  79  K  T.  303,  317; 
Robinson  v.  Pierce,  118  Ala.  273;  S.  C,  45  L.  R.  A.  66,  72; 
Buggies  v.  Tyson,  104  Wis.  500;  Van  Fleet,  Former  Ad- 
judication, §  493  and  cases  cited;  Temple  v.  Scott,  143  111. 
290;  Briscoe  v.  Perkins,  1  Ves.  &  B.  485;  YamderKeyden  v. 
Orandall,  2  Denio,  9;  Schiffman  v.  Schmidt,  154  Mo.  204; 
In  re  Krehs's  Estate,  184  Pa.  St.  222;  Schley  v.  Brown,  70 
Ga.  64;  Stevens  v.  Melcher,  6  N.  Y.  Supp.  811;  Rooberry  v. 
Harding,  10  Lea  (Tenn.),  392;  Hart  v.  Baylies,  97  Tenn.  72; 
Carney  v,  Byron,  19  R.  I.  283;  Simmons  v.  Richardson,  107 
Ala.  697 ;  Appeal  of  Clarke,  70  Conn.  195 ;  Walton  v,  Ketchum, 
147  Mo.  209.  Both  life  tenant  and  trustee  being  parties,  the 
decree  barred  after-born  children.  Taltarum^s  Case,  Year 
Book,  12  Edw.  lY,  19,  A.  D.  1^72;  1  Washb.  Real  Prop. 
(5th  ed.)  *70;  Digby,  Hist.  Law  Real  Prop.  252;  Oiffard  v. 
HoH,  1  Sch.  &  Lef.  386;  Townshend  v.  Frommer,  125  K  Y. 
446;  Kent  v.  Church  of  St.  Michael,  136  K  Y.  10;  Campbell 
V,  Watson,  8  Ohio,  499;  U.  S.  Trust  Co.  v.  Roche,  116  K  Y. 
120;  Van  Fleet,  Former  Adjudication,  §  491;  Clyburn 
V,  Reynolds,  31  S.  C.  91;  Baylor^s  Lessee  v.  Dejarnette,  13 
Grat.  152;  Temple  v.  ScoU,  143  111.  290;  Miller  v.  Foster,  76 
Tex.  479;  Franklin  Savings  Bank  v.  Taylor j  53  Fed.  Rep. 
854. 

Cassodat,  0.  J.  It  is  contended  by  cdunsel  for  the  ap- 
pellants that,  so  far  as  the  estate  of  the  plaintiffs  was  con- 
cerned, the  trust  deed  created  a  mere  passive  trust,  and  that 
the  legal  estate  vested  in  each  of  them,  respectively,  as  he 
came  into  being,  the  same  as  though  no  trustee  had  been 
named,  and  hence  that  the  case  comes  directly  within  the 
terms  of  the  statute  which  declares  that 


Digitized  by  VjOOQIC 


618         SUPREME  COURT  OF  WISCONSIN.       [Jak. 
Perkins  v.  Burlington  L.  &  L  Ca  lid  Wi&  SOa 

"Every  person  who,  by  virtue  of  any  grant,  assignment 
or  devise,  now  is  or  hereafter  shall  be  efntitled  to  the  ac^ 
nal  possesgSon  of  lands  and  the  receipt  of  the  rents  and 
profits  thereof,  in  law  or  in  equity,  shall  be  deemed  to  have 
a  legal  estate  therein  of  the  same  quality  and  duration  and 
subject  to  the  same  conditions  as  his  beneficial  interest." 
Sec.  2073,  Stats.  1898  (the  same  as  sec.  3,  oh.  57,  R  S.  1849). 

But  the  statute  further  provides  that 

"  The  last  preceding  section  shall  not  divest  the  estate  of 
any  trustees  m  any  existing  trust  where  the  title  of  such 
.trustees  is  not  merelA/  norryinal^  but  is  connected  with  some 
power  of  OfCtual  disposition  or  mandgement  in  relation  to  the 
lands  which  are  the  subject  of  the  trust"  Sec.  2074,  Stats. 
1898  (the  same  as  sec.  4,  ch.  57,  R.  S.  1849). 

Passive  trusts  are  abolished  by  the  statute  which  declares 
that 

"  Every  disposition  of  lands,  whether  by  deed  or  devise, 
hereafter  made,  except  as  otherwise  provided  in  th^e  stat- 
utes, shall  be  directly  to  the  person  in  whom  the  right  to 
the  possession  and  the  profits  shall  be  intended  to  be  vested 
and  not  to  any  other,  to  the  use  of  or  in  trust  for  such  per- 
son, and  if  made  to  one  or  more  persons  in  trust  for  or  to 
the  use  of  another  no  estate  or  interest,  legal  or  equitable, 
shall  vest  in  the  trustee."  Sec.  2075,  Stats.  1898  (the  same 
as  sec.  5,  ch.  57,  R.  S.  1849). 

Under  these  statutes,  this  court  has  held  that 

"  A  conveyance  of  land  to  one  person  in  trust  for  and  to 
the  use  and  benefit  of  another,  without  any  further  expres- 
sion of  the  nature  and  purposes  of  the  trust,  vests  the  abso- 
lute legal  title  in  the  cestui  que  trust  named."  Sullivan  v. 
Bruhlmg,  66  Wis.  472. 

To  the  same  effect,  Ha/nnig  v.  MueUer^  82  Wis.  235,  243; 
Tyson  v.  Tyson^  96  Wis.  69;  Buth  v.  Oherhrunner,  40  Wis. 
238. 

But  we  are  clearly  of  the  opinion  that  the  trust  deed  to 
Dr.  Dyer  did  not  create,  nor  attempt  to  create,  a  mere  pas- 
sive trust,  within  the  meaning  of  the  statutes  cited  and  the 
decisions  of  this  court.  White  v.  Fitzgerald^  19  Wis.  480; 
Goodrich  v.  Milwaukee,  24  Wis.  422;  Smith  v.  Ford,  48  Wis. 
133;  Webher  v.  Webber,  108  Wis.  626.    As  indicated  in  the 
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Statement  of  facts,  Dr.  Dyer  was  to  have  and  retain  the  pos- 
session of  the  lands  during  the  whole  continnanoe  of  the 
trust.    He  was  to  receive  the  rents  and  profits  and  the  pro- 
ceeds of  any  sales  made  by  him,  and  to  use  the  same  in  the 
payment  of  debts,  and  then  he  was  "  to  permit "  the  widow  to 
receive  the  rents  and  profits  to  her  use  for  life;  she  to  pay 
therefrom  to  Frederick  S.,  yearly,  such  sum  as  she  might 
deem  proper.    In  case  the  widow  died  before  Frederick  S., 
then  Dr.  Dyer  was  to  pay  to  him  from  such  rents  and  prof- 
its so  much  as  be  might  deem  proper  until  he  should  become 
twenty-five  years  of  age,  and  then  he  was  to  receive  the 
whole  rents  and  profits  to  his  own  use  during  his  life.     In 
case  Frederick  8.  survived  the  widow,  and  should  have  issue, 
then  Dr.  Dyer  was  to  convey  such  lands  to  such  issue,  for 
their  use  and  the  use  of  their  heirs,  forever;  but  in  case  he 
died  without  issue,  then  such  kinds  were  to  be  disposed  of 
as  therein  stated.    By  the  express  terms  of  the  deed,  Dr. 
Dyer  had  full  "right,  power,  and  authority  to  sell  and  con- 
vey any  and  every  part "  of  the  premises  in  case  of  "  neces- 
sity arising  out  of  the  situation  or  wants  "  of  the  widow  or 
Froderick  S.,  or  at  any  time  "  upon  the  joint  wish  "  of  the 
two,  "with  the  consent  of  the  trustee";  and  in  that  event 
Dr.  Dyer  was  to  invest  the  proceeds  of  such  sale  "in  such 
safe  manner  as  the  trustee  "  deeme.d  "  proper  for  the  use  of 
the  parties  in  interest."    And  in  case  Origen  Perkins  sur- 
vived his  wife  or  his  son,  then  the  trustee  was  to  convey  the 
premises  to^uch  person  or  persons,  and  in  such  manner,  as 
Origen  should  direct  by  his  will  or  otherwise. 

Thus  it  appears  that  Dr.  Dyer,  as  such  trustee,  was  ex- 
pressly given  the  "power  of  actual  disposition,"  and  also 
the  power  of  actual  "  management "  and  control  of  the  lands 
which  were  "  the  subject  of  the  trust,"  and  hence  it  was  in 
a  double  sense  an  active  trust,  as  defined  in  one  of  the  sec- 
tions of  the  statute  quoted.  Such  deed  of  trust  manifestly 
created  an  "express  trust,"  within  the  meaning  of  the  stat- 
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ute  (subd.  1-3, 5,  sec.  2081,  Stats.  1898;  the  same  as  sec.  11, 
ch.  57,  R.  S.  1849).  White  v,  Fitzgerald^  supra;  Goodrich  v. 
Milwaukee^  supra;  Smith  v.  Fordy  supra;  Webher  v.  Webber^ 
supra.  Another  section  of  the  statute  expressly  provides 
that 

"  Every  express  trust,  valid  as  such  in  its  creation,  except 
as  herein  otherwise  provided,  shaU  vest  the  whole  estate  in 
the  trustees,  subject  only  to  the  execution  of  the  trust;  and 
the  person  for  whose  benefit  the  trust  was  created  shall  take 
no  estate  or  interest  in  the  lands,  but  may  enforce  the  per- 
•  formance  of  the  trust."  Sec.  2086,  Stats.  1898  (the  sanue  as 
sec.  16,  ch.  57,  R  S.  1849.) 

The  next  section  relates  to  the  power  of  the  person  cre- 
ating the  trust  over  the  subject  of  the  trust  "  in  the  event 
of  the  failure  or  deter fni nation  of  the  trust,"  and  his  power 
to  grant  or  devise  "  such  lands  subject  to  the  execution  of 
the  trust."  Sec.  2087,  Stats.  1898  (the  same  as  sec.  17,  ch. 
57,  R.  S.  1849).  But  here  it  was  only  in  case  the  person 
so  creating  the  trust  survived  his  wife  or  his  son  that  he 
reserved  to  himself  any  right  to  direct  Dr.  "  Dyer  or  his 
heirs  "  "  to  convey  the  premises  to  such  person  or  persons 
and  in  such  manner  as"  he (Origen Perkins)  should  "direct 
by  his  will  or  otherwise."  Unless  he  survived  his  wife  or 
his  son,  he  thereby  deprived  himself  of  all  control  over  the 
property.  In  case  he  did  so  survive,  then  not  only  Dr. 
Dyer,  but  in  case  of  his  death  then  "  his  heirs,"  were  to  be 
subject  to  such  direction.  This  clearly  contemplates  the 
possibility  of  the  title  to  the  lands  passing  by  descent  from 
Dr.  Dyer  to  "  his  heirs."  In  the  event  that  Origen  Perkins 
should  survive  both  his  wife  and  his  son,  and  his  son  should 
leave  issue,  then  neither  Dr.  Dyer  nor  his  heirs  could  convey 
as  directed  by  the  trust  deed  until  it  should  be  ascertained 
whether  Origen  had  or  would  give  other  direction  "  by  his 
will  or  otherwise; "  and  that  might  not  be  known  until  the 
death  of  Origen. 

Such  features  of  the  trust  deed  indicate  the  character  of 
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the  trust,  and  they  are  not  weakened  by  the  fact  that  Origen 
Perkins  did  not  survive  his  wife  or  his  son,  but  died  three 
years*  after  the  creation  of  the  trust.  So  the  widow  died 
about  two  years  prior  to  the  commencement  of  the  action 
against  Dr.  Dyer.  That  suit  was  commenced  and  termi- 
nated in  a  judgment  five  years  prior  to  the  birth  of  any  of 
the  plaintiffs.  Thus  it  appears  that  for  seven  years  no  liv- 
ing person  had  any  right,  title,  or  interest  in  any  of  the 
lands  in  question,  either  legal  or  equitable,  except  Dr.  Dyer 
and  Frederick  S.  Perkins.  During  that  period  the  suit  was 
commenced  and  terminated.  During  that  period  the  whole 
estate  was  vested  in  Dr.  Dyer,  "  subject  only  to  the  execu- 
tion of  the  trust,"  with  power  and  authority  to  sell  and  con- 
vey as  indicated,  and  also  with  power  and  authority  to  man- 
age and  control  as  mentioned.  During  that  period  Freder- 
ick 8.  was  only  to  receive  so  much  of  the  rents  and  profits 
as  Dr.  Dyer  might  deem  proper  to  give  him  until  he  should 
arrive  at  the  age  of  twenty-five  years,  and  thereafter  he  was 
to  "  receive  the  whole"  of  such  "  rents  and  profits  of  said 
lands  to  his  use  during  his  life."  Manifestly,  Dr.  Dyer  rep- 
resented, and  had  the  legal  right  to  represent,  such  issue  of 
Frederick  S.  as  might  subsequently  be  born,  including  the 
plaintiffs. 

In  a  case  decided  by  that  very  able  equity  jurist.  Lord 
High  Chancellor  Hardwioke,  more  than  160  years  ago,  it 
was  among  other  things,  said  and  held  that, 

"If  there  are  ever  so  many  contingent  limitations  of  a 
trust,  it  is  an  established  rule  that  it  is  sufficient  to  bring  the 
trustees  before  the  court,  together  with  him  in  whom  the 
first  remainder  of  the  inheritance  is  vested,  and  all  that  may 
come  after  will  be  bound  by  the  decree,  though  not  m  esae^ 
unless  there  be  fraud  and  collusion  between  the  trustees  and 
the  first  person  in  whom  a  remainder  of  inheritance  is 
vested."    Hopkins  v.  Hopkinsj  1  Atk.  581,  590. 

That  was  expressly  sanctioned  in  a  later  case.  Ma/rqvM 
Cfwlmonddey  v.  Lord  Glmtoriy  2  Jac.  &  W.  1, 133.    See,  also, 
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Biscoe  V.  Perkins^  1  Ves.  &  B.  485 ;  Collier  v,  Walters^  L.  R. 
17  Eq.  252;  United  StaUs  Z  Co.  v.  Roche,  116  N.T.  120;  Camp- 
hell  V.  WaUon^  8  Ohio,  498;  Baylor* %  Lessee  v.  Dejarnettey  13 
Qrat.  152.    Thus  it  is  held  in  Georgia  that 

"  When  the  person  who  is  to  take  the  remainder  is  not 
ascertained,  and  the  remainder  is  contingent,  it  is  suflScient 
to  have  before  the  court  the  trustees  to  support  the  contin- 
gent remainder,  and  the  persons  in  esse  having  title  to  the 
vested  estates."    Schley  v.  Brown^  70  Ga.  64. 

So  it  has  been  held  in  New  York  that 

"Where  an  estate  is  vested  in  persons  living,  subject  onlj^ 
to  the  jcontingency  that  persons  may  be  born  who  will  have 
an  interest  therein,  the  living  owners  of  the  estate,  for  all 
purposes  of  any  litigation  in  reference  thereto,  and  affecting 
the  jurisdiction  of  the  courts  to  deal  with  the  same,  repre- 
sent the  whole  estate,  and  stand  not  only  for  themselves 
but  also  for  the  persons  unborn."  Kent  v.  Church  of  St. 
Michael,  136  K  Y.  10. 

So  it  has  been  held  in  Illinois  that 

"  On  creditors*  bill  to  set  aside  a  deed  of  land  to  a  trustee 
in  trust  to  collect  and  pay  rents  to  a  married  woman  during 
her  life,  and  at  her  death  to  convey  to  the  children  she  might 
leave  surviving,  on  the  ground  that  such  deed  is  in  fraud  of 
creditors  of  the  grantor,  the  children  of  such  married  woman 
are  not  necessary  parties.  In  such  case  the  trustee  repre- 
sents the  contingent  interest  of  the  children,  and  a  decree 
setting  aside  the  deed  of  trust  is  binding  on  them,  the  same 
as  if  made  parties."     Temple  v.  Scott,  143  III.  290. 

In  another  case  in  the  same  volume  it  was  held  that 

^'  Where  land  is  devised  to  trustees  in  trust  to  collect  the 
rents,  etc.,  and  pay  the  same  to  a  daughter  of  the  testator 
during  her  life,  and  at  her  death  to  convey  the  same  to  her 
issue  m  such  manner  and  shares  as  she  may  direct  by  will, 
and,  in  the  event  she  leaves  no  issue,  then  to  certain  other 
persons  at  her  death,  the  legal  title  will  not  vest  in  her 
children,  and  they  will  not  become  necessary  parties  to  a 
bill  by  a  third  person  to  have  a  part  of  the  land  sold,  but  it 
will  be  sufficient  to  make  such  trustees  parties."  Oreen  v. 
Grant,  143  III.  02. 
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So  it  has  been  held  in  that  state  that 

"The  general  rule  that  a  decree  is  not  binding  on  one 
not  made  a  party  to  the  suit  is  subject  to  certain  well- 
recognized  exceptions.  Thus,  when  a  party  is  before  the 
court  by  representation,  and  in  such  a  way  that  his  interest 
must  be  deemed  to  have  been  as  fully  and  effectually  pre- 
sented and  protected  as  it  would  have  been  if  he  had.  been 
personally  present,  his  rights  will  be  concluded  by  the  de- 
cree."   MoCarnphell  V.  Mason,  151  111.  500. 

The  case  at  bar  is  clearly  distinguishable  from  those  where 
there  is  no  uncertainty  as  to  the  persons  in  whom  the  re- 
mainder vests.  PatUm  v.  Ladington,  103  Wis.  630.  Of 
course  the  case  is  distinguishable  from  those  where  the  trustee 
has  no  right  of  management  or  control,  no  right  of  posses- 
sion, no  power  of  disposition,  or  where  there  is  no  trustee 
having  right  or  authority  to  represent  such  contingent  in- 
terests. Upon  such  grounds,  some  of  the  cases  cited  by 
counsel  may  be  readily  distinguished. 

We  must  hold  that  the  plaintiffs  herein  are  bound  by  the 
judgment  of  April  25,  1861.  This  conclusion  makes  it  un- 
necessary to  consider  the  other  question  argued  by  counsel. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


In  bb  Linden:  Habeas  Corpus. 

Decesn^ber  17 ^  1901^  January  7, 190S. 

Con$titutumaIlaw:  Transfer  from  reformatory  to  tiate  prison:  Judicial 
power:  Construction  of  statutes:  Independent  enactment 

t  Seo.  4944/;  Stata  1898,  as  amended  by  ch.  28,  Laws  of  1899,  provides 
that  with  the  approval  of  the  governor  any  inmate  of  the  reform- 
atory  belonging  to  a  certain  class,  whose  continued  presence  there 
is  considered  detrimental  to  the  other  inmates,  may  be  transferred 
by  the  board  of  control  to  the  state  prison,  and  his  original  term  of 
imprisonment  shall  be  continued  therein.    Held,  that  such  pro* 
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yision  is  not  an  essential  or  integral  and  interdependent  part  of  the 
general  statute  relating  to  indeterminate  sentences  and  reforma- 
tory treatment,  and  its  validity  maybe  determined  independently 
of  the  latter. 
2L  Such  a  decision  does  not  take  from  thecourto  or  confer  upon  admin- 
istrative officers  any  judicial  power  which,  by  aea  2,  art  Vll, 
Ck>nst,  is  vested  in  the  courts;  and  the  oourts  will  not  review  or 
disturb  the  acts  of  state  officers  in  making  such  a  transfer  unless  it 
is  shown  that  they  have  so  perverted  the  law  as  to  make  its  ezei^ 
cise  invasive  of  the  courts*  field  or  subversive  of  constitutional 
guaranties. 

TTat^eas  corpus  to  the  warden  of  the  state  prison.  Pris- 
oner remojided. 

A  writ  of  habeas  corpus  to  the  warden  of  the  state  prison 
at  Waupun,  in  response  to  which  the  petitioner  is  produced 
before  us.  By  the  petition,  confirmed  by  the  return,  it  is 
made  to  appear  that  he  was  convicted  of  burglary,  and  on 
the  5th  day  of  December,  1899,  sentenced  to  the  state  re- 
formatory at  Green  Bay  for  a  term  of  from  one  to  five 
years,  in  accordance  with  sees.  4944^]^  4944<!,  Stats.  1898, 
as  amended  hj  ch.  28,  Laws  of  1899,  and  that  on  January 
16, 1900,  he  was,  by  order  of  the  state  board  of  control, 
with  the  approval  of  the  governor,  transferred  to  the  state 
prison  at  Waupun,  in  pursuance  of  the  authority  conferred 
by  sec.  4944/*,  Stats.  1898,  as  amended  by  same  act,  and  at 
the  time  of  the  issue  of  the  writ  was  confined  at  said  latter 
institution  by  virtue  of  said  sentence  and  order. 

For  the  petitioner  there  was  a  brief  by  Earl  P.  Finch^ 
and  oral  argument  by  Archibald  McPhaU. 

For  the  respondent  there  was  a  brief  by  the  Attorney 
Oeneral,  and  oral  argument  by  B.  F.  Hamilton^  second  as- 
sistant attorney  general. 

DoDOB,  J.  The  only  complaint  made  by  the  petitioner  is 
that  his  confinement  in  the  state  prison  at  Waupun  is  illegal, 
for  the  reason  that  under  his  sentence  he  has  a  right  to  be 
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imprisoned  only  at  the  reformatory  at  Green  Bay,  and  that 
the  statute  (sec.  4944/)  is  unconstitutional,  as  vesting  judi- 
cial power  in  the  state  board  of  control  and  in  the  governor 
contrary  to  sec.  2,  art.  VII  of  the  constitution,  which  pro- 
vides: 

*^  The  judicial  power  of  this  state,  both  as  to  matters  of 
law  and  equity,  shall  be  vested  in  a  supreme  court,  circuit 
courts,  courts  of  probate,  and  in  justices  of  the  peace." 
Sec.  4944/,  as  amended  by  ch.  28,  Laws  of  1899,  provides: 
"With  the  approval  of  the  governor  any  inmate  of  the 
reformatory  belonging  to  class  one  whose  continued  pres- 
ence there  is  considered  detrimental  to  the  other  inmates, 
may  be  transferred  by  the  board  to  the  state  prison,  and 
his  original  term  of  imprisonment  shall  be  continued  therein. 
Convicts  in  the  state  prison  belonging  to  class  one  as  afore- 
said and  in  any  county  jail  belonging  to  class  two  may,  with 
like  executive  approval,  be  transferred  from  any  of  those 
institutions  to  the  reformatory  and  may  be  returned  to  the 
institution  from  which  they  were  respectively  taken." 

It  has  been  held  in  Illinois,  upon  reasoning  which  seems 
.  to  as  cogent,  that  a  similar  section,  conferring  authority 
npon  the  executive  for  the  transfer  of  prisoners  from  one 
penal  institution  to  another,  is  not  an  essential  or  integral 
and  interdependent  part  of  the  general  statute  with  refer- 
ence to  indeterminate  sentences  and  reformatory  treatment 
of  convicts,  but  may  stand  or  fall  independently  of  the  rest 
of  the  act.    PeopU  v.  State  ReformaUyry,  148  111.  420,  425. 
We  see  no  reason  to  disagree  with  that  view.    The  state 
legislature,  having  seen  fit  to  establish  different  places  and 
institutions  for  imprisonment,  can  define  the  classes  of  pris- 
oners to  be  confined  in  either,  can  prescribe  the  term  and 
manner  of  their  confinement,  and  those  details  of  discipline 
and  the  like  necessarily  incident  thereto,  wholly  without 
regard  to  whether  or  not  they  shall  authorize  indeterminate 
sentences  with  their  usual  parole  privileges  and  the  like. 
We  therefore  deem  it  unnecessary  to  consider  other  ques- 
tions than  that  raised  by  the  petitioner;  namely,  whether, 
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by  the  section  quoted,  judicial  power  is  so  vested  otherwise 
than  in  courts  that  the  enactment,  viewed  as  an  independent 
one,  must  be  held  void. 

The  petitioner  does  not  make  it  very  apparent  in  what 
respect  he  claims  the  constitutional  delegation  of  judicial 
power  to  the  courts  is  infringed  by  the  provision  in  ques- 
tion. It  cannot  be  because  certain  executive  officers  are 
required  to  act  in  a  judicial  manner,  in  that  they  must  in- 
vestigate and  determine  facts  and  construe  the  law  appli- 
oable  thereto.  Such  duties  are  uniformly  cast  upon  execu- 
tive officers,  and  do  not  confer  upon  them  judicial  power 
such  as  is  exclusively  delegated  to  courts.  State  ex  rel.  Ellis 
v.-  Thorns^  ante^  p.  81. 

The  counsel  cites  to  us,  presumably  as  supporting  his  po- 
sition. Mills  V.  Oharleton^  29  Wis.  400,  and  Oliver  v,  Mc- 
Clurej  28  Ark.  555,  but  those  relate,  not  to  a  delegation  of 
judicial  power,  but  to  legislation  after  the  entry  of  a  judg- 
ment and  the  consequent  vesting  of  private  rights,  which 
modifies  or  takes  away  some  of  the  rights  so  vested.  The 
principle  of  those  cases,  of  course,  has  no  application  what- 
ever to  legislation  which  precedes  a  judgment  and  in  co- 
ordination with  which  it  is  entered. 

The  validity  of  legislation  generally  similar  to  that  be- 
fore us  has  been  sustained  in  many  states.  A  few  of  the 
more  direct  cases  may  be  mentioned.  In  Petition  of  Cos- 
sidy^  13  R.  I.  143,  an  entirely  similar  statute  was  under  con- 
sideration.    The  court  said: 

"  The  second  ground  is  that  the  statute  authorizing  the 
removal  is  unconstitutional,  because  it  confers  judicial  pow- 
ers on  the  board  of  state  charities  and  corrections,  ana  en- 
ables them  even  to  alter  the  sentence  of  the  court.  We 
think  this  ground  is  also  untenable.  The  statute  was  en- 
acted before  the  sentence  was  pronounced,  and  the  sentence 
must  therefore  be  held  to  have  been  pronounced  subject  to 
its  provisions.  And  the  power  ffiven  to  the  board  is,  in  oar 
opinion,  simply  disciplinarv,  and  not  in  the  constitutional 
sense  of  the  word  judicial.'' 
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In  Jiich  V.  Chamherlain^  104  Mich.  436,  the  subject  is  dis- 
cussed at  length,  both  as  to  the  power  of  the  legislature  over 
the  manner  in  which  sentences  should  be  executed,  and  the 
character  of  the  power  vested  in  executive  officers  by  a  stat- 
ute such  as  that  under  consideration.    It  was  there  said : 

"  The  legislature  has  full  authority  to  provide  prisons,  and 
to  determine  where  prisoners  may  be  sent;  and  the  courts 
have  no  discretion  as  to  the  place  to  which  criminals  may  be 
sentenced,  except  as  the  legislature  ^ives  it.  Such  discre- 
tion is  lodged  in  the  circuit  judges,  and  the^  act  judicially  in 
its  exercise.  But  this  doctrine  is  a  qualined  one,  or  rather 
the  order  of  the  judge  is  qualified  by  the  law  and  such  rules 
and  regulations  of  the  prisons  as  may  have  been  lawfully 
adopted.  Every  sentence  is  subject  to  these,  although  it 
does  not  mention  them.  .  .  .  The  judge  and  the  prisoner 
act  with  knowledge  of  this  fact,  and  must  be  presumed  to 
understand  that,  while  the  judge  may  or  may  not  sentence 
a  prisoner  to  one  or  another  institution,  there  is  an  existing 
law  under  which  he  may  be  lawfully  transferred.  The  sen- 
tence impliedly  subjects  him  to  this  when,  in  the  discretion 
of  the  proper  executive  officer  or  board,  crowded  prisons  or 
any  other  reasons  require  or  make  it  advisable." 

The  court  then  points  out  the  similarity  of  laws  which 
authorize  prisoners  sentenced  to  solitary  imprisonment  at 
hard  labor  to  be  enlarged,  or  to  be  employed  in  factories  or 
mines,  or  upon  highways,  outside  of  the  prison,  and  closes 
the  subject: 

"  The  sentence,  construed  hj  the  law,  is  to  the  designated 
prison,  but  subject  to  transfer  in  accordance  to  law." 

In  State  ex  rel.  AU'y  Om.  v.  PeterSy  43  Ohio  St.  629,  the 
court  considered  a  comprehensive  statute  authorizing  very 
wide  discretion  as  to  treatment  of  prisoners,  and  applicable 
as  well  to  existing  sentences  as  to  prospective  ones,  which  it 
held  neither  was  in  excess  of  legislative  control  over  judg- 
ments, nor  a  conferring  of  judicial  power  upon  executive 
officers.  Of  a  section  authorizing  a  board  to  modify  the 
sentence  of  the  court  to  solitary  confinement  when  necessary 
on  account  of  health,  and  to  transfer  insane  convicts  to  an- 
other institution,  the  court  said : 
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**It  cannot  serionslv  be  contended  that  this  is  an  interfer- 
ence with  the  judicial  functions  of  the  court,  but  is  rather 
the  exercise  of  that  guardianship  and  power  of  discipline 
which  is  vested  in  the  state,  to  be  exercised  through  the  leg- 
islative department,  for  the  safe-keeping,  proper  punishment, 
and  welfare  of  the  prisoner." 

In  In  re  Kliney  6  Ohio  C.  C.  215,  a  statute  placing  the 
time  and  manner  of  custody  of  a  prisoner  sentenced  for  life 
as  an  habitual  criminal  in  the  discretion  of  a  certain  board 
was  discussed  and  held  not  invasive  of  the  court's  judicial 
function. 

In  Re  Ra/rt/well^  1  Low.  536,  the  petitioner  had  been  sen- 
tenced by  a  United  States  court  to  be  "  confined  in  our  state's 
jail  at  Lenox  in  the  county  of  Berkshire. '*  The  legislature 
of  Massachusetts  caused  the  jail  for  the  county  of  Berkshire 
to  be  removed  from  Lenox  to  Pittsfield  in  the  same  county, 
and  the  petitioner  sought  enlargement  from  custody  there. 
The  court  held  that  the  sentence,  once  pronounced,  was  in- 
capable of  change  by  the  court,  but  that  the  execution  of  it, 
at  least  to  the  extent  of  meeting  the  situation  there  pre- 
sented, was  in  the  control  of  other  branches  of  the  govern- 
ment, and  illustrated  the  necessity  of  such  view  by  the  pos- 
sibility of  destruction  of  penal  institutions,  the  changes  of 
situation  which  might  make  the  literal  execution  of  the 
sentence  impossible,  or  for  other  reasons.  The  petitioner 
was  held  properly  incarcerated  in  the  jail  at  Pittsfield  under 
a  sentence  to  the' jail  at  Lenox. 

In  MiUer  v,  State^  149  Ind.  607, 623,  the  court, discussing  the 
indeterminate  sentence  and  power  in  executive  officers  to 
enlarge  the  prisoner,  held  that  the  sentence  was  to  be  con- 
strued, in  the  view  of  the  law,  as  one  for  the  entire  maximum 
term,  subject  to  the  contingency  that  the  administrative 
officers  should,  in  their  discretion  under  the  law,  shorten  the 
term  of  service,  and  said : 

"The  power  to  do  this  is  not  judicial  power,  but  is  a 
purely  mmisterial  or  administrative  power.    It  is  no  more 
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the  exercise  of  the  judicial  power  than  the  power  of  the 
governor  to  '  grant  reprieves,  commutations,  and  pardons, 
after  conviction.' " 

The  court  further  said  that  it  was  the  same  kind  of  power 
as  that  conferred  by  the  law  authorizing  credits  on  the  term 
for  good  conduct. 

.It  is,  perhaps,  unnecessary  to  quote  further.  The  views 
expressed  in  these  cases  are  adopted  as  sound  in  George  v. 
Peojple^  167  111.  447;  Opinion  of  Juaticea^  13  Gray,  618;  Con- 
lon^s  Case^  148  Mass.  168;  Comm,  v.  Brown^  167  Mass.  144. 

The  only  case  to  the  contrary  which  has  come  to  our  notice 
is  Comm,  ex  rd,  Johnson  v.  HaUoway^  42  Pa.  St.  446,  where 
a  law  providing  deductions  for  good  conduct  was  held  void 
as  applied  to  a  pre-existing  sentence,  and  also  as  being  too 
complicated  for  enforcement.  The  court,  however,  declared 
it  unconstitutional  as  to  a  subsequent  sentence,  as  invading 
the  judicial  power,  saying: 

"  The  court  could  not  have  taken  the  act  into  account  in 
measuring  the  sentence,  because  they  could  not  know  how 
many  days  of  abatement  the  prisoner  would  earn.  They 
could  fix  his  sentence  only  by  the  exercise  of  that  judicial 
discretion  which  the  constitution  has  vested  in  the  judi- 
ciary." 

The  reasoning  of  this  case  was  repudiated  in  State  v.  PeterSy 
mpraj  43  Ohio  St.  629,  and  it  does  not  seem  to  us  that  the 
assertion  is  well  founded.  On  the  contrary,  it  seems  plain 
that  the  court  might  well  have  taken  into  account  the  proba- 
bility of  good-time  allowance,  which  is  rendered  reasonably 
certain  by  such  statutes,  and  have  measured  the  sentence 
pronounced  accordingly. 

The  subject  has  had  no  discussion  in  Wisconsin,  though  it 
was  referred  to  with  reference  to  the  good-conduct  law  in 
Baker  v.  State^  88  Wis.  140,  157,  which,  presumably  on  the 
authority  of  Comm,  ex  rel,  Johnson  v,  Hallowayy  sujpra^  was 
said  to  be  of  doubtful  validity. 

In  the  light  of  this  array  of  authority,  although  we  do  not 

Voi.  112  —  84 


Digitized  by  VjOOQIC 


530  SUPREME  COURT  OF  WISCONSIN.       [Jak. 

In  re  Linden,  112  Wi&  528. 

adopt  all  that  is  said  in  some  of  the  cases,  we  are  con- 
strained to  the  conclusion  that  the  particular  provision  now 
assailed  does  not  take  from  the  courts,  nor  vest  in  adminis- 
trative officers,  a  judicial  power,  in  the  sense  in  which  that 
expression  is  used  in  the  constitution.  In  the  nature  of 
things  there  must  be  disciplinary  power  exercised  by  those 
who  execute  the  sentence  of  the  court,  and  certainly,  where 
those  powers  are  declared  by  legislation  in  advance,  the 
court's  judgment  must  be  deemed  to  be  framed  in  contem- 
plation thereof.  Doubtless  this  field  of  legislation  has  its 
limits.  For  example,  it  would  not  be  permissible  to  vest 
elsewhere  than  in  the  courts  the  authority  tD  adjudge  what 
the  sentence  should  be,  even  after  a  formal  judicial  convic- 
tion. On  the  other  hand,  the  extent  to  which  solitary  con- 
finement denounced  by  the  court  may  be  mitigated  in 
deference  to  the  health  of  the  convict,  or  in  which  solitary 
imprisonment  not  denounced  by  the  court  may  be  added  as 
discipline  for  ill  conduct  while  in  prison,  cannot  well  be 
vested  otherwise  than  in  those  officers  who,  in  detail,  are  to 
have  the  care,  custody,  and  control  of  the  prisoner.  Again, 
the  separation  and  segregation  of  prisoners,  so  that  an  ob- 
noxious or  pernicious  one  shall  not  unduly  corrupt  or  disturb 
the  conduct  of  the  others,  is  within  the  field  where  the  or- 
dinary procedure  and  judicial  attitude  of  the  court  is  un- 
necessary, and  from  which  cannot  be  excluded  the  executive 
officers.  Again,  the  reasoning  of  some  of  the  above  cited 
cases  is  irresistible  upon  the  propriety  of  power  in  the  leg- 
islature, or  those  to  whom  it  may  delegate  it,  over  the  loca- 
tion of  prisons  and  the  circumstances  under  which  prisoners 
confined  in  one  may  be  transferred  to  another.  Absence 
of  that  power  would  make  it  impossible  to  meet  uncontrol- 
lable physical  changes  of  conditions. 

When,  therefore,  the  legislature  is  fairly  and  in  good  faith 
within  these  fields,  it  cannot  be  said  to  curtail  or  divert  ju- 
dicial power  from  the  courts.    We  have  had  in  this  state, 
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from  its  earliest  times,  a  multitude  of  regulations,  the  pro- 
priety of  which  has  not  been  questioned,  except  in  the  in^ 
stance  above  referred  to  in  Baker  v.  State.  They  are  illus- 
trative of  those  things  which  are  ordinarily  deemed  proper 
for  delegation  to  executive  and  administrative  officers.  Those 
now  existing  are  largely  contained  in  sees.  4915-4929,  Stats. 
1898,  dating  from  1873.  There  we  find  that  prisoners  are 
to  be  governed  by  the  warden  in  the  manner  prescribed  by 
law,  the  rules  and  regulations  of  the  prison,  and  in  conform- 
ity to  the  sentence  (sec.  4915);  that  convicts  sentenced  to 
the  state  prison  may  be  employed  outside  of  the  prison  yard 
(sec.  4927);  that  good-time  allowances  may  be  made  and 
convicts  discharged  before  the  end  of  their  terms  (sec.  4928); 
that  the  board  may  exempt  from  solitary  confinement  pre- 
scribed by  a  sentence,  for  good  conduct  (sec.  4929);  and  also 
that  the  board  may  transfer  insane  prisoners,  with  the  ap- 
proval of  the  governor,  to  hospitals  for  the  insane  (sec.  4944). 
Turning  then  to  the  section  now  assailed,  sec.  4944/,  as 
amended,  the  act  authorized  is  that  of  transfer  from  one 
penal  institution  to  another,  which,  if  upon  proper  grounds, 
is,  as  above  stated,  permissible  to  the  legislature.  It  is  au- 
thorized not  in  absolute  discretion,  but  when  the  continu- 
ance of  the  convict  at  the  reformatory  is  considered  detri- 
mental to  the  other  inmates.  It  is  thus  confined  strictly  to 
a  purpose  of  prison  discipline,  also  a  field  not  necessarily 
confided  to  the  judiciary.  We  are  therefore  constrained  to 
the  conclusion  that  the  legislation,  as  such,  is  proper,  and  if 
executed  in  accordance  with  its  purpose  neither  takes  from 
the  courts  nor  confers  upon  the  board  of  control  and  gov- 
ernor those  judicial  powers  which,  under  the  constitution, 
must  be  confined  to  the  former.  Should  the  executive  offi- 
cers so  pervert  the  law  as  to  make  its  exercise  invasive  of 
the  courts'  field  or  subversive  of  the  constitutional  guaranty 
against  deprivation  of  liberty  without  due  process  of  law,  it 
may  well  be  that  their  action  could  be  reviewed  and  cor- 
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rected  by  the  courts;  but  of  that  nothing  is  alleged  or  pre- 
sented in  the  present  case. 

Our  conclusion  is  that  the  law  is  valid,  and  that,  no  show- 
ing being  made  of  any  impropriety  in  its  execution,  the 
jurisdiction  exists  in  the  board  and  governor  to  transfer  the 
petitioner  to  the  state  prison  at  Waupun,  and  that  he  is  now 
held  by  the  respondent,  the  warden,  under  the  sentence  of 
the  circuit  court  for  Fond  du  Lac  county  and  the  duly  ap- 
proved order  of  said  board ;  which  are  a  suflScient  justifica- 
tion for  his  retention. 

By  the  Court. —  The  petitioner  is  remanded  to  the  warden 
of  the  state  prison,  to  hold  as  before  the  writ  issued. 


Thb  J.  G.  Waonee  Company,  Respondent,  vs.  Cawkeb  and 
others,  Executors,  Appellants. 

December  17 y  1901  —  January  7, 190t> 

(1)  Appeal:  Consent  to  finding,  (2-6)  Building  contracts:  Architect's 
authority:  Condition  precedent:  Waiver:  Liquidated  damages  or 
penalty:  Time  of  completion:  Deduction  for  delay:  Impeaching 
award  of  architect 

1.  By  permitting  the  trial  court  to  answer  a  question  in  a  special  ver- 

dict a  party  is  precluded  from  raising  an  objection  to  that  finding. 

2.  A  building  contract  fixed  a  date  for  completion  of  the  work  and 

provided  for  an  allowance  to  the  owner  of  a  certain  amount  per 
day  as  liquidated  damages  in  case  of  delay,  but,  should  the  con- 
tractor be  delayed  by  the  act  or  neglect  of  the  owner,  archi- 
tect, or  other  contractors,  the  time  fixed  for  completion  was  to  be 
extended  for  a  period  equivalent  to  the  time  so  lost;  but  no  such 
extension  was  to  be  made  unless  a  claim  in  writing  therefor  was 
presented  to  the  architect  within  twenty-four  hours  of  the  occur- 
rence of  such  delay.  Held,  that  the  pres^tation  of  such  claim 
was  a  condition  precedent  to  the  right  of  the  contractor  to  claim 
an  extension  of  the  time  for  completion,  and  that  the  architect 
could  not  waive  such  condition. 
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db  If  the  8(H3alled  "liquidated  damages  "  stipulated  in  a  building  con- 
tract  are  largely  in  excess  of  the  actual  damages,  the  court  will 
pronounce  the  sum  so  fixed  as  a  penalty  and  allow  the  recovery 
of  such  damages  only  as  are  fair  and  reasonable  under  the  circum- 
stances. 

4  In  an  action  on  a  building  contract  the  plaintiffs  manager  testified 
that  the  building  was  completed  on  a  certain  day;  but  it  appeared 
that  on  thiftt  day  he  wrote  a  letter  to  the  architect  stating  that 
$500  would  complete  the  work  under  .the  contract,  and  asking  for 
an  estimate  for  the  balance  due,  less  that  amount  and  retainage. 
Defendants  testified  that  the  building  was  not  completed  until 
some  time  afterwards.  Held,  that  a  finding  of  the  special  verdict 
that  the  building  was  completed  on  the  day  claimed  by  plaintiff 
was  clearly  against  the  evidence. 

5L  To  impeach  the  action  of  an  architect  in  certifying  the  amount  due 
uiiider  a  building  contract*,  the  evidence  must  be  clear  and  convinc- 
ing and  point  with  reasonable  certainty  to  mistake,  fraud,  or  col- 
lusion. 

^  Upon  such  a  question  the  testimony  on  behalf  of  the  contractor  was 
to  the  effect  that  the  architect  said  that,  personally,  he  would  not 
insist  upon  a  deduction  for  delay,  but  that  the  defendants  claimed 
a  certain  number  of  days  delay  and  insisted  that  he  make  the 
stipulated  deduction  therefor,  and  that  he  expected  to  get  more 
work  from  them  and  would  have  to  yield  to  their  demands.  On  the 
other  side  were  positive  denials  of  such  statements,  and  assurances 
of  the  utmost  good  faith.  Held,  that  the  evidence  was  insufficient 
to  show  fraud  or  collusion  in  allowing  the  deduction. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  LuDwio,  Judge.     Reversed, 

On  June  16, 1897,  the  plaintiflf  entered  into  a  written  con- 
tract with  the  defendants  to  furnish  and  set  up  the  steel  and 
iron  to  be  used  in  the  construction  of  a  building  to  be  erected 
bjr  the  defendants  in  the  city  of  Milwaukee  for  the  sum  of 
$16,458.  The  work  was  to  be  done  under  the  direction  and 
to  the  satisfaction  of  Howland  Russell,  the  architect.  The 
entire  framework  was  to  be  completed  by  October  9, 1897, 
and  all  work  for  the  building  by  November  15th  following. 
N'o  alterations  were  to  be  made  in  the  work  shown  by  the 
drawings  and  specifications  except  upon  the  written  order 
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of  the  architect.  In  case  the  bailding  was  not  completed  at 
the  time  specified  it  was  agreed  that  the  owner  was  to  be 
allowed  the  sum  of  $50  per  day,  as  liquidated  damages,  for 
every  day  after  that  date  the  work  remained  unfinished.  It 
was  further  provided  that,  should  the  contractor  be  ob- 
structed or  delayed  in  the  prosecution  or  completion  of  his 
work  by  the  act,  neglect,  delay,  or  default  of  the  owner, 
architect,  or  any  other  contractor,  etc.,  the  time  fixed  for 
the  completion  of  the  building  should  be  extended  for  a 
period  equivalent  to  the  time  so  lost;  "  but  no  such  allow- 
ance shall  be  made  unless  a  claim  therefor  is  presented  in 
writing  to  the  architect  within  twenty-four  hours  of  the  oc- 
currence of  such  delay.  The  duration  of  such  extension 
shall  be  certified  by  the  architect; "  but  an  appeal  from  his 
decision  might  be  made  to  arbitration.  Payments  were  to 
be  made  upon  written  certificates  of  the  architect  to  the 
eflfect  that  such  payments  had  become  due.  The  contract 
contained  other  provisions,  not  material  to  this  litigation. 
Plaintiff  entered  upon  the  work,  and,  not  being  paid  in  full, 
brings  this  action  to  recover  the  balance  claimed  to  be  due. 

The  complaint,  among  other  things,  alleged  that  plaintiff 
had  completed  the  contract;  that  defendants  had  failed  to 
pay  the  balance  due,  of  $2,808 ;  that  the  architect,  without  any 
cause,  refused  to  issue  a  certificate  therefor,  as  required  by 
the  contract;  that  the  defendants  had  conspired  and  col- 
luded with  the  architect,  and  instigated  him  to  withhold 
said  certificate,  to  prevent  plaintiff  from  securing  its  just 
demands.  A  second  cause  of  action  was  for  extra  work 
done  on  the  building  amounting  to  $343.16,  and  contained 
similar  allegations  as  to  the  architect's  withholding  a 
certificate  of  such  extras. 

As  to  the  first  cause  of  action,  the  answer  admitted  the 
contract,  denied  performance  and  all  allegations  of  collu- 
sion, and  alleged  payment  of  all  certificates  of  the  architect 
which  had  been  presented.    To  the  claim  for  extras  the 
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defendant  set  up  the  clause  in  the  contract  as  to  to  the 
requirement  of  a  written  order  from  the  architect,  and 
alleged  that  if  exlra  work  was  done  it  was  without  such 
order.  For  a  counterclaim  the  defendants  set  up  the  clause 
in  the  contract  as  to  completion  of  the  work,  and  alleged 
that  plaintiff  did  not  complete  the  building  until  more 
than  thirty-two  days  after  the  time  stipulated.  Damages 
in  the  sum  of  $1,600  were  claimed. 

In  a  reply  the  plaintiff  alleged  that  the  delay  mentioned 
was  caused  by  defendants  and  the  architect  not  furnishing 
drawings  and  data  to  enable  it  to  prosecute  the  work,  by 
contractors  of  other  parts  of  the  building,  and  by  changes 
and  alterations  in  the  building  made  by  defendants;  that 
no  claim  in  writing  for  such  delay  was  presented  to  the 
architect,  because  the  defendants  requested  the  delay  and 
promised  plaintiff  that  it  would  not  be  necessary  to  secure 
any  certificate  of  extension  from  the  architect;  also  that 
errors  were  discovered  in  the  drawings  and  stipulations, 
upon  the  discovery  of  which  work  was  to  stop,  and  the 
work  was  thereby  delayed  more  than  thirty-two  days  after 
November  15,  1897. 

On  the  trial  it  was  shown  that  the  architect  delivered  to 
plaintiff  the  following  final  certificate: 
"  $1,551.16  Certificate. 

"Milwaukee,  Wis.,  June  11, 1898. 
"  To  Estate  of  K  Hwrrison  Cawker: 

"This  is  to  certify,  that  The,  J.  O.  Wagner  Co.y  contractor 
for  the  steel  and  iron  work  of  the  *  Cawker  Bldgs.,'  is-  en- 
titled to  a  payment  of  $1,551.16,  by  the  terms  of  contract, 
dated  July  10, 1897. 

"HowLAND  Russell,  Architect. 

Contract  price |16,45a00 

Ra.  brought  forward |2,80a00 

Remarks: 

Extra $34ai6 

This  certificate $1,551.16 

Balance., $1,600.00   Forfeited  by 

83  days'  delay  at  $50.00  per  day." 
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Plaintiflf  protested  against  the  allowance  for  delay.  He 
presented  the  certificate  for  payment.  The  defendants  of- 
fered to  pay  if  he  would  receipt  in  full  for  all  demands. 
This  the  plaintiflf  declined  to  do.  Testimony  was  given  by 
plaintiflf  tending  to  show  that  the  architect  had  waived  a 
written  order  as  to  extra  work  and  the  written  notice  re- 
garding the  claim  for  delay  in  the  work,  required  by  the 
contract.    The  following  special  verdict  was  rendered: 

'*  1.  Did  the  plaintiflf  complete  and  furnish  all  the  work 
and  materials  called  for  by  its  contract  with  the  defendants? 
A.  {hy  the  court)  Yes. 

"  2.  What  portion  of  the  price  named  in  the  contract  re- 
mains unpaid,  and  what  is  tne  interest  thereon  at  the  rate 
of  six  per  cent,  per  annum  from  time  the  work  was  com- 
menced? A.  Balance  unpaid  on  contract,  $2,808.00;  inter- 
est to  date,  $486.00,— total  $3,294.00. 

"  3.  Did  the  plaintiff,  at  the  defendants'  request,  furnish 
certain  extra  work  and  materials  in  the  construction  of  the 
Cawker  Building,  and  what  was  the  value  thereof,  with  in- 
terest thereon  at  the  rate  of  six  per  cent,  per  annum  from 
the  completion  of  the  work?  A.  {by  the  ooti^t)  Yes.  Value 
of  extras,  $343.16;  interest  thereon,  $55.85,— total,  $399.01. 

"  4.  Did  the  defendants  waive  that  provision  of  the  con- 
tract requiring  that  no  alteration  should  be  made  on  the 
work  except  on  the  written  order  of  the  architect.  A.  ( by 
the  court)  Yes. 

"5.  Was  the  architect,  Howland  Russell,  actuated  by 
fraud,  collusion  with  the  owner,  or  bad  faith  in  rendering 
the  decision  embodied  in  the  certificate  which  has  been 
offered  in  evidence  as  to  the  amount  due  the  plaintiff  upon 
the  contract?    A.  Yes. 

'*  6.  If  you  answer  the  first  question  in  the  aflBrmative,  did 
the  defendants  waive  that  provision  of  the  contract  requir- 
ing that  no  allowance  or  extension  oif  time  should  be  given 
for  delays  unless  the  claim  therefor  should  be  presented  to 
the  architect  within  twenty-four  hours  of  the  occurrence  of 
the  delav  ?    A,  Yes. 

"  7.  Ir  you  answer  the  fifth  question  in  the  aflBrmative, 
when  did  the  plaintiff  complete  that  portion  of  the  work 
comprised  within  the  contract?    A.  November  27,  1897. 

"  8.  If  you  answer  the  fifth  question  in  the  aflBrmative,  then 
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-did  the  defendants,  prior  to  the  15th  day  of  November, 
1897,  delay  the  plaintitf  in  the  prosecution  of  its  contract 
work,  and,  if  so,  how  long  ?    A.  Yes,  fifty-six  days." 

Plaintiff  moved  for  judgment^  and  defendants  to  set  aside 
the  verdict  and  for  a  new  trial.  Plaintiff's  motion  was 
granted,  and  judgment  was  entered  in  its  favor,  from  which 
defendants  take  this  appeal 

For  the  appellants  there  was  a  brief  by  i?yan,  Ogden  dk 
Bottum^  and  oral  argument  by  Z.  M.  Ogden, 

For  the  respondent  there  was  a  brief  by  Natfi.  Perdea 
<&  Sonsj  and  oral  argument  by  G,  D.  Ooff. 

Babdeen,  J.  One  important  stipulation  in  the  written 
contract  was  that  no  alterations  should  be  made  in  the  work 
shown  or  described  by  the  drawings  and  specifications  ex- 
-cept  upon  the  written  order  of  the  architect.  It  seems  to 
have  been  assumed  on  the  trial  that  this  stipulation  was  suf- 
ficiently broad  to  cover  extra  work,  and  was  of  such  a  char- 
-acter  as  that  the  architect  might  waive  its  provisions.  There 
is  no  dispute  but  that  extra  work  was  performed,  and  the 
amount  thereof  was  determined  by  the  architect  and  in- 
-cluded  in  the  final  certificate.  It  is  not  claimed  that  such 
work  was  done  upon  the  written  order  of  the  architect,  but 
it  is  claimed  that  defendants  waived  that  provision  of  the 
contract.  Whether  the  architect  had  any  power  to  waive 
contract  provisions  of  that  kind  is  very  doubtful ;  but,  de- 
fendants having  consented  that  the  court  should  answer 
question  4  of  the  verdict  without  submission  of  the  fact  to 
the  jury,  that  question  is  not  now  before  us  for  decision. 
Permitting  the  court  to  answer  that  finding  in  the  affirma- 
tive precludes  the  defendant  from  raising  any  objection  to 
the  finding  at  this  time. 

A  much  more  serious  question  arises  regarding  the  answer 
to  the  sixth  question.  There  is  absolutely  no  evidence  in 
the  case  that  the  defendants  have  personally  done  anything 
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from  which  a  waiver  of  the  requirement  regarding  making 
claim  for  an  extension  of  time  can  be  argued.  The  contract 
provides  that  the  plaintiff  should  complete  the  entire  frame- 
work of  the  building  by  October  9th,  and  complete  all  work 
by  November  15th.  In  case  of  failure  so  to  do  the  plaintiflf 
was  to  allow  $50  per  day  as  liquidated  damages  for  every 
day  after  said  last-mentioned  date  that  the  work  remained 
unfinished.  Should  the  plaintiff  be  delayed  by  the  act,  neg- 
lect, delay,  or  default  of  the  owner,  architect,  or  any  other 
contractor,  then  the  time  fixed  for  the  completion  of  the 
.  building  was  to  be  extended  for  a  period  equivalent  to  the 
time  so  lost,  but  no  such  allowance  was  to  be  made  unless  a 
claim  in  writing  therefor  was  presented  to  the  architect 
within  twenty-four  hours  of  the  occurrence  of  such  delay, 
and  the  duration  of  such  delay  was  to  be  certified  to  by  him, 
subject  to  an  appeal  to  arbitration.  It  is  admitted  that  no 
claim  in  writing  for  such  delay  was  ever  presented  to  the 
architect.  It  is  also  true  that  plaintiflf  had  no  communi- 
cation with  the  defendants  on  the  subject  prior  to  the  final 
completion  of  the  building.  The  plaintiflf  rests  its  failure 
to  comply  with  this  condition  of  the  contract  upon  a  con- 
versation had  by  its  general  manager  with  the  architect 
during  the  progress  of  the  work,  in  which  the  latter  told 
him  that  it  would  not  be  necessary  to  give  a  written  notice 
or  demand  for  additional  time.  It  seems  to  have  been  as- 
sumed on  the  trial  that  the  architect  had  power  to  waive 
performance  of  these  conditions  of  the  contract. 

The  importance  of  thts  stipulation,  as  well  as  its  purpose, 
is  manifest.  The  very  contest  that  has  arisen  in  this  case 
demonstrates  the  necessity  of  some  such  cautious  provision. 
Disputes  frequently  arise  between  diflferent  contractors,  or 
the  owner  and  the  architect,  as  to  responsibility  for  delays 
in  the  work.  Owners  are  very  much  in  the  power  of  con- 
tractors and  architects.  To  avoid  the  uncertainty  of  verbal 
disputes,  and  to  prevent  the  contractors  from  making  claims 
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for  delay  after  the  building  has  been  finished,  is  clearly  the 
purpose  of  such  provisions.  They  are  for  the  benefit  of  both, 
especially  for  the  owner.  The  plaintiff  knew  that  it  could 
have  no  claim  for  delay  for  any  reason  unless  it  made  a 
claim  in  writing  within  twenty-four  hours  after  its  occur- 
rence. If,  relying  on  the  assurance  of  the  architect,  it  chose 
to  go  on  with  the  work  without  placing  itself  within  the 
protection  of  the  contract,  it  must  bear  the  consequences, 
unless  we  can  say  the  architect  had  authority  to  waive  this 
condition. 

As  we  have  already  said,  the  purpose  of  this  stipulation 
was  to  protect  the  defendants  from  stale  claims  for  delay, 
which  might  be  based  upon  oral  understandings,  and  made 
when  it  might  be  difficult  to  prove  the  facts  in  relation 
thereto.  The  giving  of  the  notice  was  a  condition  precedent , 
to  any  authority  on  the  part  of  the  architect  to  act.  The 
latter  was  not  a  general  agent  of  defendants.  He  had  only 
such  authority  as  was  given  him  under  the  contract.  Thus, 
in  California  an  architect,  without  special  authority  con- 
ferred by  the  written  contract,  was  not  authorized  to  receive 
notice  of  an  assignment  of  a  building  contract.  Renton^  II, 
&  Co,  V,  Monnier^  77  Cal.  449.  He  has  no  power  to  bind  the 
owner  for  extra  work  unless  it  is  done  as  the  contract  pre- 
scribes. Baltimore  C.  Co,  v.  Coburn^  7  Md.  202;  Stark 
weather  v.  Ooodmany  48  Conn.  101.  See  Condom  v.  Jersey 
City^  43  N.  J.  Law,  452;  Sutherland  v.  Morris^  45  Hun,  259; 
Fitzgerald  v,  Moran^  141  N.  T.  419.  Where  the  contract 
provided  that  no  claim  for  extra  work  should  be  allowed 
"  unless  the  same  should  be  done  in  pursuance  of  a  written 
order  from  the  engineer  in  charge,  and  the  claim  made  at 
the  first  settlement  after  the  work  was  executed,"  it  was 
held  that  the  engineer  had  no  power  to  alter  or  change  the 
contract,  and  no  allowance  for  extra  work  could  be  made 
without  proof  of  performance  of  the  conditions  precedent  in 
the  contract   Woodruff  v.  E.  (&  P.  R,  Co.  108  N.  Y.  39.   In 
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Thayer  v,  V.  C.  H.  Co.  24  Vt.  440,  as  between  the  company 
and  their  contractors,  the  contract  seems  to  have  expressly 
denied  the  power  of  the  engineer  to  bind  the  company  for 
extra  work,  except  in  a  particular  mode,  in  writing,  and 
then  the  claim  to  be  presented  and  adjusted  in  a  prescribed 
time  and  mode.  It  was  held  there  was  nothitfg  in  the  gen- 
eral duties  of  the  engineer  to  authorize  him  to  vary  the  con- 
tract and  employ  others  to  do  such  work.  Vcmdenoerker  v, 
F.  C.  R,  Co.  27  Vt.  125,  was  a  similar  case,  in  which  the 
court  s^id : 

"  No  one  could  for  a  moment  be  led  into  any  misappre- 
hension as  to  the  extent  of  the  engineer's  authority  to 
charge  the  company  by  vary^ing  the  existing  conditions  or 
makmg  new  ones.  The  engineers  were  there  for  no  such 
purpose,  and  they  had  no  such  agency,  except  under  spe- 
cific limitations  and  restrictions,  and  they  did  not,  as  to  this 
item,  assume  to  do  any  such  thing." 

See,  also,  Yanderw&rker  v,  V.  C.  R.  Co.  27  Vt.  130;  Lewis 
V.  Slacks  27  Mo.  App.  119.  In  Dodge  v.  McDonnM^  14  Wis. 
553,  where  one  had  employed  an  architect  to  make  plans 
for  a  house  and  do  such  other  acts  as  architects  usually  do 
as  such,  and  had  engaged  a  contractor  to  do  the  work  and 
furnish  the  materials,  and  had  placed  money  in  the  archi- 
tect's hands  to  be  paid  on  the  contractor's  order,  it  was  held 
that  this  did  not  warrant  a  finding  that  the  architect  was 
the  general  agent  of  his  employer,  and  he  had  no  authority 
to  bind  him  by  new  contracts  for  materials  with  other  per- 
sons. See  Campbell  v.  Bay,  90  111.  363.  In  Starkweather  v. 
Ooodman,  48  Conn.  101,  a  builder  made  a  written  contract 
to  furnish  the  materials  and  build  a  house  for  defendant  ac- 
cording to  definite  plans  and  specifications  and  for  a  fixed 
sum,  all  the  materials  and  work  to  be  accepted  by  an  archi- 
tect named,  who  was  to  superintend  the  construction.  The 
builder,  under  the  direction  of  the  architect,  did  certain 
work  variant  from,  and  in  addition  to,  the  specifications, 
which  increased  the  cost  and  value  of  the  house.     Held  that 
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the  ordering  of  the  work  was  beyond  the  scope  of  the  archi- 
tect's agency,  and  that  the  defendant  was  not  liable  to  the 
builder  for  it    1  Hudson,  Building  Cont.  14,  says: 

"  An  architect  or  engineer  has  no  general  authority  ta 
dispense  with,  waive,  vary,  or  alter  the  conditions  of  a 
buildinff  contract.  His  duty  is  to  see  that  it  is  faithfully 
fulfilled  according  to  its  terms;  but  it  may  be  varied  by 
the  parties  themselves,  who  are  entitled  to  strict  compliance 
therewith,  or  bv  the  architect  under  special  authority  given 
him  on  that  behalf." 

This  rule  was  applied  in  Canada  in  Jones  v,  Reg,  7  Can. 
Sup.  Ct.  570,  which  contains  a  careful  discussion  of  both  the 
English  and  American  decisions. 

The  decisions  cited  indicate  the  almost  unvarying  rule 
that,  without  express  authority,  the  architect  cannot  waive 
important  conditions  ia  his  employer's  contract.  The  parties 
themselves  have  that  power,  and  the  courts  have  frequently 
recognized  it.  Bannister  v.  Patty^s  Ex^rs^  35  Wis.  215;  Mc- 
Pherson  v,  liockweU^  37  Wis.  159;  Boden  v.  Maker,  105  Wis. 
539,  and  Wambold  v.  Gehring,  109  Wis.  122, —  are  cases  in 
this  court.  A  proper  construction  of  the  contract  makes  the 
giving  of  the  notice  to  the  architect  a  condition  precedent 
to  the  right  of  plaintifiF  to  claim  an  extension  of  the  time 
for  the  completion  of  the  building.  It  was  a  condition  the 
architect  had  no  power  to  waive.  There  is  no  claim  that 
the  defendants  have  done  anything  to  waive  it. 

It  being  admitted  that  the  work  was  not  finished  within 
the  time  limited  by  the  contract,  the  defendants  were  en- 
titled to  damages  for  the  delay.  The  contract  stipulated 
$50  per  day  as  liquidated  damages.  We  are  unable  to  say 
from  the  evidence  whether  that  sum  is  so  disproportionate 
to  the  actual  injury  suffered  as  that  it  should  be  construed 
to  be  a  mere  penalty,  or  as  damages  fully  liquidated.  ,  See- 
man  V.  Biemann,  108  Wis.  365.  The  trial  court  seems  ta 
have  treated  it  as  liquidated  damages  and  denied  defendants 
the  right  of  showing  the  rental  value  of  the  building,  be> 
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cause  that  sum  was  stipulated  in  the  contract  The  discus- 
sion of  this  question  in  the  case  last  above  referred  to  ren- 
ders it  unnecessary  at  this  time  to  further  elaborate  it.  The 
uniform  rule  is  that  the  circumstance  that  damages  are 
stated  in  the  written  contract  does  not  absolutely  control 
the  courts.  If  the  sum  so  fixed  is  largely  in  excess  of  actual 
damages,  they  do  not  hesitate  to  pronounce  it  a  penalty,  and 
then  proceed  to  grant  such  as  are  fair  and  reasonable  under 
the  circumstances.  It  is  possible  that  on  a  new  trial  the 
defendants  may  be  found  entitled  to  damages  for  delay  in 
completing  the  building.  The  court  should  therefore  keep 
this  principle  in  mind  and  permit  only  such  recovery  as  is 
warranted  by  the  facts,  within  the  rule  of  the  Seemcm  Case. 
The  jury  found  that  plaintiff  completed  the  building  on 
November  27th,  a  delay  of  twelve  days.  The  defendants 
claim  a  delay  of  thirty-two  days.  Plaintiff's  testimony  is 
quite  inconclusive  on  the  subject.  The  manager  testified 
the  building  was  completed  on  the  day  mentioned ;  yet  there 
appears  in  the  record  a  letter  written  by  him  on  that  day 
asking  the  architect  for  an  estimate  on  account,  in  which  he 
says: 

"  We  figure  that  five  hundred  dollars  will  complete  all  the 
work  left  to  do  under  our  contract,  and  expect  to  ffet  an 
estimate  for  the  balance  due,  less  that  amount  and  the  re- 
tainage." 

These  two  statements  do  not  harmonize.  If  there  was 
yet  work  of  the  value  of  $500  to  be  done,  it  could  not  be 
well  said  that  the  building  was  finished.  In  view  of  the 
testimony  of  defendants  that  the  building  was  not  com- 
pleted until  some  time  afterwards,  the  finding  of  the  jury  as 
to  date  of  completion  had  very  little  to  rest  upon.  It  was 
clearly  against  the  evidence. 

The  evidence  offered  to  impeach  the  certificate  of  the 
architect  was  not  of  the  character  demanded  in  this  class  of 
cases.    In  Hudson  v.  McCarineyy  83  Wis.  331,  this  court  laid 
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down  the  rule  that  such  evidence  must  be  of  such  a  char- 
acter as  to  show  that  the  action  of  the  architect  was  grossly 
and  palpably  perverse,  oppressive,  and  unjust.  Or,  in  other 
words,  to  impeach  the  action  of  the  architect,  the  evidence 
must  be  clear  and  convincing  and  point  with  reasonable 
certainty  to  mistake,  fraud,  or  collusion.  The  substance  of 
the  evidence  upon  which  the  finding  of  the  jury  is  based  is 
that  the  architect  told  Mr.  Wagner  that  he,  personally, 
would  not  insist  upon  a  deduction  for  delay,  but  that  the 
defendants  had  given  him  thirty-two  days  as  the  time  the 
finishing  of  the  building  was  delayed,  and  insisted  that  he 
must  deduct  that  many  days  from  the  contract  price;  that 
he  expected  to  get  more  work  from  them  and  would  have 
to  yield  to  their  demands.  Such  evidence  does  not  show 
collusion.  The  defendants  were  merely  insisting  on  their 
legal  rights.  It  was  not  shown  that  they  brought  any  pres- 
sure to  bear  upon  the  architect^  or  used  any  undue  influence 
to  control  his  action  or  judgment.  On  the  other  side  we 
find  absolute  and  positive  denials  of  the  witnesses'  state- 
ments, and  assurances  of  the  utmost  good  faith.  The  evi- 
dence as  a  whole  is  far  from  being  clear,  satisfactory,  or 
convincing.  Indeed,  it  can  hardly  be  said  to  reach  beyond 
m^e  suspicion. 

We  see  no  error  in  the  other  assignments  raised  and  dis- 
cussed. 

By  the  Court, —  The  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 
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The  Edward  H.  Everett  CoMPAmr,  Respondent,  vs.  The 
Cumberland  Glass  Manufacturing  Company,  Appel- 
lant 

December  17, 1901  —  January  7, 190g. 

Brokers:  Sale  upon  unauthorized  terms:  Ratification:  Commissions, 

1.  In  an  action  by  a  broker  to  recover  a  commission  on  the  sale  of 
bottles  made  upon  terms  different  from  those  authorized  by  the 
defendant,  a  finding  of  the  trial  court  that  the  sale  was  approved 
and  confirmed  by  defendant  after  the  latter  had  been  notified  of 
all  material  terms  thereof,  is  held  to  have  been  justified  by  the 
reasonable  inferences  to  be  drawn  from  the  correspondence  be- 
tween the  parties  and  the  testimony  of  defendant's  manager. 

2l  Where  a  broker  effects  a  sale  of  a  definite  quantity  of  goods  for  his 
principal  and  the  sale  is  accepted  by  the  latter,  the  broker  becomes 
entitled  to  the  agreed  commission  on  the  entire  selling  price  even 
though  the  principal  fails  to  deliver  a  part  of  the  goods. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Lawrence  W.  Halsey,  Circuit  Judge.  Af- 
finned. 

Action  by  plaintiff  to  recover  $937.50  as  commission  on 
sale  of  5,000  gross  of  glass  bottles.  The  facts  were  sub- 
stantially as  follows: 

On  July  5,  1900,  defendant  authorized  plaintiff  to  sell 
5,000  gross  of  bottles,  at  $3.60,  five  per  cent,  commission, 
f.  o.  b.  Rochester,  thirteen  cents  freight  allowance  to  the  pur- 
chaser. On  the  same  day  plaintiff  sold  that  number  of  bot- 
tles for  the  defendant  to  the  Schlitz  Brewing  Company  at 
§4  per  gross,  delivered  in  Milwaukee, —  a  price  which,  meas- 
ured in  money,  exceeded  the  price  specified  by  defendant 
That  price  was  afterward  changed  by  agreement  between 
plaintiff  and  the  Schlitz  Brewing  Company  to  $3.75  per 
gross  at  Rochester,  with  the  thirteen  cents  freight  allow- 
ance.    On  July  6th  plaintiff  telegraphed  defendant: 

**  Have  sold  entire  lot  subject  to  Schlitz  of  Milwaukee  ap- 
proval soon  as  he  sees  sample.  Express  sample  to  him,  also 
to  us;  wire  answer;  must  rush  samples." 
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On  the  following  day,  July  7th,  this  telegram  was  con- 
firmed by  letter  containing  the  statement: 

"  As  to  the  price  to  invoice  these  bottles  we  will  advise 
you,  as  the  price  made  Schlitz  was  delivered  price,  but  it  is 
such  that  you  will  realize  the  same  as  per  your  dispatch  and 
contract  with  us." 

On  July  16th,  before  the  shipment  of  any  bottles,  plaintiff 
telegraphed  the  defendant  directions  to  ship  and  invoice  at 
$3.75,  with  thirteen  cents  freight  allowance.  The  defend- 
ant immediately  on  receipt  of  the  telegram  of  July  6th  ex- 
pressed a  sample  bottle  to  Schlitz,  and  some  time  about  July 
21st,  as  evidenced  by  a  letter  from  the  Schlitz  Company, 
commenced  shipping,  and  continued  shipments  up  to  July 
27th,  when  apparently  it  stopped,  having  then  shipped 
3,160  gross,  and,  notwithstanding  requests  from  both  the 
Schlitz  Company  and  from  plaintiff,  failed  to  ship  more 
than  that  amount.  Meanwhile,  on  July  3d,  defendant  sent 
a  letter  to  the  Schlitz  Company  direct,  in  which  it  made  an 
offer  of  5,000  gross  lof  bottles,  at  $3.75  per  gross,  f.  o.  b. 
Rochester,  less  thirteen  cents  freight.  That  offer  it  was 
requested  to  hold  open,  but  replied  that  it  could  not,  as  ' 
it  had  offered  them  elsewhere.  On  July  8th  the  Schlitz 
Company  telegraphed  that  it  would  take  the  5,000  gross, 
subject  to  2  per  cent,  steaming  guaranty,  which  offer  was 
accepted  by  the  defendant,  with  some  modification  as  to  the 
guaranty. 

The  court  found,  on  this  and  other  evidence,  referred  to 
in  the  opinion  so  far  as  necessary,  that  the  plaintiff  made 
sale  of  5,000  gross  of  bottles  in  pursuance  of  defendant's  offer 
to  it,  which  sale  was  approved  and  confirmed  by  the  de- 
fendant. It  also  found  that  the  whole  5,000  gross  were 
shipped  in  pursuance  of  such  sale  and  of  directions  from 
the  plaintiff,  and  received  and  accepted  by  the  Schlitz  Com- 
pany in  pursuance  of  such  sale,  but  in  that  respect  is  unsup- 
ported by  the  evidence,  except  as  to  3,160  gross.  Judgment 
Vol.112  — 85 
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upon  that  finding  was  accordingly  entered  in  favor  of  the 
plaintiff  for  $937.50,  or  five  per  cent,  upon  the  total  price  at 
$3.75  per  gross,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Quarles,  Spence  dk 
QtcarleSy  and  oral  argument  by  Geo.  Lines. 

N.  S.  Mv/rpJieyy  for  the  respondent. 

DoDOB,  J.  That  a  contract  was  made  to  pay  the  plaintiff 
five  per  cent,  if  it  would  make  sale  of  6,000  gross  of  bottles 
for  the  defendant  at  the  price  named  is  undisputed.  That 
the  plaintiff  did  in  good  faith  make  a  sale  in  attempted,  though 
not  exact,  compliance  with  those  terms,  is  also  undisputed. 
That  it  notified  defendant  that  it  had  sold,  and  defendant 
acknowledged  such  sale  as  made  in  pursuance  of  the  contract, 
is  established  by  the  act  of  the  latter  in  sending  samples  in 
pursuance  of  the  telegram  so  notifying  it.  At  this  point, 
however,  it  is  contended  by  defendant  that  no  binding  effect 
can  be  given  to  such  act,  because  it  was  not  notified  that  the 
sale  was  made  on  a  different  basis  ftom  that  authorized, 
namely,  on  the  basis  of  a  delivered  price  in  Milwaukee,  in- 
volving not  only  the  question  whether  the  difference  in  price 
would  cover  the  freight  from  Rochester  to  Milwaukee,  but 
also  the  risk  of  loss  and  injury  in  transportation.  But  within 
ordinary  course  of  mail,  say  a  couple  of  days  afterwards,  de- 
fendant was  notified  of  this  fact  by  the  letter  of  July  7th, 
that  letter  making  it  plain  that  plaintiff  understood  that  the 
sale  of  which  it  had  notified  defendant,  and  which  it  ex- 
pected the  latter  to  accept,  contained  that  term.  Defendant 
having  treated  that  sale  as  made,  clearly  the  duty  was  to 
to  notify  plaintiff  if  any  objection  existed  by  reason  of  that 
modification,  when  information  of  it  was  received.  Defend- 
ant then  made  no  response  whatever;  neither  did  it  upon  re- 
ceipt of  plaintiff's  letter  of  July  16th,  before  any  bottles  had 
been  shipped,  either  in  pursuance  of  plaintiff's  sale  to  the 
Schlitz  Brewing  Company  or  in  pursuance  of  defendant's 
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own  sale  to  the  same  company.  That  letter  certainly  gave 
information  of  plaintiff's  understanding  that  its  sale  had  been 
accepted  and  that  shipments  were  to  be  made  in  pursuance 
of  it.  Defendant  followed  that  letter  by  shipping  bottles  and 
invoicing  them  in  accordance  with  the  directions  of  that  let- 
ter. It  is,  of  course,  contended  that  the  latter  act  is  not  sig- 
nificant, because  that  shipment  was  equally  consistent  with 
the  understanding  that  it  had  sold  the  same  bottles  to 
Schlitz  and  was  merely  shipping  upon  its  own  sale.  That 
act  was,  however,  for  consideration  by  the  court,  with  the 
duty  to  draw  proper  inferences  therefrom  as  to  the  conduct 
and  intent  of  the  parties.  Another  significant  circumstance 
is  that  defendant  was  informed  by  letter  of  July  23d  that 
both  the  plaintiflf  and  the  Schlitz  Brewing  Company  under- 
stood the  shipments  which  were  then  being  made,  and  the 
transactions  with  reference  to  the  5,000  gross  of  bottles,  to 
be  under  and  in  pursuance  of  the  sale  by  the  plaintiflf.  To 
that  letter  and  to  that  point  of  view  the  defendant  made  no 
protest,  but  continued  shipping  up  to  the  27th  of  July.  On 
the  9th  of  August,  for  the  first  time,  did  it  suggest  any  repudi- 
ation of  the  plaintiff's  sale.  On  that  day  plaintiflf  telegraphed 
defendant  to  complete  the  shipment  of  the  5,000  gross,  and 
the  latter  replied  that  there  was  no  record  on  its  books  or 
letter  files  of  any  order  from  the  plaintiflf  to  ship  Schlitz  any 
bottles, "  with  our  acceptance  of  same."  This  correspondence 
was  supplemented  by  an  examination  on  the  stand  of  the  de- 
fendant's manager,  in  which  he  varied  his  position  somewhat, 
contending  that  his  conduct  in  August  was  due  to  an  under- 
standing that  the  samples  had  been  found  unsatisfactory 
under  plaintiflf's  sale  to  the  Schlitz  Brewing  Company,  and 
presenting  an  attitude  which  the  court  might  well  have  con- 
sidered significantly  evasive. 

In  the  light  of  this  evidence,  we  cannot  say  that  the  find- 
ing of  fact  by  the  trial  court  that  plaintiff's  sale  was  ap- 
proved and  confirmed  after  defendant  was  notified  of  all 
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material  parts  of  it  is  not  justified  by  reasonable  inferences 
to  be  drawn  from  the  correspondence  between  the  parties 
and  the  testimony  of  the  defendant's  manager  on  the  st-and. 
If  so,  the  liability  for  five  per  cent  on  the  selling  price,  not 
only  of  the  bottles  actually  shipped,  but  of  all  which  the 
plaintiff  sold,  necessarily  results. 
By  the  Cowrt —  Judgment  affirmed. 


The  JoxrBKAL  Company,  Respondent,  vs.  Simon,  Appellant. 

Decefspher  17, 1901  —  January  7, 190$, 

Contracts:  Preventing  performance:  Appeal:  Finding  auatained. 

The  question  being  whether  defendant  was  entitled  to  recover  upon 
an  offer  by  plaintiff  to  give  a  certain  sum  to  the  person  who  would 
"bring  about  an  investigation  of  the  circulation  of  the  even- 
ing newspapers  of  Milwaukee,  said  investigation  to  be  conducted 
by  an  expert  bookkeeper  .  .  •  and  a  representative  of  each 
newspaper,"  the  evidence  (stated  in  the  opinion)  is  held  to  sustain 
a  finding  of  the  trial  court  that  plaintiff  did  not  fail  to  perform,  but 
in  good  faith  co-operated  with  the  defendant  to  a  reasonable  extent 
to  bring  about  such  investigation,  and  that  it  was  prevented  by  the 
refusal  of  two  of  the  other  newspapers  to  allow  their  circulation  to 
be  investigated  pursuant  to  and  in  accordance  with  the  terms  of 
the  offer. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Affi/rmed. 

This  is  an  action  to  recover  $725.80,  with  interest  from 
May  10, 1899,  claimed  to  be  due  to  the  plaintiff  for  adver- 
tising  done  in  the  plaintiff's  newspaper  for  and  on  behalf  of 
the  defendant  and  at  his  special  instance  and  request,  be- 
tween March  1, 1899,  and  May  10,  1899,  inclusive,  at  an 
agreed  price,  according  to  the  itemized  statement  annexed 
to  the  complaint  and  made  a  part  thereof.  The  defendant 
answered  by  way  of  admissions  and  denials,  and  alleged  by 
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way  of  counterolaim,  in  effect,  that  the  defendant,  being  en- 
gaged in  the  dry  goods  business  under  the  name  of  the 
**  Boston  Store,"  and  an  advertiser  of  such  business  in  differ- 
ent journals  and  periodicals  in  Milwaukee,  did,  with  one 
David  Goodman,  accept  a  proposition  made  and  published 
by  the  plaintiff  in  its  newspaper,  January  6,  1899,  in  the 
words  and  figures  following: 

"  The  Journal  Company  will  give  the  sum  of  $500.00  in 
cash  and  a  contract  for  $1,000.00  in  advertising  to  the  ad- 
vertiser, advertising  agent,  or  advertising  agency  who  will 
hring  about  an  investigation  of  the  circulation  of  tne  evening 
newspapers  of  Milwaukee,  said  investigation  to  be  conducted 
bv  an  expert  bookkeeper  or  bookkeepers,  under  bond  (which 
the  Journal  Compamy  will  also  furnish),  and  a  representa- 
tive from  each  newspaper." 

It  is  then  alleged  that  in  pursuance  of  such  offer  the  de- 
fendant and  Goodman  did  bring  "  about  an  investigation  of 
the  circulation  of  the  evening  papers  of  Milwaukee ; "  that 
before  doing  so  the  defendant  and  Goodman  entered  into 
an  agreement  with  the  plaintiff  that  it  would  pay  the  de- 
fendant,*for  his  work  in  bringing  about  such  investigation, 
$250  in  cash,  and  $500  in  advertising,  to  be  done  in  the 
newspaper  published  by  the  plaintiff;*  that  the  defendant 
did  assist  Goodman  in  bringing  about  such  investigation  in 
January,  1899,  and  thereupon  the  plaintiff  became  indebted 
to  the  defendant  in  the  sum  of  $250  in  cash,  and  for  an 
order  for  $500  worth  of  advertising,  but  that  no  part  thereof 
had  been  paid ;  and  that  the  plaintiff  was  then  indebted  to 
the  defendant  in  the  sum  of  $750.  Judgment  was  prayed 
against  the  plaintiff  for  that  amount,  besides  costs. 

The  plaintiff  replied  by  way  of  admitting  that  the  plaint- 
iff was  a  corporation  engaged  in  publishing  the  Milwaukee 
Journal,  and  made  and  published  the  offer  mentioned,  and 
that  the  defendant  was  engaged  in  the  business  alleged,  but 
otherwise  denied  each  and  every  allegation  contained  in  the 
counterclaim. 
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A  trial  by  jury  having  been  waived,-  and  a  trial  of  sach 
issues  having  been  had,  the  court,  at  the  close  of  the  trial, 
found  as  matters  of  fact,  in  effect,  (1,  S)  that  the  plaintiff, 
at  the  request  of  the  defendant,  did  the  advertising  as  al- 
leged in  the  complaint,  and  that  the  same  was  reasonably 
worth  $725.80.;  (3)  that  iMay  11, 1899,  the  defendant  ceased 
to  send  his  advertisements  to  the  plaintiff,  and  discontinued 
advertising  in  the  plaintiflPs  newspaper;  (4)  that  January  5, 
1899,  the  plaintiff  published  the  offer  alleged  in  the  counter- 
claim and  above  set  forth;  (5)  that  the  defendant,  in  co- 
operation with  Goodman,  pursuant  to  said  offer,  undertook 
or  attempted  to  bring  about  an  investigation  of  the  circula- 
tion of  the  evening  newspapers  of  Milwaukee,  pursuant  to 
and  in  accordance  with  the  terms  and  conditions  of  said  ' 
offer;  (6)  but  that  he  did  not,  either  by  himself  or  in  co- 
operation with  Goodman  or  any  other  person,  bring  about  an 
investigation  of  the  circulation  of  the  evening  newspapers  of 
Milwaukee,  either  in  accordance  with  the  terms  of  the  offer 
or  otherwise,  and  no  investigation  of  the  circulation  of  the 
evening  newspapers  of  Milwaukee,  or  any  of  such  news- 
papers, was  ever  brought  about  by  the  defendant,  either  by 
himself  or  in  conjutiction  with  any  other  person,  pursuant 
to  the  terms  and  conditions  of  the  offer  so  made  by  the 
plaintiff;  (7)  that  the  plaintiff  did  not  prevent  the  bringing 
about  of  an  investigation  of  the  circulation  of  the  evening 
newspapers  of  Milwaukee,  pursuant  to  and  in  accordance 
with  the  terms  and  true  meaning  of  its  offer,  and  did  not 
place  any  obstacle  in  the  way  of  the  defendant,  either  act- 
ing alone  or  in  conjunction  with  any  other  person,  from 
bringing  about  such  investigation  pursuant  to  and  in  accord- 
ance with  the  terms  and  true  meaning  of  its  offer;  (8)  that 
the  plaintiff  in  good  faith  co-operated  with  the  defendant 
and  Goodman  to  a  reasonable  extent  in  their  efforts,  and  in 
the  efforts  of  each  of  them,  to  bring  about  an  investigation 
of  the  circulation  of  the  evening  newspapers  of  Milwaukee, 
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pursuant  to  and  in  accordance  with  the  terms  of  its  offer; 
^9)  that  the  Evening  Wisconsin  and  the  Milwaukee  Daily 
News  were  two  of  the  evening  newspapers  of  Milwaukee 
which  were  contemplated  and  referred  to  in  the  offer  of  the 
plaintiff,  and  that  the  representatives  of  those  two  news- 
papers, respectively,  refused  to  and  would  not  consent  to  or 
allow  the  circulation  of  those  two  papers  to  be  investigated 
in  accordance  with  the  reasonable  meaning  and  interpreta- 
tion of  the  offer  so  made  by  the  plaintiff;  (10)  that  the  true 
reason  why  the  defendant  and  Goodman  did  not  succeed  in 
bringing  about  an  investigation  of  the  circulation  of  the 
evening  newspapers  of  Milwaukee,  and  the  reason  why  such 
investigation  was  not  in  fact  entered  upon,  was  the^  refusal 
and  unwillingness  of  the  raaqagers  of  the  Evening  Wisconsin 
and  the  Milwaukee  Daily  News  to  allow  the  respective 
circulations  of  such  latter  two  newspapers  to  be  investigated, 
pursuant  to  and  in  accordance  with  the  terms  of  the  offer 
so  made  by  the  plaintiff;  (11)  that  the  plaintiff  made  the 
offer  in  good  faith,  and  was  at  all  times  ready  and  willing 
to  proceed  with  an  investigation  of  the  circulation  of  the 
evening  newspapers  of  Milwaukee,  pursuant  to  and  in  ac- 
cordance with  its  offer,  and  to  co-operate  with  the  defend- 
ant and  Goodman  to  the  end  that  an  investigation  of  the 
circulation  of  the  evening  newspapers  of  Milwaukee  might 
be  accomplished  and  brought  about  in  accordance  with  the 
reasonable  interpretation  and  meaning  of  the  terms  of  said 
offer;  (12)  that  after  March  1, 1899,  and  after  it  had  become 
apparent  that  an  investigation  of  the  circulation  of  the  even- 
ing newspapers  of  Milwaukee  could  not  be  bi^ought  about 
in  accordance  with  the  terms  of  the  offer  of  the  plaintiff,  the 
plaintiff  voluntarily  offered  to  allow  the  defendant  to  adver- 
tise in  the  Saturday  issues  of  the  Milwaukee  Journal  to  the 
amount  of  $100,  free  of  charge;  that  the  defendant  accepted 
such  offer,  and  within  less  than  sixty  days  furnished  copy 
for  advertising  in  the  Saturday  issues  of  the  Journal,  which 
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was  printed  therein  by  the  plaintiff,  and  amounted  to  $72, 
for  which  amount  the  defendant  is  entitled  to  credit  on  the 
plaintiff's  claim,  and  upon  furnishing  copy  to  the  amount  of 
$28  the  defendant  is  entitled  to  have  the  same  printed  in 
the  Saturday  issues  of  the  Journal;  (13)  that  each  and  all  of 
the  allegations  of  the  answer  and  counterclaim  of  the  de- 
fendant, except  such  as  are  expressly  admitted  by  the  com- 
plaint and  reply,  and  except  as  thereinbefore  otherwise 
found  and  determined,  have  not  been  proven  and  are  not 
true. 

And,  as  conclusions  of  law,  the  court  found,  in  effect,  that 
the  plaintiff  was  entitled  to  judgment  against  the  defendant 
for  $653.80,  with  interest  from  May  10,  1899,  with  costs  to 
be  taxed,  and  ordered  judgment  to  be  entered  accordingly. 

From  the  judgment  so  entered  the  defendant  appeals. 

N,  S.  Murpher/j  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Winkler j  Flan- 
dersj  Smithj  BotUmi  dk  VUaSj  and  oral  argument  by  /.  O. 
FUmdera, 

Cassodat,  C.  J.  It  is  conceded  that  the  defendant  and 
Goodman  accepted  the  offer  so  made  by  the  plaintiff,  and 
did  what  they  could  to  "  bring  about  an  investigation  of 
the  circulation  of  the  evening  newspapers  of  Milwaukee,"  as 
prescribed  in  the  offer.  To  be  successful,  it  was  not  only 
necessary  for  the  plaintiff  to  co-operate  with  them,  and  do 
the  things  which  it  had  therein  proposed  to  do,  but  it  was 
equally  necessary  for  them  to  secure  the  co-operation  of  the 
other  four  "  evening  newspapers  of  Milwaukee."  Accord- 
ingly, and  about  the  time  of  such  offer,  they  did  secure  from 
each  of  those  newspapers  an  agreement  in  writing  "  to  have 
an  investigation  of  the  circulation  of  "  its  "  paper  by  an  ex- 
pert bookkeeper  or  bookkeepers,  at  once  or  during  the  next 
thirty  days,  before  a  representative  of  each  evening  news- 
paper of  ^M^ilwaukee,  for  the  purpose  of  a  comparison  as  per 
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notice  in  the  Milwaukee  Journal,''  for  such  "  benefit  or  bene- 
fits as  the  Columbia  Clothing  Company  "  might  derive  there- 
from. Such  agreements  were  substantially  alike,  except  that 
one  made  no  reference  to  the  Clothing  Company,  nor  to  the 
Journal  or  the  notice  therein.  Thereupon  the  defendant 
and  Goodman  met  with  the  representatives  of  the  five  even- 
ing newspapers  on  a  half  dozen  different  occasions,  appar- 
ently for  the  purpose  of  co-operating  together  and  to  agree 
upon  some  plan  for  conducting  such  investigation.  At  each 
of  those  meetings  a  stenographer  was  present  and  took  down 
what  was  said  and  done. 

The  second  meeting  was  held  January  7, 1899.  The  third 
meeting  was  held  January  12, 1899,  when  there  was  an  agree- 
ment as  to  employing  a  stenographer.  At  that  meeting  one 
of  the  other  four  evening  papers  was  apparently  dropped  out 
by  consent  of  all.  At  that  meeting  there  was  some  discussion 
as  to  when  the  plaintiff  should  pay  the  defendant  and  Good- 
man, and  give  them  a  due-bill  for  advertising  or  deposit 
money,  and  some  controversy  as  to  the  mode  of  procedure. 
The  next  meeting  was  January  80, 1899.  At  that  meeting 
it  was  proposed  that  the  representatives  of  the  three  other 
papers  should  meet  and  draw  up  a  mode  of  procedure,  and 
present  it  at  a  subsequent  meeting,  to  which  the  plaintifiTs 
representative  stated  that  the  Journal  would  abide  by  their 
decision  if  it  was  according  to  its  offer,  and  that  free  access 
would  be  given  to  the  plaintiff's  oflSce  for  the  purpose  of 
making  an  examination.  The  next  meeting  was  February 
6, 1899.  The  plaintiff's  representative  was  not  present.  The 
Subcommittee,  consisting  of  three  representatives  —  one  from 
the  Wisconsin,  the  Germania,  and  the  Kews,  "respectively, 
presented  a  report,  covering  seven  printed  pages,  as  to  what 
the  investigation  should  cover,  the  method  of  procedure,  a 
penalty  for  counting  what  ought  not  be  counted,  the  expense 
of  such  investigation,  the  extent  of  time  to  be  covered  by 
such  investigation,  the  representation  of  each  paper  engaged 
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in  sach  investigation,  and  the  prices  of  each  of  the  four  papers 
as  therein  stated.    ' 

The  next  meeting  was  February  8, 1899.  After  consider- 
able discussion  and  wrangling  as  to  whether  the  plaintiff 
should  submit  to  such  report,  and  as  to  who  should  act  as 
chairman  of  such  meeting,  it  was  finally  agreed  thr.t  a  gen- 
tleman connected  with  an  outside  paper  should  be  called  in 
and  act  as  chairman.  After  the  chairman  so  chosen  ap- 
peared, and  after  considerable  wrangling,  as  characterized 
by  such  chairman,  the  plaintiff's  representative  was  finally 
allowed  to  state  his  objections  to  such  report,  which  covered 
a  number  of  matters  outside  of  the  plaintiff's  offer.  Among 
such  objections  were  some  to  the  effect  following:  The  re- 
quirement that  the  examination  should  be  by  sworn  affidavit 
at  all  points ;  as  to  the  right  of  the  committee  or  anybody 
else  to  say  what  price  the  plaintiff  should  sell  its  paper  for; 
and  that  if  it  had  discounted  to  any  number  of  readers,  as 
it  had  to  clergymen,  then  it  must  pay  a  fine  of  $2  for  each 
such  subscriber;  as  to  the  method  prescribed  for  paying  the 
expense  of  the  investigation,  instead  of  leaving  each  paper 
to  pay  the  expense  of  its  own  investigation;  as  to  the  sched- 
ule of  rates,  whereby  the  report  prescribed  what  the  plaint- 
iff should  charge;  as  to  the  period  of  time  to  be  covered  by 
the  investigation;  and  insisted  thxit  April  should  be  included 
with  any  month  the  committee  might  name.  In  stating 
such  objections,  the  representative  of  the  plaintiff  stated 
that  they  were  made  to  what  he  regarded  as  an  "  unfair 
proposition,"  but  that  it  had  nothing  to  do  with  the  plaint- 
iff's offer;  that  he  should  "  not  waver  from"  the  plaintiff's 
"original  standpoint,  so  far  as  that  goes;"  that  he  would 
"  be  investigated  just  the  way  "  the  plaintiff  had  agreed  to, 
but  would  not  "investigate  according  to  the  views  of  the 
majority; "  that  he  would  not  consent  to  have  the  plaintiff's 
offer  lumbered  up  with  conditions.  After  a  lengthy  discus- 
sion, and  at  the  suggestion  of  the  chairman,  the  report  was 
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modified  to  the  extent  of  only  requiring  affidavits  "  wher- 
ever they  were  obtainable.''  To  that  the  plaintiffs  repre- 
sentative waived  any  objection,  and  also  waived  any  objec- 
tion to  putting  up  a  check  for  $250.  The  report  was  modified 
so  as  to  drop  out  the  fine  for  discounts.  At  the  suggestion 
of  the  chairman,  the  plaintiff's  representative  expressed  a 
willingness  to  consent  to  so  much  of  the  report  as  related 
to  prices,  provided  the  investigation  of  the  circulation  should 
"  show  exactly  what  is  being  paid  for  each  paper,  and  be 
classified  just  exactly  and  show  just  exactly  what"  was  re- 
ceived for  each  paper;  but  all  the  other  papers  were  against 
such  modification.  The  plaintiffs  representative  then  waived 
his  objection  to  the  expense  of  investigation.  He  also  waived 
any  'objection  to  having  the  investigation  cover  sixty  dayt 
back  from  the  day  the  investigation  should  begin,  but  in- 
sisted that  it  should  include  April  by  reason  of  an  under 
standing  or  agreement  with  the  advertisers, —  the  defendant 
and  Goodman, —  and  would  waive  that  if  they  would  con- 
sent. It  was  finally  agreed  unanimously  that  such  investi- 
gation should  cover  the  months  of  December  and  January. 
The  other  three  papers  voted  against  such  modification  of 
the  report.  A  motion  was  then  carried  by  a  vote  of  all 
three  other  papers,  against  the  vote  of  the  plaintiff,  that 
each  of  the  four  papers  should  put  up  $250  in  currency  into 
the  hands  of  the  chairman,  as  a  guaranty  that  they  would 
go  on  with  the  investigation  in  accordance  with  the  rules 
laid  down  by  the  committee.  Such  objection  on  the  part  of 
the  plaintiff  was  made  upon  the  ground  that  under  the  ar- 
rangement its  paper  was  first  to  be  investigated. 

Another  meeting  was  held  February  28,  1899,  at  which 
one  of  the  other  three  papers  objected  to  the  period  cov- 
ered by  the  investigation  being  December  and  January, 
and  it  was  finally  agreed  by  all  that  the  investigation  should 
cover  the  two  months  prior  to  the  date  of  the  commence- 
ment of  the  investigation  of  the   circulation  of  the   first 
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paper,  and  they  unanimoasly  resolved  that  each  should  put 
up  the  $250  in  currency,  as  indicated,  before  Wednesday, 
March  1,  1899.  Then  followed  a  long  discussion  ad  to 
whether  the  investigation  should  be  limited  to  and  only 
show  full-paid  circulation,  or  all  circulation  that  was  paid 
for.  The  plaintiff's  representative  consented  that  the  offer 
might  be  limited  to  full-paid  circulation,  but  insisted,  as  he 
had  all  the  way  through,  that  the  report  should  show  all 
circulation  that  was  paid  for;  and  the  defendant  stated  that 
"the  report  should  show  the  complete  circulation,  even 
though  some  of  it  is  at  a  cut  rate,"  and  Mr.  Gkx)dman  made 
a  similar  statement  The  Gtermania  consented  to  the  same 
'thing,  but  the  other  two  papers  objected,  and  no  agreement 
as  to  that  point  was  ever  reached. 

Such  is  a  brief  summary  of  the  discussion  which  covers 
over  140  pages  of  the  printed  case.  There  is  no  pretense 
that  the  defendant  can  recover,  unless  the  plaintiff  has  failed 
to  perform  according  to  its  offer  as  alleged  in  the  counter- 
claim. By  the  terms  of  the  offer,  the  investigation  was  to 
be  conducted  by  an  expert  bookkeeper  or  bookkeepers, 
under  bond  to  be  furnished  by  the  plaintiff,  and  a  repre- 
sentative from  each  of  the  evening  papers  was  to  partici- 
pate, and  the  plaintiff  was  to  pay  the  persons  described  in 
case  they  should  "  bring  about  an  investigation  of  the  cir- 
culation of  the  evening  newspapers  ot  Milwaukee."  The 
offer  being  voluntary  on  the  part  of  the  plaintiff,  it  was  at 
liberty  in  making  the  same  to  impose  such  conditions  as  it 
saw  fit.  To  recover,  it  was  essential  for  the  defendant  to 
show  a  substantial  compliance  with  the  terms  of  the  offer. 
Thatcher  v,  Englcmd,  3  C.  B.  254;  8.  G.  54  Eng.  0.  L.  254; 
Jones  V.  Phcmix  Bamk,  8  N.  T.  228, 233;  FUch  v.  Snedaker, 
88  N.  T.  250;  Besse  v.  Dyer,  9  Allen,  151;  S.  O.  86  Am. 
Dec.  747,  and  note;  Blain  v.  Pacific  E,  Co.  69  Tex.  75; 
Kasling  v.  Morris,  71  Tex.  584;  S.  O.  11  L.  R.  A.  399. 
There  is  no  pretense  that  any  such  investigation  has  ever 
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taken  place.  This  being  so,  there  can  be  no  ground  for  re- 
covery, unless  saoh  investigation  was  prevented  by  failure 
of  the  plaintiff  to  perform  the  contract  on  its  part.  As  in- 
dicated, the  court  found  that  the  plaintiff  did  not  fail  to 
perform  but  in  good  faith  cooperated  with  the  defendant 
and  Goodman  to  a  reasonable  extent  to  bring  about  such 
investigation,  and  that  such  investigation  was  prevented  by 
the  refusal  of  two  of  the  newspapers,  named  in  the  findings, 
to  allow  their  respective  circulation  to  be  investigated  pur- 
suant to  and  in  accordance  with  the  terms  of  the  offer. 
Such  findings  appear  to  be  supported  by  the  undisputed 
evidence.  Certainly,  there  is  no  ground  for  saying  that 
they  are  contrary  to  the  clear  preponderance  of  the  evi- 
dence. The  controversy  between  the  parties  seems  to  have 
been  largely  as  to  whether  the  proposed  investigation  should 
be  brought  about  as  prescribed  in  the  plaintifTs  offer,  or,  as 
stated  by  the  representative  of  one  of  the  evening  papers, 
^^  according  to  the  views  of  the  majority  of  the  genUemen^^ 
representing  the  different  papers.  The  plaintiff  insisted 
upon  its  legal  right  to  make  its  own  contract.  It  did,  how- 
ever, as  we  have  seen  consent  to  some  modifications.  It 
was  contended  that  it  should  have  consented  to  other  mod- 
ifications, which  it  refused  to  do;  and  it  had  the  legal  right 
to  so  refuse.    We  perceive  no  error  in  the  record. 

By  the  Cowrt, —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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NEHELiNa,  Appellant,  vs.  The  Hebold  Compaky   and  an- 
other, Bespondents. 

December  18, 1901— January  7,  IBOfS, 

Libel:  Misconduct  of  public  officer:  Evidence:  Public  reoordM:  Proof  of 
omitted  matters:  Memoranda:  Special  verdict 

1,  A  newspaper  article  charging  the  custodian  of  a  public  museum 
with  such  behavior  towards  his  superiors  as  would  ordinarilj  call 
for  his  dismissal  from  office,  with  intrigues  and  iniquities  as  well 
as  indifference  in  the  administration  of  his  office,  with  qualities 
of  character  which  must  produce  his  downfall,  and  with  never  keep- 
ing his  office  hours,  because  he  believed  the  influence  of  powerful 
friends  would  protect  him  and  keep  him  in  offioe,  is  libelous  per  ae. 

2L  In  an  action  for  such  a  libel  it  appeared  that  the  relations  between 
plaintiff  and  the  assistant  custodian  had  become  very  unpleasant; 
that  at  the  request  of  plaintiff,  but  without  the  knowledge  of  a 
majority  of  the  trustees,  a  bill  was  introduced  in  the  legislature 
providing  that  the  custodian  of  such  a  museum  as  the  one  in  ques- 
tion might  appoint  a  secretary,  a  power  not  theretofore  possessed 
by  such  officers;  and  that  while  the  bill  was  pending  a  resolution 
was  passed  by  the  board  of  trustees  reciting  the  facts  and  declaring 
that  the  effect  of  tbe  bill  would  be  to  increase  the  power  of  the 
custodian  to  the  subversion  of  the  harmony  theretofore  existing 
in  the  affairs  of  the  museum,  and  protesting  earnestly  i^gainst  the 
passage  of  the  bill.  J^eld,  that  although  the  passage  of  such  reso- 
lution was  not  mentioned  in  the  pleadings  or  in  the  libelous  article 
the  record  thereof  was  admissible  to  prove  that  "disoord  had 
arisen  in  the  museum  board,"  as  stated  in  the  artiola 

Z,  Parol  evidence  is  admissible  to  show  acts  of  a  public  body  entirely 
omitted  from  the  record  thereof,  unless  the  law  imperatively  re- 
quires that  all  matters  must  appear  of  record  and  noakes  the  rec- 
ord the  only  evidence. 

4.  Where  the  records  of  a  public  body  make  no  mention  of  resolutions 
claimed  to  have  been  adopted  by  it,  it  is  not  neoessaiy,  in  order  to 
warrant  the  admission  of  such  resolutions  in  evidence,  that  the  fact 
of  their  passage  be  established;  but  they  may  be  admitted  upon  a 
prima  fade  showing  to  that  effect,  leaving  it  open  to  the  opposite 
party  to  prove  that  they  were  not  in  fact  adopted. 

6.  A  question  of  the  special  verdict  in  an  action  for  libel,  **  Were  the 
charges  of  misconduct  made  of  and  concerning  the  plaintiff   .   .  . 
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snbstantially  true?"  is  oritioised,  but  held  Dot  to  be  prejudicially 
erroneous  as  leading  the  jury  to  believe  that  if  the  greater  part  of 
the  charges  were  shown  to  be  true  they  might  answer  the  question 
in  the  affirmative  even  though  the  truth  of  a  part  might  have  been 
wholly  un  proven. 
^  Testimony  of  the  assistant  custodian  of  a  public  museum  that  he 
had  been  requested  by  one  of  the  trustees  to  keep  the  time  of  the 
plaintiff;  that  for  a  period  of  about  two  months  he  put  down 
the  date  and  the  time  on  a  separate  slip  of  paper  each  day;  that 
shortly  afterwards  he  transcribed  the  same  correctly  from  the 
slips  to  a  sheet  of  paper  and  threw  the  slips  away;  and  that  the 
sheet  was  correct  so  far  as  he  knew, — is  field  a  sufficient  foundation 
to  warrant  the  admission  of  the  paper  in  evidence^ 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  Okren  T.  Williams,  Judge.    Affirmed. 

This  is  an  action  for  libel.  There  was  a  trial  before  a 
jury.  The  evidence  showed  that  prior  to  and  during  the 
month  of  June,  1899,  the  plaintiff  was  the  custodian  of  the 
Public  Museum  of  the  city  of  Milwaukee,  and  that  on  the 
5th  day  of  June,  1899^  the  defendant  Colemo/n  composed,  and 
the  defendant  Herold  Company  caused  to  be  printed  in  the 
Milwaukee  Herold  und  Seebote,  an  article  in  the  German 
language,  of  which  the  following  is  a  translation: 

"  It  is  to  be  regretted  that  discord  has  arisen  in  the  museum 
board,  which,  since  last  Saturday,  promises  to  assume  more 
serious  consequences.  In  well-instructed  circles  it  has  long 
been  known  that  Custodian  Nehrlvng  has  behaved  towards 
his  superior  officers  in  a  manner  which  under  ordinary  cir- 
cumstances would  have  been  followed  by  his  immediate  dis- 
missal. Only  the  circumstance  that  it  was  emphasized  in 
his  favor  that  he  had  a  family  to  support  brought  about  a 
vote  of  censure  on  the  part  of  the  board  in  its  last  meeting. 
At  the  proper  time  we  were  requested,  in  the  interest  of 
Nehrlvng  and  the  museum  board,  not  to  publish  anything 
about  the  circumstances  mentioned  below  and  others,  ana 
have  complied  with  this  request.  Nehrlvng*^  blind  friends 
are  at  fault  if  we  bring  to  public  notice  the  process  of  his 
intrigues  and  iniquities,  as  well  as  his  indiflference  in  the  ad- 
ministration of  his  office.    Those  who  know  Nehrl/mg^s  quali- 
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ties  of  character  have  long  prophesied  that  sooner  or  later 
he  would  come  to  his  downfall.  The  complaints  that  are 
submitted  against  Nehrli/ng  are: 

^'(1)  That  he  has  never  kept  his  office  hours;  that  he 
would  appear  in  the  morning  for  an  hour,  and  would  not  let 
himself  be  seen  again  until  2:30  to  3:00  p.  m.,  to  leave  again 
after  a  presence  of  half  an  hour.  This  is  confirmed  by  the 
subordinate  officers.  As  NehrUng  receives  a  salary  of  $2,500 
per  annum,  the  city  has  a  right  to  demand  that  he  keep  his 
office  hours.  Just  as  well  the  city  treasurer  or  comptroller 
or  the  water  registrar  miffht  absent  himself  from  his  office 
for  a  certain  time  every  day  in  order  to  follow  his  private 
interests.  It  is  asserted  that  NehrUng  believed  he  could 
occupy  an  exceptional  position,  as  his  bond  is  signed  by 
Messrs.  George  Brumder  and  Gustav  WoUaeger,  and  he  re- 
lied upon  the  influence  of  these  gentlemen  to  protect  him 
and  keep  him  in  office. 

"  (2)  Nehrlmg's  bond  of  $1,000.00  expired  about  a  year 
ago.  As  the  value  of  the  museum,  in  tne  course  of  years, 
had  increased  considerably,  the  museum  board  resolved  to 
raise  the  bond  to  $5,000.00.    NehrUng  was  requested  to 

five  the  new  bond  in  this  amount.  He  had  the  same  drawn, 
ut  arbitrarily,  without  the  knowledge  of  the  president  and 
other  members  of  the  museum  board,  added  to  the  reading 
of  the  bond  that  he,  Neh/rlvng^  should  be  responsible  for  his 
subordinate  officers.  Let  it  be  well  understood,  the  board 
had  passed  no  resolution  to  that  effect,  and  knew  nothing 
of  this. 

"(3)  NehrUng  thereupon  went  to  Sen.  Roehr,  and  in- 
formed him  that  the  museum  board  had  demanded  of  him 
to  raise  his  bond  from  $1,000.00  to  $6,000.00,  and  that  it 
would  be  but  right  and  equitable  if  he,  iSfehrUng^  was  given 
the  rio;ht  to  appoint  his  secretary  and  exercise  control  over 
the  other  subordinates.  NehrUng  delivered  to  Mr.  Eoehr  a 
bill  drawn  to  this  effect,  with  the  request  to  introduce  it  in 
the  legislature.  This  declaration.  Dr.  Bartlett,  president 
of  the  museum  board,  received  when  asking  Mr.  Koehr. 
Again  let  it  be  well  understood,  NehrUng  had  done  this 
without  the  knowledge  of  the  president  and  other  members 
of  the  museum  board.    The  citizens  are  requested  to  com- 

Eare  points  two  and  three,  and  they  will  find  that  NehrUng 
as  made  fools  as  well  of  Messrs.  Brumder  and  Wollaeger 
as  Mr.  Koehr. 
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"(4)  Messrs.  Greorge  Brumder  and  Gastave  Wollaeger 
have  admitted  to  Dr.  Bartlett  that  they  have  been  deceived 
by  Nehrling, 

"(5)  iV^^A^'Knjr  has  for  some  time,  for  unknown  reasons, 
been  suspicions  against  the  assistant  secretary  of  the  mu- 
seum, Mr.  Charles  Thai.  Mr.  Thai  has  been  employed  by 
the  board  for  nineteen  years,  and  asserts  that  he  has  never 
given  Nehrling  any  cause  for  complaint.  Nehrling  has  re- 
peatedly been  asked  bv  the  president  of  the  museum  board 
to  formulate  definite  charges  against  Thai,  if  he  had  such  to 
prefer.  Nehrling^  however,  has  refused  to  do  so.  Never- 
theless he  has  tried,  directly  and  indirectly,  to  bring  about 
ThaPs  dismissal. 

"  (  6 )  It  cannot  be  ascertained  whether  it  was  Nehrling^ % 
evil  conscience  of  not  having  performed  his  duties,  or  other 
possible  reasons,  which  caused  him  to  proceed  in  this  unmanly 
way  against  Thai.    It  is  added  that  Nehrling  for  some  time 

f)ast  does  not  have  personal  intercourse  with  Thai,  or  sa- 
ute the  latter,  but  places  his  orders  and  directions  in  writ- 
ing on  Thai's  desk,  and  this  when  the  latter  is  absent.* 
Manly  it  would  have  been  to  inform  the  board  of  trustees  of 
the  reasons  why  Thai  should  eventually  be  dismissed,  and 
not  refuse  so  to  do.  About  this  there  can  be  no  discussion. 
The  citizens  will  agree  with  us  when  we  say  that  Nehrling* % 
procedure  is  cowaraly."  , 

The  following  special  verdict  was  rendered  by  the  jury: 

"  ( 1 )  Was  the  article  set  out  in  the  complaint  written  by 
the  defendant  Edgar  W,  Coleman^  and  published  by  the  de- 
fendant The  Herold  Compcmy^  in  its  daily  paper  called 
*  Herold  und  Seebote '  on  June  5th,  1899  ?  Answer  hy  court, 
Tes.  (2)  Were  the  charges  of  misconduct  made  of  and 
concerning  the  plaintiflf,  which  are  contained  in  that  article, 
substantiiQly  true  ?    A.  Yes." 

Five  other  questions  were  submitted  to  the  jury  as  part  of 
the  special  verdict,  as  follows: 

"  3.  Was  the  article  in  question  published  by  the  defend- 
ants solely  for  the  purpose  of  laying  before  tne  public  the 
facts  concerning  a  matter  of  public  interest  ?  4.  Was  said 
article  published  by  the  defendants  in  good  faith,  believing 
the  statements  therein  to  be  true  ?  5.  Were  the  defendants, 
in  the  publication  of  said  article,  actuated  by  express  malice 
Vol.  112—36 
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against  the  plaintiff  ?  5a.  Has  the  plaintiff  sustained  any 
damages  by  reason  of  the  publication  of  the  article  in  ques- 
tion ?  6.  If  the  court  should  be  of  the  opinion  that  the 
Elaintiff  is  entitled  to  judgment,  at  what  sum  do  you  assess 
is  compensatory  damages  ?  " 

The  court  having  instructed  the  jury  that  if  they  answered 
question  No.  2  in  the  affirmative  they  need  ijot  answer  any 
of  the  remaining  questions,  these  latter  questions  remained 
unanswered. 

A  motion  to  set  aside  the  verdict  and  for  a  new  trial  was 
overruled,  and. judgment  for  the  defendants  entered  on  the 
verdict,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Ernest  Bruncken  and 
Bohrrvrich  db  Maker,  and  oral  argument  by  Mr,  L.  G.  Bohra- 
rich  and  Mr,  Bruncken.  To  the  point  that  it  was  error  to 
admit  evidence  of  the  adoption  of  resolutions  not  appearing 
on  the  records  of  the  board,  they  cited  Crommett  v.  Pearson,, 
18  Me.  344;  Wood  v.  Mansell,  3  Blackf.  125;  Blaisddl  v, 
Briggs^  23  Me.  123;  Scucton  v.  Nimms,  14:  Mass.  315;  Thayer 
V.  Stearns^  1  Pick.  109;  Howlett  v,  HoUamd^  6  Gray,  418; 
Owings  v.  Speed,  5  Wheat.  420 ;  Eastland  v.  Fogo,  58  Wis.  274 ; 
Stede  V.  Schricker,  55  Wis.  134;  Derming  v.  Boomer  6  Wend. 
651;  O'MaUey  v.  McGinn,  53  Wis.  353,  357. 

For  the  respondents  there  was  a  brief  by  Timlin^  Olicks- 
man  (6  Conway,  and  oral  argument  by  Nathan  Glicksman. 
They  argued,  among  otner  things,  that  where  a  resolution 
has  been  duly  passed,  and  by  reason  of  the  omission  of  some 
official  there  is  a  failure  to  give  it  proper  record,  the  fact  of 
its  passage  may  be  shown  by  parol,  especially  where  no 
statute  expressly  makes  the  record  the  only  evidence. 
Dillon,  Mun.  Corp.  (4th  ed.),  §§  300,  301;  Bank  of  U.  S.  v 
Dandridge,  12  Wheat.  64;  U,  S.  v,  FiUebrovm,1  Pet  28; 
Langsdale  v.  Bonton,  12  Ind.  467 ;  Bigelow  v.  Perth  Amboy, 
25  N.  J.  Law,  297;  Darlington  v.  Coram,  41  Pa.  St.  68; 
Troy  V,  A.  <&  N,  B,  Co.  13  Kan.  70. 
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WiNSLow,  J.  The  defendants  moved  that  a  verdict  in 
their  favor  be  directed  in  the  trial  court,  on  the  ground  that 
the  article  in  question  was  not  libelous,  and  they  make  the 
same  contention  in  this  court  in  support  of  the  judgment  in 
their  favor.  This  contention  will  be  first  disposed  of,  before 
proceeding  to  the  errors  claimed  by  the  appellant.  At  the 
time  of  the  publication,  the  plaintiff  was  holding  the  office 
of  custodian  of  the  Public  Museum,  in  Milwaukee,  an  office 
of  trust,  and  involving  a  high  degree  of  culture,  education, 
and  ability.  He  was  appointed  to  his  office  by  a  board  of 
trustees,  and  was  subject  to  removal  by  such  board.  The 
article  in  question,  in  effect,  charges  him  with  such  behavior 
towards  his  superiors  as  would  ordinarily  call  for  his  dis- 
missal from  office;  with  intrigues  and  iniquities  as  well  as 
indifference  in  the  administration  of  his  office;  with  quali- 
ties of  character  which  must  produce  his  downfall;  and  with 
never  keeping  his  office  hours, —  because  he  believed  the  in- 
fluence of  powerful  friends  would  protect  him  and  keep  him 
in  office.  Without  going  further,  we  think  there  can  be  no 
question  but  that  these  imputations  are  libelous  ^><9r  se.  It  is 
said  in  Odgers,  Libel  &  S.  (1st  Am.  ed.  by  Bigelow,  p.  26): 

"  It  is  libelous  to  impute  to  any  one  holding  an  office  that 
he  has  been  guilty  of  improper  conduct  in  that  office,  or  has 
been  actuated  by  wicked,  corrupt,  or  selfish  motives,  or  is 
incompetent  for  the  post." 

It  has  been  said  by  this  court  that  language  which  neces- 
sarily tends  to  degrade  one  in  public  office,  and  causes  it  to 
be  believed  that  he  is  not  worthy  to  hold  his  office  by  rea- 
son of  neglect  of  duty,  is  libelous.  Smith  v,  Utley,  92  Wis. 
134,  Also  that  words  which  tend  directly  to  diminish  public 
confidence  in  the  official  integrity  of  a  public  officer,  and 
thus  to  injure  him  in  the  business  of  his  office,  and  to  cause 
his  removal  from  office,  are  libelous.  Adamson  v.  Haymery 
94  Wis.  243.  The  same  principles  are  recognized  in  numer- 
ous cases  in  this  court,  some  of  which  are  cited  in  the  two 
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cases  just  referred  to.  It  does  not  seem  necessary,  in  the 
light  of  these  decisions,  to  discuss  this  question  at  any  length. 
The  article  was  plainly  libelous  on  its  face,  and,  in  order  to 
defeat  the  plaintiflf's  right  of  recovery,  its  truth  must  be 
shown. 

The  assignments  of  error  by  the  appellant  will  now  be 
considered.  The  defendants,  in  their  answer,  pleaded  the 
truth  of  the  article,  denied  all  malice,  and  also  pleaded  that, 
before  publication,  they  had  made  careful  inquiry  as  to  its 
truth  of  the  president  and  one  of  the  trustees  of  the  museum 
board,  and  were  informed  by  them  that  the  article  was  sub- 
stantially true,  and  that  they  believed  it  to  be  true. 

1.  It  appears  that  prior  to  1899  the  relations  between  the 
plaintiff  and  the  assistant  custodian,  named  Thai,  had  be- 
come very  unpleasant^  and  that  a  bill  was  introduced  in  the 
legislature  of  1899,  providing  that  custodians  of  public  mu- 
seums in  cities  of  the  first  class  might  appoint  a  secretary, 
for  whose  official  acts  they  should  be  responsible.  The  cus- 
todian had  no  such  power  under  the  existing  law,  and  the 
bill  was  introduced  without  the  knowledge  of  the  majority 
of  the  trustees,  but  with  the  knowledge  and  by  the  request  of 
the  plaintiff.  When  the  pendency  and  character  of  the  bill 
was  learned  by  the  trustees,  there  was  considerable  opposi- 
tion to  it  on  the  part  of  some  of  them,  and,  though  it  passed 
both  houses  of  the  legislature,  it  was  vetoed  by  the  governor. 
While  the  bill  was  pending,  resolutions  were  passed  by  the 
board  of  trustees  of  the  museum,  reciting  the  fact  of  the  in- 
troduction of  the  bill,  that  such  legislation  had  not  been 
sought  or  desired  by  the  board,  that  the  bill  was  introduced 
without  consultation  with  or  consent  of  the  board,  and  its 
effect  would  be  to  give  the  custodian  greater  powers,  to  the 
subversion  of  the  harmony  theretofore  emsting  in  the  affairs  of 
t/ie  museuniy  and  protesting  earnestly  against  the  passage  of 
the  bill.  The  record  of  the  board  of  trustees  showing  the 
passage  of  this  resolution  was  offered  in  evidence  by  the  de- 
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fendants,  and  objected  to  by  the  plaintiflP,  but  received  by 
the  coart,  and  this  ruling  is  now  claimed  to  be  erroneous. 
It  is  said  by  the  plaintiff  that  the  passage  of  this  resolution 
was  not  mentioned  in  the  article,  nor  was  it  pleaded  in  the 
answer  as  a  mitigating  circumstance,  hence  it  was  inadmis- 
sible and  prejudicial.  While  the  libelous  article  does  not  spe- 
cifically mention  the  passage  of  such  resolution,  it  contains 
the  express  statement  that  '^  discord  has  arisen  in  the  museum 
board."  Although  this  statement  is  not  a  distinct  libel  on 
the  plaintiff,  it  is  a  part  of  the  libelous  article  of  which  the 
plaintiff  complains,  and  we  think  there  can  be  no  doubt  of 
the  defendants'  right  to  show  its  truth.  If  they  were  enti- 
tled to  show  its  truth,  it  seems  evident  that  they  could 
show  it  by  the  records  of  the  board  itself.  Doubtless  it 
would  have  been  proper  to  limit  the  effect  of  this  evidence 
by  an  appropriate  instruction,  so  that  the  jury  would  under- 
stand that  it  only  tended  to  prove  the  fact  of  discord  and 
had  no  tendency  to  prove  the  plaintiff  guilty  of  any  of  the 
charges  against  him,  but  no  such  instruction  was  asked,  and 
hence  we  see  no  error  connected  with  the  reception  in  evi- 
dence of  the  resolution. 

2.  The  plaintiff  was  secretary  of  the  board  of  trustees  of 
the  museum,  as  well  as  custodian,  and  consequently  it  was 
his  duty  to  record  the  proceedings  of  the  board.  The  libel- 
ous article  charges  that  the  board  passed  a  vote  of  censure 
on  the  plaintiff  at  its  last  preceding  meeting.  No  such 
resolution  appears  in  the  minutes  of  the  meeting  kept  by 
the  plaintiff,  and  the  defendants,  in  order  to  prove  the  pas- 
sage of  the  resolution,  first  put  in  evidence  the  minutes  of 
the  meeting,  which  contained  this  minute,  among  others: 

"  At  this  juncture  the  motion  was  made  and  carried  that 
the  board  ^o  into  executive  session,  whereupon  Trustee 
Smith  and  tne  president  ordered  the  secretary  to  leave  the 
room.  Following  this  the  secretary  left  the  room.  Forty- 
five  minutes  elapsing,  the  secretary  was  recalled,  and  the 
board  resumed  its  business." 
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The  defendants  then  called  Dr.  Bartlett,  president  of  the 
board,  who  testified  that  certain  resolutions  of  censure  of 
the  plaintiflf,  which  he  identified,  were  passed  by  majority 
vote  during  the  executive  session,  and  that  he  sent  them  to 
the  plaintiflf  after  the  meeting,  and  requested  him  to  record 
them  in  the  minutes,  but  the  plaintiflf  refused  to  do  so.  The 
plaintiflf  was  then  put  on  the  stand,  and  testified  that  the 
resolutions  were  handed  him  by  Dr.  Bartlett,  but  that  he 
never  recorded  them,  and  could  not  find  the  copy  which ' 
was  given  him.  Thereupon  the  copy  identified  by  Dr.  Bart- 
lett was  oflfered  and  received  in  evidence,  and  it  is  claime<l 
that  this  was  error.  It  will  be  seen  that  one  of  the  charges 
in  the  libel  was  that  the  board  had  passed  a  vote  of  censure, 
and  so  it  is  plain  that  it  was  competent  for  the  defendants 
to  prove  the  fact  of  the  passage  of  the  resolutions  if  they 
could ;  but  the  plaintiflf  claims  that  no  evidence  outside  of 
the  record  was  admissible,  and  that,  if  this  were  not  so,  still 
he  should  have  been  allowed  before  the  resolutions  were  ad- 
mitted to  call  witnesses  to  contradict  Dr.  Bartlett's  testi- 
mony as  to  the  passage  of  the  resolutions.  We  cannot  agree 
with  either  proposition.  Undoubtedly  the  record  of  a  pub- 
lic body  is  conclusive  as  to  matters  upon  which  it  speaks, 
and  cannot  be  contradicted  or  assailed  collaterally  by  parol 
testimony  {BarUett  v.  Eau  Claire  Co.^  ante^  p.  237);  but 
where  it  is  shown  that  facts  have  been  entirely  omitted 
from  such  record,  parol  evidence  is  admissible  to  show  the 
facts  omitted,  unless  the  law  imperatively  requires  that  all 
matters  must  appear  of  record  and  makes  the  record  the 
only  evidence.  Dillon,  Mun.  Corp.  (4th  ed.),  §§  300-301; 
O'^ Molly  V,  McGinn,  53  Wis.  353.  It  is  not  claimed  that 
there  was  any  such  requirement  as  to  the  records  of  the 
museum  board.  Therefore,  when  proof  had  been  made 
establishing  the  fact  that  no  mention  of  these  resolutions 
is  to  be  found  in  the  record,  and  also  showing,  prima  yacis 
at  least,  that  such  resolutions  were  in  fact  passed,  they  be- 
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came  admissible,  and  it  was  not  necessary  for  the  court  to 
stop  and  try  out  the  issue  as  to  whether  the  resolutions  were 
passed  or  not  before  receiving  them;  but  they  could  be  re- 
ceived on  the  frima  facie  showing,  leaving  it  open  to  the 
plaintiflE  to  show,  if  he  could,  that  they  were  not  in  fact 


8.  It  is  claimed  that  the  second  question  of  the  verdict  is 
defective.  The  plaintiff  admits  that  the  rule  is  that  only 
the  substance  of  the  alleged  libel  need  be  proven;  but  he 
claims  that  the  question,  as  submitted,  would  lead  the  jury 
to  believe  that  if  the  greater  part  of  the  charges  were  shown 
to  be  true  they  might  find  a  verdict  for  the  defendants,  even 
though  a  part  might  be  wholly  unproven.  The  distinction 
seems  to  be  somewhat  finely  drawn.  Probably  it  would 
have  been  better  to  have  framed  the  question  so  as  to  ask 
whether  the  charges  in  the  article  were  true  in  substance, 
and  to  explain  to  the  jury  that  the  substance  of  each  libel- 
ous charge  must  be  shown  to  be  true  in  order  to  answer  the 
question  in  the  affirmative;  but  we  have  been  unable  to  con- 
vince ourselves  that  there  was  prejudicial  error  committed 
in  framing  the  question  in  the  form  in  which  it  was  put. 

4.  A  question  of  evidence  remains  to  be  considered.  In 
order  to  prove  the  fact  that  the  plaintiff  did  not  keep  his 
office  hours,  the  defendants  called  as  a  witness  Thai,  the  as- 
sistant custodian,  and  proved  by  him  that,  about  the  begin- 
ning of  the  year  1899,  Dr.  Bartlett  requested  him  to  keep 
Nehrling* s  time,  and  that  during  the  latter  part  of  February, 
the  whole  of  March,  and  part  of  April,  he  noted  down  the 
plaintiff's  time  every  day  on  separate  slips  of  paper;  that 
he  marked  the  date  and  time  he  came  on  these  slips;  that  he 
transcribed  the  same  correctly  from  the  slips  to  a  sheet  of 
paper,  probably  in  May  or  June,  and  threw  the  slips  away; 
that  the^heet  was  correct,  as  far  as  he  knew.  Thereupon 
the  sheet  of  paper  was  offered  and  received  in  evidence,  and 
this  ruling  is  claimed  to  be  error.  As  this  constitutes  prac- 
tically the  only  specific  evidence  in  the  case  showing  failure 
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on  the  part  of  the  plaintiff  to  keep  his  office  hoars,  the  im- 
portance of  the  ruling  is  manifest.  The  rule  is  that  a  wit- 
ness may  refresh  his  recollection  from  a  memorandum  made 
by  himself  or  by  others,  if  he  saw  the  memorandum  while 
the  facts  were  still  fresh  in  his  memory,  and  if  he  then  knew 
it  to  be  correct.  In  such  case,  if  the  witness  cannot  state 
the  facts  readily  from  personal  recollection  after  using  the 
memorandum,  but  can  state  that  he  knows  the  paper  was 
correct  when  made,  the  paper  itself  may  be  put  in  evidence, 
and  the  statement  of  the  witness  and  the  contents  of  the 
paper  together  are  equivalent  to  the  present  positive  state- 
ment of  the  witness  affirming  the  truth  of  the  facts  stated  in 
the  memorandum.  Bourda  v,  Jones^  110  Wis.  52;  3  Jones, 
Ev.  §  886.  It  is  necessary,  in  order  to  justify  the  reception 
of  the  paper  itself  in  evidence,  that  it  appear  that  the  mem- 
orandum was  one  which  was  seen  by  the  witness  while  the 
facts  were  still  fresh  in  his  memory,  also  that  he  cannot  state 
the  facts  from  recollection,  and  that  he  state  positively  that 
he  knows  that  the  paper  was  correct  at  that  time.  While  the 
proof  is  not  quite  as  clear  upon  these  points  as  might  be 
wished  in  the  present  case,  still  we  think  it  must  be  held 
that  the  requisite  facts  necessary  to  allow  the  introduction 
of  the  paper  were  substantially  shown.  It  is  quite  clear 
from  the  nature  of  things,  as  well  as  from  the  testimony  of 
the  witness,  that  he  could  not  have  an  independent  recol- 
lection of  the  time  when  the  plaintiff  reached  or  left  the  of- 
fice each  day  two  years  previously  to  the  trial,  and  it  is 
equally  clear  that  he  testified  substantially  that  both  the 
original  slips  and  the  transcript  were  made  when  his  recol- 
lection of  the  facts  was  fresh,  and  that  he  knew  that  he  put 
down  the  plaintiff's  time  upon  both  the  slips  and  the  trans- 
cript correctly. 

Other  grounds  of  error  were  urged,  but  none  of  them 
seems  to  us  well  grounded  or  of  sufficient  importance  to  jus* 
tify  discussion. 

By  the  Court —  Judgment  affirmed. 
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The  State  ex  bbl.  Coffey,  Bespondent,  vs.  Chittendek  and 
others  (The  State  Board  of  Dental  Examiners),  Appel- 
lants. 

December  18, 1901^  January  7, 1902. 

Mandamus:  'Scope  of  proceedings:  State  dental  examiners:  Powers: 
Licenses  to  practice:  Dental  colleges,  when  *' reputable:  *•  Evidence, 

1.  The  scope  of  mandamus  proceedings  to  coerce  a  person  or  board  to 
the  performance  of  a  judicial  or  quasi-judicial  duty  extends  only 
to  compelling  such  person  or  board  to  act,  not  to  directing  him  or 
it  how  to  act,  unless  the  underlying  facts  are  substantially  undis- 
puted, leaving  no  reasonable  ground  for  action  other  than  one  way. 

13.  If  a  person  or  board  is  clothed  with  judicial  or  quasi-judicial  power 
in  the  determination  of  questions  of  fact  and  the  taking  of  some 
specific  action  upon  such  determination,  and  fails  to  make  a  proper 
investigation  of  such  questions,  it  is  not  within  the  function  of  a 
mandamus  proceeding,  predicated  on  such  neglect,  for  the  court 
to  assume  and  exercise  the  duty  of  such  person  or  board  and  make 
such  iuTestigation. 

S.  The  character  of  a  dental  college  or  other  institution  of  learning  at 
a  particular  time  may  be  established  by  eyidence  of  its  character 
at  a  prior  time  not  so  remote  but  that  it  would  be  reasonable  to 
assume  that  the  prior  condition  still  exista  The  rule  applies  that, 
<*  when  the  existence  of  a  person,  a  personal  relation,  or  a  state  of 
things,  is  once  established  by  proof,  the  law  presumes  that  the  per- 
son, relation,  or  state  of  things  continues  to  exist  as  before,  until 
the  contrary  is  shown,  or  until  a  different  presumption  is  raised, 
from  the  nature  of  the  subject  in  question." 

4  The  character  of  a  dental  college  in  April  of  one  year  is  evidentiary 
of  its  character  in  May  of  the  next  year,  and  may  have  sufficient 
probative  force  in  that  regard  to  reasonably  establish  such  later 
character. 

&  The  word  ''reputable,"  as  applied  to  dental  colleges  in  the  law  au- 
thorizing the  state  board  of  dental  examiners  to  license  persons  to 
practice  the  profession  of  dentistry,  without  examination,  who 
have  graduated  at  such  a  college  having  certain  specified  requi- 
sites, means  reputable  in  the  general  sense  in  which  the  term  is 
ordinarily  used:  worthy  of  repute  or  distinction,  held  in  esteem, 
honorable,  praiseworthy. 

^  In  passing  upon  the  application  of  a  graduate  of  a  dental  college  for 
a  license  to  practice  his  profession  in  this  state,  the  board  of  dental 


Digitized  by  VjOOQIC 


5T0  SUPREME  COUET  OF,  WISCONSIN.       [Jan. 

State  ex  rel.  Ck)ffey  v.  Chittenden,  112  Wia  56d. 

examiners  must  determine  whether  his  diploma  comes  from  a  re- 
putable source  as  an  independent  fact,  considering  the  term 
"  refputable  "  in  its  ordinary  sense  and  measuring  the  character  of 
the  college  from  the  standpoint  of  men  competent  to  judge  thereof 
by  reason  of  their  scientific  attainments  in  the  line  of  work  for 
which  such  a  college  stands. 

7.  The  state  board  of  dental  examiners,  proceeding  reasonably,  is  the 
sole  tribunal  under  the  statutes  to  determine  the  questions  of  fact 
to  be  solved,  precedent  to  the  licensing  of  a  person  to  practice  the 
profession  of  dentistry  in  this  state. 

&  When  a  graduate  of  a  denCal  college  applies  to  the  state  board  of 
dental  examiners  for  a  license  to  practice  his  profession,  the  bur- 
den of  proof  is  upon  him  to  establish  the  reputability  of  such  col- 
lege. 

9.  The  state  board  of  dental  examiners,  having  once  determined  the 
character  of  a  dental  college,  may  properly  consider  all  questions 
in  regard  thereto  at  rest  till,  by  lapse  of  time  or  otherwise,  some 
reasonable  ground  exists  for  believing  that  its  character  may  prob- 
ably have  changed. 

10.  The  state  board  of  dental  examiners,  having  once  determined  the 

character  of  a  dental  college,  within  all  reasonable  limits,  when 
and  under  what  circumstances  the  subject  shall  be  re-examined 
,  rests  solely  in  its  discretion. 

11.  Since  the  law  does  not  define  the  method  by  which  the  state  board 

of  dental  examiners  shall  proceed  to  determine  the  reputability  of 
a  dental  college  when  that  is  material  to  its  official  action,  such 
board  may  perform  its  duty  in  that  regard  in  any  reasonable  way 
it  may  deem  proper,  and  candidates  for  licenses  to  practice  the 
profession  of  dentistry  must  submit  to  its  judgments  so  long  as 
they  are  within  the  boundaries  of  reason  and  common  sense. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Eugene  S.  Elliott,  Circuit  Judge.     Beversed. 

Action  for  a  peremptory  writ  of  mandamus  to  compel  the 
state  board  of  dental  examiners  to  license  the  relator  to 
practice  dentistry  in  the  state  of  Wisconsin.  The  petition, 
in  the  main,  is  as  follows,  omitting  formal  parts:  On  Mfty 
11,  1901,  the  relator  was  duly  awarded  a  diploma  by  the 
department  of  dental  surgery  of  the  Wisconsin  College  of 
Physicians  and  Surgeons,  of  Milwaukee,  Wisconsin.      He 
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had  taken  three  full  courses  of  lectures  of  seven  months  each, 
the  last  two  being  at  such  college.  It  was  a  duly  incorpor- 
ated institution  under  the  laws  of  this  state,  authorized  to 
grant  such  diplomas,  and  was  a  reputable  institution  of  its 
kind.  On  May  21,  1901,  the  petitioner,  upon  his  said  di- 
ploma, applied  to  the  state  board  of  dental  examiners  for  a 
license  to  practice  dentistry  in  the  state  of  Wisconsin,  tender- 
ing a  fee  of  $1  to  the  board,  and  making  proof  of  the  cor- 
porate organization  of  said  college.  May  23,  1901,  said 
board  refused  to  grant  the  petitioner's  application  without 
examination.  The  members  of  the  board  are  prejudiced 
against  the  petitioner  and  the  institution  which  graduated 
him,  and  have  unreasonably  and  maliciously  determined  that 
the  graduates  therefrom  shall  be  examined  by  such  board 
before  being  licensed  to  practice  dentistry,  upon  the  ground 
that  such  institution  is  not  reputable,  and  acted  upon  peti- 
tioner's application  pursuant  to  such  determination. 

The  board  made  return  to  the  alternative  writ,  denying 
all  the  allegations  of  wrongful  conduct  recited  therein,  and 
alleging  that  its  refusal  to  license  the  petitioner  without  an 
examination  was  solely  because,  after  a  fair  and  impartial 
investigation  of  the  college  which  graduated  him,  the  con- 
clusion was  reached  that  it  was  not  a  reputable  institution. 

The  issue  thus  formed  was  brought  to  trial  before  the 
court  June  20,  1901.  Proof  was  then  adduced  of  what 
the  board  acted  upon  in  reaching  the  aforesaid  conclu- 
sion, as  follows:  In  April,  1900,  the  college  in  question, 
desiring  to  join  the  National  Association  of  Dental  Facul- 
ties, applied  to  the  state  board  of  dental  examiners  for 
its  approval  thereof,  that  being  a  prerequisite  thereto.  Its 
rules  as  to  eligibility  to  membership  therein  have  been  sub- 
stantially adopted  by  the  board,  as  to  what  constitutes  a  re- 
putable dental  college.  Such  rules  require,  among  other 
things,  that  no  college  shall  receive  a  student  from  another 
college,  giving  him  an  advanced  grade,  except  upon  the  evi- 
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dentiary  certificate  of  his  work  at  the  latter  being  verified 
by  its  dean,  and  upon  the  same  conditions  that  would  have 
been  imposed  by  it,  the  facts  in  that  regard  to  be  ascertained 
by  conferring  with  such  institution.  As  a  basis  for  action 
upon  said  application,  the  board  visited  said  institution  and 
subjected  it  to  the  test  of  said  rules,  in  the  course  of  which 
questions  were  asked  of  the  persons  in  charge  thereof,  their 
answers  being  taken  down  by  a  stenographer.  Among  such 
answers  were,  in  substance,  the  following:  The  number  of 
students  at  the  institution  is  thirty-three.  The  faculty  is 
without  a  dean.  Students  are  taken  from  other  colleges 
without  investigation  as  to  their  standing  at  such  colleges. 
AH  members  of  the  faculty  are  paid  except  two.  Students 
have  not  been  received  for  less  than  the  legal  fees  stated  in 
the  catalogue.  The  institution  advertises  for  customers  to 
be  practiced  upon  at  the  institution.  An  investigation  of 
the  truth  of  such  answers  resulted  in  a  discovery  that  three 
members  of  the  faculty  were  not  paid  salaries,  and  that  the 
number  of  students  was  twenty-one.  The  result  was  a  con- 
clusion not  to  approve  of  said  application,  which  was  com- 
municated to  the  faculty  of  the  applicant.  From  time  to 
time  after  the  occurrences  stated,  the  members  of  the  board, 
in  an  individual  way,  made  inquiries  as  to  t)he  character  of 
the  dental  department  of  said  college.  Confirmatory  of  the 
information  obtained  as  aforesaid,  that  students  were  re- 
ceived at  the  college  from  other  institutions  and  given  ad- 
vanced standing  without  adequate  knowledge  to  base  such 
action  upon,  an  instance  was  brought  to  the  attention  of  the 
board  where  a  student  was  admitted  to  the  college  who  had 
failed  in  his  examination  at  another  college  and  left  there  dis- 
satisfied on  that  account,  and  was  given  credit  for  full  time 
spent  at  the  institution  from  which  he  came,  without  ex- 
amination. No  formal  investigation  was  made  after  the 
one  mentioned.  On  the  information  then  obtained,  and 
that  acquired  subsequently  by  the  individual  members  as 
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stated,  the  decision  was  made  in  May,  1901,  that  the  insti- 
tution in  question  was  not  reputable. 

The  court,  against  objection,  received  evidence  tending 
to  explain  some  of  the  objectionable  matters  which  the 
board  discovered  or  concluded  existed  in  April,  1900,  and 
evidence  showing  that  the  board  was  mistaken  in  such  con- 
clusions as  to  other  of  such  matters,  and  that  those  which 
in  fact  existed  were  removed  prior  to  the  graduation  of  the 
petitioner. 

The  court  delivered  an  opinion  to  the  effect  that  the 
members  of  the  board  acted  in  the  utmost  good  faith  in  de- 
ciding against  the  petitioner's  application  upon  the  ground 
that  the  college  that  graduated  him  was  not  reputable,  but 
that  it  proceeded  •utside  its  discretionary  authority  in  that 
it  based  Its  conclusion  upon  facts  existing  in  April,  1900, 
without  any  investigation  as  to  the  actual  condition  of 
things  in  May,  1901;  that,  had  the  facts  upon  which  the 
board  acted  in  April,  1900,  existed  in  May  1901,  they  would 
have  justified  the  conclusion  then  reached;  but  that  the 
conditions  had  changed  so  that,  at  such  later  date,  the  col- 
lege was  in  fact  reputable.        ^ 

Findings  of  fact  were  accordingly  filed,  which  are,  in 
substance,  as  follows:  When  the  Wisconsin  College  of  Phy- 
sicians and  Surgeons  graduated  the  petitioner,  and  when  he 
applied  for  a  license  to  practice  his  profession,  it  was  a  duly 
organized  corporation  under  the  laws  of  this  state,  entitled 
to  issue  diplomas  such  as  the  one  granted  the  petitioner, 
and  was  a  reputable  institution.  The  requisites  for  admis- 
sion were,  as  a  minimum,  a  certificate  of  entrance  into  the 
second  grade  of  a  high  school  or  its  equivalent,  or  a  diploma 
from  a  reputable  medical  college,  school  of  pharmacy  or 
veterinary  medicine.  The  requirements  of  dental  students 
for  graduation  were  attendance  upon  three  full  courses  of 
at  least  seven  months  each,  the  first  two  of  which  might  be 
pursued  in  any  reputable  dental  college  having  the  same  or 
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equal  standard  of  requirements,  the  faculty  having  the  right, 
however,  in  any  case,  to  require  an  examination.  A  license 
was  refused  the  petitioner  wholly  upon  the  ground  that  the 
college  was  not  reputable.  The  decision  was  made  without 
any  immediate  investigation  of  the  institution,  hence  the 
conclusion  reached  was  not  the  result  of  legal  discretion. 
The  board  wrongfully  refused  to  license  the  petitioner,  to 
his  damage  in  the  sum  of  $2  and  costs  to  be  taxed. 

Upon  such  facts  the  court  concluded  as  a  matter  of  law 
that  the  petitioner  was  entitled  to  a  peremptory  writ  of 
mandamuB  requiring  the  state  board  of  dental  examiners  to 
license  the  petitioner  to  practice  dentistry  in  the  state  of 
Wisconsin,  and  judgment  was  entered  accordingly. 

Joseph  B.  Doe^  for  the  appellants. 

For  the  respondent  there  was  a  brief  Miller^  Ifoyes  dk 
Miller,  and  oral  argument  by  B.  K.  Miller,  Jr.  As  to  the 
right  of  courts  to  control  state  boards  of  examiners,  they 
cited  State  v.  Fleischer,  41  Minn.  69;  People  v.  McCoy,  125 
111.  289;  Harding  v.  People,  10  Colo.  387;  State  Board  of 
Pharmacy  v.  White,  84  Ky.  626;  State  ex  rel,  Hathaway  v. 
State  Bohrd  of  Health,  103  Mo.  22;  Dental  Examiners  v. 
People,  123  111.  227.     See  also  53  Cent.  Law  J.  361. 

Marshall,  J.  It  is  elementary  that  in  mandamus  pro- 
ceedings to  coerce  a  judicial  officer  or  any  person  or  board 
in  the  exercise  of  judicial  or  quasi-judicial  power,  the  sole 
legitimate  purpose  thereof  is  to  set  such  person  or  board  in 
motion ;  to  command  him  or  it  to  act,  not  how  to  act,  to  ex- 
ercise the  judicial  power  vested  in  him  or  it;  not  to  control 
as  to  the  conclusion  to  be  reached.  State  ex  rel,  Buchanan  v, 
Kellogg,  96  Wis.  672 ;  State  ex  rd.  Fourth  Na;t,  Bank  v.  John- 
son, 103  Wis.  591,  623 ;  State  ex  rel,  Chasmey  v.  Teal,  72  Minn. 
37;  Merrill,  Mandamus,  40.  Where  there  is  no  reasonable 
ground  to  justify  a  decision  by  such  officer  or  board  other 
than  one  way,  and  there  is  a  failure  to  act  accordingly,  the 
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fanction  of  a  mcmdaymis  proceeding  is  broad  enough  to 
remedy  the  mischief  by  compelling  the  making  of  such  de- 
cision, in  perfect  harmony  with  the  rule  that  the  office 
thereof  is  not  to  control  discretionary  authority,  but  to  com- 
pel the  exercise  thereof.  State  ex  rel.  Fourth  Nat,  Bank  v, 
Johnson,  8nj}ra.  That  is  to  say,  if  the  law  imposes  the  duty 
upon  a  judicial  or  quasi-judicial  body  to  do  a  particular  thing 
upon  determining  that  certain  facts  exist,  and  reasonable 
inquiry  be  made  by  it  in  respect  to  such  facts,  and  from  the 
information  thus  obtained  there  is  no  reasonable  ground  for 
any  conclusion  other  than  that  the  conditions  precedent  to 
the  performance  of  such  duty  exist,  and  a  decision  is  made 
to  the  contrary  or  performance  thereof  is  refused,  such  con- 
duct is  not  the  exercise  of  discretionary  power,  but  a  refusal 
to  exercise  it, —  a  refusal  or  neglect  to  perform  a  plain  duty 
imposed  by  law;  and,  there  being  no  adequate  legal  remedy, 
the  way  is  open  for  the  extraordinary  jurisdiction  of  the 
court  to  award  its  writ  of  mamdamua.  It  is  plain  that,  in 
such  a  situation,  the  court  does  not  deal  with  disputed  facts. 
It  acts  upon  the  theory  that  the  person  or  body  in  duty 
bound  to  find  the  facts  in  accordance  with  the  evidence,  in 
refusing  to  do  so,  goes  beyond  or  refuses  to  exercise  his  or 
its  jurisdiction,  and  is,  on  that  ground  alone,  a  subject  for 
coercion  by  raaoidamiua.  State  ex  rel.  Fourth  Nat,  Ba/nk  v'. 
Johnson^  supra. 

Applying  the  foregoing  stated  principles  to  the  record  be- 
fore us,  it  is  manifest  that  the  learned  circuit  court  pro- 
ceeded erroneously  from  the  beginning  to  the  end  of  the 
trial  we  are  called  upon  to  review.  Assuming,  for  the  mo- 
ment, that  the  state  board  of  dental  examiners  decided  that 
the  institution  which  graduated  the  relator  was  not  repu- 
table solely  upon  evidence  of  its  character  one  year  previous 
to  the  date  of  such  decision,  as  the  circuit  judge  seems  to 
have  supposed,  and  that  such  course  was  unreasonable, — 
that  it  should  have  acquired  information  as  to  the  character 
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of  the  college  at  or  about  the  time  of  the  graduation  of  the 
relator,  and  that  in  neglecting  to  do  so  it  failed  to  exercise 
a  legal  discretion, —  that  did  not  give  the  court  any  warrant, 
in  this  proceeding,  to  do  what  the  board  ought  to  have  done 
and  compel  it  to  accept  the  court's  conclusion  on  questions 
of  fact  upon  evidence  produced  for  the  first  time  therein, — 
questions  which  the  board  had  exclusive  jurisdiction  to  try 
and  determine.  In  attempting  to  do  so,  the  court  usurped 
the  functions  of  the  board  most  completely.  It  might  as  well 
have  issued  a  license  directly  to  the  relator  as  to  try  the 
question  de  novo  as  to  the  reputability  of  the  institution 
graduating  him,  and  coerce  the  board  into  executing  its 
judgment.  Manifestly,  the  court  having  come  to  the  con- 
clusion that  the  board  decided  properly  as  to  the  reputabil- 
ity of  the  Wisconsin  College,  except  for  the  remoteness  of 
the  evidence  upon  which  the  clecision  was  based,  and  that 
it  failed  to  exercise  a  legal  discretion  because  it  did  not  de- 
termine the  question  presented  for  decision  upon  direct  evi- 
dence of  the  character  of  the  institution  at  or  about  the  time 
it  graduated  the  relator,  the  relief  granted  should  have  been 
limited  to  a  judgment  awarding  a  writ  of  mandamus  com- 
pelling the  board  to  proceed  and  determine  the  question  at 
issue  by  a  proper  investigation.  While  what  is  the  reason- 
able limit  of  such  an  inquiry  is  a  judicial  question,  the  in- 
quiry itself  cannot  be  taken  from  the  board  by  the  court 
otherwise  than  by  a  clear  usurpation  of  power. 

The  next  question  for  consideration  is,  Was  the  trial  court 
right  in  holding,  as  a  matter  of  law,  that  evidence  estab- 
lishing nonreputabilit^  of  the  institution  in  April,  1900,  was 
not  sufficient  to  warrant  a  decision  that  its  character  was 
the  same  at  the  time  it  graduated  the  relator.  We  know 
of  no  rule  by  which  such  holding  can  be  justified.  The 
learned  court,  in  his  opinion,  did  not  attempt  to  ground  the 
decision  on  principle  or  authority,  and  counsel  for  respond- 
ent must  be  acquitted  of  any  such  attempt  in  this  court 
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Keputability  of  an  institution  of  learning,  obviously,  has  to 
do  with  its  actual  character  in  that  regard,  measured  by 
those  competent  to  judge  thereof.  It  rests  on  conditions 
that  do  not  ordinarily  change  in  a  day  or  a  week  or  a 
month.  It  does  not  spring  up  or  pass  out  of  existence  sud- 
denly. It  is  one  of  those  conditions  which,  when  once  es- 
tablished, is  presumed  to  continue,  not  indefinitely,  but  so 
that  lapse  of  time  only  weakens  the  force  of  the  presump- 
tion as  evidence,  and  may  so  weaken  it  that  no  one  could 
reasonably  be  affected  thereby.  Many  illustrations  of  the 
rule  might  be  given,  that  where  a  situation  is  once  estab- 
lished it  is  presumed  to  continue  in  the  absence  of  evidence 
to  the  contrary.  The  existence  of  particular  relations  be- 
tween persons  being  established,  a  presumption  of  their 
continuance  arises.  Appeal  of  Readi'ng  F.  L  dk  T.  Co.  113 
Pa.  St.  204.  A  person  once  proven  to  have  been  a  gambler 
is  presumed  to  have  continued  such  in  the  absence  of  evi- 
dence of  his  reformation.  McMahon  v.  Harrison^  6  N  T. 
443.  Coverture  once  shown  is  presumed  to  continue.  -fir«- 
hine  v.  Davis^  25  111.  251.  The  same  is  true  of  bad  character 
for  truth  and  veracity  {Sleeper  v.  Van  Middlesworthy  4  Denio, 
431);  and  as  to  a  particular  mode  of  doing  business  (La wson. 
Presumptive  Ev.  214);  and  with  malice  of  one  person  toward 
another  {State  v.  Johnson.  1  Ired.  Law,  354.)  Opinions  of  in- 
dividuals, and  mental  states,  once  shown  to  exist,  are  pre- 
sumed to  continue.  1  Greenl.  Ev.  §  42.  A  person  shown 
to  be  alive  at  one  time  is  presumed  to  continue  so  for  the 
period  of  seven  years. 

These  illustrations  amply  indicate  the  general  scope  of  th6 
principle  under  discussion.  It  is  grounded  on  common 
knowledge  that  conditions  of  things,  and  character  of  per- 
sons, change  gradually  as  a  general  rule,  when  they  change 
at  all.  The  exceptions  only  go  to  the  weight  of  the  pre- 
sumption of  continuity  and  class  it  t^ith  rebuttable  pre- 
sumptions, but  it  remains  probative  to  some  degree,  in  some 
Vol.112— 87 
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cases,  for  a  great  length  of  time.  No  general  rule  can  be 
stated  as  to  when  its  force  will  become  so  weakened  by  time 
as  to  render  it  too  remote  to  be  considered  at  all,  or  to  be 
given  weight  sufficient  Xjo  prima  facie  establish  the  fact  to 
which  it  points.  There  are  exceptions  to  this,  as  in  case  of 
the  continuance  of  human  life.  In  Greenl.  £v.  §  41,  the 
general  rale  is  stated  thus: 

"  When  the  existence  of  a  person,  a  personal  relation,  or 
a  state  ot  things,  is  once  established  by  proof,  the  law  pre- 
sumes that  the  person,  relation,  or  state  of  things  continues 
to  exist  as  before,  until  the  contrary  is  shown,  or  until  a 
different  presumption  is  raised,  trom  the  nature  of  the  subr 
ject  in  question."  ' 

On  the  subject  of  character,  lapse  of  time  is  not  considered 
to  so  weaken  the  presumption  of  continuance  as  to  render 
evidence  thereof  at  a  period  of  four  years  prior  to  the  date 
of  the  inquiry  irrelevant.  Sleeper  v.  Fan  Middleeworth^  4 
Denio,  431.  In  MoMahon  v.  Harrison^  6  N.  Y.  443,  evidence 
of  character  two  years  prior  to  the  time  of  the  act  to  be  af- 
fected was  held  relevant. 

Enough  has  been  said  to  indicate  pretty  clearly  that  evi- 
dence of  the  character  of  the  institution  in  question  in  April, 
1900,  was  proper  to  be  considered  in  determining  its  char- 
acter in  May,  1901,  and  that  the  trial  court  erred  in  holding 
to  the  contrary.  Further,  assuming  that  such  evidence  was 
the  only  proof  before  the  board  of  the  reputability  of  the 
college  in  1901,  and  was  sufficient  to  establish  nonreputa- 
bility  in  April,  1900,  it  did  not  transcend  the  bounds  of  rea- 
son for  the  board  to  decide  that  it  was  sufficient  to  establish 
the  same  condition  in  May,  1901,  in  the  absence  of  any  sat- 
isfactory evidence  to  the  conttary.  The  trial  court  seems 
to  have  supposed  that  if  the  board  acted  on  information 
acquired  at  the  earlier  date,  it  failed  to  find  nonreputability 
in  May,  1901.  "  The  reputability  of  a  dental  college  which 
the  board  is  obliged  to  consider  must  depend  upon  facts  that 
exist  at  the  time  of  such  consideration,"  said  the  learned 
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trial  judge;  and  further,  "They  can  neither  be  facts  that 
have  existed  in  the  past  nor  those  that  may  possibly  exist 
in  the  future,  but  they  must  be  present  facts  upon  which  the 
board  may  exercise  its  judgment."  We  cannot  approve  of 
that  doctrine.  Of  course,  the  question  of  fact  which  the 
board  was  required  to  solve  was  whether  the  institution  was 
reputable  when  it  graduated  the  relator.  But  facts  and  cir- 
cumstances evidentiary  of  nonreputability,  proven  to  have 
existed  a  considerable  length  of  time  prior  thereto,  were 
relevant,  and  might  be  sufficient,  unexplained,  to  establish 
the  ultimate  fact  involved,  if  such  was  the  judgment  of  the 
board  acting  within  the  bounds  of  reason.  The  trial  court 
seems  to  have  confused  mere  evidentiary  with  ultimate  facts, 
for  it  is  elementary,  as  we  have  seen,  that,  in  solving  a  con- 
troversy such  as  the  one  the  board  had  to  deal  with,  while 
the  situation  at  a  particular  time  is  the  final  point  to  be 
reached,  facts  establishing  the  situation  within  any  reason- 
able period  prior  thereto,  by  reasonable  inference  extend  to 
such  point,  indicating  where  the  truth  lies.  That  method 
of  establishing  controverted  facts  is  so  general  that  we  may 
safely  venture  to  say  it  cannot  be  found  condemned  by  any 
reputable  authority. 

We  have  been  unable  to  discover  how  the  trial  court  came 
to  the  conclusion  that  the  decision  of  the  board  was  based 
wholly  on  evidence  of  the  character  of  the  school  in  April, 
1900.  The  record  does  not  read  that  way:  There  was  tes- 
timony that  the  board,  in  January,  1901,  made  an  investiga- 
tion of  the  standing  of  students  that  graduated  with  the 
relator,  which  resulted  in  obtaining  what  was  supposed  to 
be  reliable  information  that  four  or  five  of  his  class  failed 
in  from  four  to  six  studies  in  their  first  year's  work,  which 
was  taken  at  the  Milwaukee  Medical  College,  and  that  they 
were  received  into  the  Wisconsin  College  and  given  credit 
for  full  time  spent  at  the  former  institution;  that  the  relator 
was  one  of  the  persons  so  received;  that  when  he  was  re- 
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ceived  he  was  deficient  in  several  branches  and  that  he  did 
not  thereafter  pursue  them  in  any  regular  way ;  that  the 
result  of  such  investigation  was  persuasive  with  the  board 
that  the  condition  which  they  found  in  April,  1900,  existed 
in  1901.  There  was  further  evidence  to  the  effect  that  from 
time  to  time  the  members  of  the  board,  in  an  individual 
way,  gathered  information  as  to  the  institution,  and  further 
that,  though  the  decision  as  to  the  repntability  thereof  in 
1900  was  well  known  to  its  faculty,  no  application  was  made 
thereafter  for  a  re-investigation ;  and  that  no  proof  was  of- 
fered by  the  relator  or  by  his  associate  graduates,  when  the 
board  was  requested  to  license  them,  to  remove  its  impres- 
sion that  the  school  was  not  reputable.  We  have  not  stated 
all  the  evidence,  but  have  stated  enough  to  show  clearly 
that  the  trial  court  grievously  erred  in  holding  that  the  board 
acted  solely  on  information  it  obtained  in  April,  1900. 

The  learned  counsel  for  respondent,  as  it  seems,  insist  that 
the  judgment  appealed  from  is  right  and  should  stand  re- 
gardless of  whether  the  reasons  therefor,  given  by  the  trial 
court,  are  tenable,  and  regardless  of  whether  the  board 
rightly  decided  that  the  school  was  not  reputable  in  April, 
1900.  In  that,  as  we  take  it,  counsel  concede,  what  the  trial 
court  did  not,  that  proof  of  the  condition  of  things  in  April, 
1900,  tended  to  establish  the  condition  existing  in  May,  1901, 
but  contend  that  it  was  unreasonable  to  hold  at  the  earlier 
date,  from  the  facts  then  before  the  board,  that  the  school 
was  not  reputable.  In  that,  as  it  seems,  the  same  mistake 
is  made  that  was  made  by  the  trial  court,  i.  e.,  the  assump- 
tion that  the  board,  in  1901,  acted  solely  on  the  information 
obtained  in  1900.  But,  waiving  that  a  moment,  we  will  con- 
sider the  proposition  submitted  by  counsel. 

It  must  be  conceded  that  the  law  under  which  the  board 
acted  required  them  to  determine,  as  a  question  of  fact, 
whether  the  relator  was  graduated  by  a  reputable  dental 
college.    It  is  made  their  duty  to  license,  without  ezamina- 
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tion,  any  regular  graduate  of  any  incorporated,  reputable 
dental  college  which  requires  that  candidates  for  gradu- 
ation shall  attend  two  full  courses  of  lectures  of  five  months 
each,  the  last  of  which  courses  shall  be  attended  in  the  col- 
lege which  issued  the  diploma.  The  law  does  not  attempt 
to  define  reputability,  but  uses  the  term  in  its  ordinary 
sense  and  in  such  a  way  as  to  indicate  that  an  institution 
may  satisfy  all  the  other  requisites  to  a  license  and  yet  not 
be  reputable.  Other  courts  that  have  had  to  deal  with  sim- 
ilar laws  have  reached  the  conclusion  that  the  term  "  rep- 
utable "  is  not  used  in  any  restricted  or  particular  sense,  but 
to  convey  its  common  meaning,  the  meaning  generally  as- 
cribed thereto  in  everyday,  ordinary  expressions  calling  for 
its  use.  That  must  be  so,  since  there  is  nothing  in  the  law 
indicating  to  the  contrary.  In  People  ex  rd,  Sheppard  v, 
Illinois  State  Boards  110  111.  180,  it  was  contended  that  the 
law,  in  providing  that  a  diploma,  to  entitle  its  holder  to  a 
license  to  practice  dentistry  without  an  examination,  must 
be  issued  by  a  reputable  college  having  other  characteris- 
tics similar  to  those  required  by  the  statutes  of  this  state, 
left  the  board  no  duty  to  perform  in  determining  reputa- 
bility except  to  ascertain  whether  such  other  characteristics 
existed;  that  the  establishment  thereof  established  reputa- 
bility. Such  contention  was  condemned  by  the  court,  as 
appears  from  the  opinion,  as  hardly  worthy  of  serious  con- 
sideration, it  being  held  that  "  reputable,"  as  the  term  is 
used  in  the  law,  means  reputable  and  nothing  else;  that  it 
is  not  an  equivalentof  the  other  requisites  mentioned  therein, 
but  is  an  additional  requirement.  The  soundness  of  that 
decision  cannot  be  reasonably  questioned.  In  passing  upon 
the  application  of  a  graduate  of  a  dental  college  for  a  license 
to  practice  his  profession,  the  board  must  necessarily,  by 
the  exercise  of  judgment,  determine  whether  his  diploma 
comes  from  a  reputable  source,  precisely  as  they  must  de- 
termine any  other  statutory  requisite,  and  reputable  must  be 
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deemed  to  mean  reputable  in  the  ordinary  sense:  "  Worthy 
of  repute  or  distinction;  held  in  esteem;  honorable;  praise- 
worthy." Webst.  Diet.  "Being  in  good  repute;  held  in 
esteem;  consistent  with  good  faith."  Cent.  Diet;  lUinQts 
State  Board  v.  People  ex  rd.  Cooper,  123  111.  227,  245.  What 
is  reputable  in  a  dental  college  must  necessarily  be  deter- 
mined, too,  from  the  standpoint  of  men  of  scientific  attain- 
ments in  the  line  of  work  it  represents,  not  that  of  mere 
laymen.  The  purpose  of  the  law  itself  sufficiently  indicates 
that.  Moreover,  the  terms  thereof  leave  no  reason  for  doubt 
on  the  question.  It  provides  that  the  members  of  the  board 
shall  be  practicing  dentists,  and  that  the  majority  thereof 
shall  be  members  of  the  Wisconsin  State  Dental  Society. 

Notwithstanding  what  has  been  said,  doubtless  the  board 
might,  in  determining  the  reputability  of  a  college,  act  upon 
such  trifling  circumstances  as  to  be  guilty  of  an  abuse  of 
their  discretionary  power  and  be  a  proper  subject  for  coer- 
cion by  mandamus;  but  it  would  take'a  strong  case  to  war- 
rant a  court  in  convicting  them  of  such  an  offense.  The 
board  here  discovered  that  the  Wisconsin  College  was  with- 
out a  dean,  and  it  is  in  testimony  that  such  a  head,  for  a 
dental  faculty,  is  indispensable  to  reputability  of  their  insti- 
tution from  the  standpoint  of  men  learned  in  the  dental 
profession.  They  further  discovered  that  students  were  re- 
ceived and  given  advanced  standing,  contrary  to  the  common 
understanding  among  college  men  of  what  is  necessary  to 
graduation  with  good  scholarship  and  fitness  for  the  prac- 
tice of  dentistry,  and  in  a  way  liable  to  result  in  clothing 
disreputable  men  with  honors  of  the  school,  and  which  re- 
sulted in  diplomas  being  awarded  to  all  of  the  class  of  1901 
without  their  having  come  up  to  the  standard  necessary  to 
enable  them  to  pass  examination  in  several  branches  of 
study.  The  board  further  discovered,  as  they  honestly  sup- 
posed and  had  a  right  to  suppose — whether  they  were  right 
or  wrong  on  the  facts  is  not  material, — that  the  persons  in 
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charge  of  the  school  were  gailty  of  false  pretenses  in  that 
thirty-one  students  were  claimed  to  be  in  the  institution, 
when  there  were  but  twenty-one;  and  that  all  members  of 
the  faculty  were  paid  salaries  but  two,  when  in  fact  three 
were  not  so  paid.  The  board  further  discovered  that  the 
conveniences  for  imparting  knowledge  to  students,  and  the 
manner  in  which  the  instructional  work  was  carried  on,  were 
deficient  in  several  material  particulars.  They  examined 
three  graduates  of  the  class  of  1900  in  several  branches  as 
to  their  work  during  the  last  year  of  their  course,  the  only 
time  spent  by  them  at  the  college,  and  found  that  they 
were  deficient  therein,  not  up  to  a  reputable  standard,  and 
unfit  for  graduation.  -Considerable  other  information  was 
obtained  upon  which  the  conclusion  of  1900  was  based. 

Enough  has  been  stated  to  show  that  the  trial  court  was 
right  in  holding  that  the  conclusion  reached  in  1900  was 
amply  justified  by  the  evidentiary  facts  which  the  board  sup- 
posed, and  had  a  right  to  suppose,  then  existed,  regardless 
of  the  real  truth  of  the  matter.  Certainly,  in  the  face 
of  the  evidence  detailed,  no  room  is  left  to  say  the  board 
then  abused  its  discretion,  assuming  that  it  was  then  acting 
officially.  It  does  not  take  a  person  possessed  of  special 
knowledge  of  the  requisites  of  a  dental  college,  to  render 
it  capable  of  doing  good  work  and  be  deemed  worthy 
of  praise,  to  understand  that  the  faculty  must  have  a  head, 
commonly  called  a  "  dean,"  possessing  and  efficiently  exer- 
cising the  powers  incident  to  that  position,  and  that  it  must 
have  proper  facilities  for  imparting  scientific  knowledge 'to 
students,  and  that  the  instructional  work  must  be  carried  on 
in  the  manner  supposed,  by  members  of  the  profession  of 
dentistry  in  good  repute,  to  be  reasonably  necessary  to 
praiseworthy  work;  further,  that  the  institution  must  be  so 
conducted  as  not  to  permit  persons  to  wear  its  honors  by 
graduating  on  the  strength  of  work  at  other  colleges,  not 
properly  evidenced  as  up  to  a  reputable  standard;  and  that 
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those  responsible  for  its  managemeat  must  not  be  guilty  of 
any  false  pretenses  in  respect  to  any  matter  connected 
with  its  organization  or  otherwise,  which  the  state  board  of 
dental  examiners  has  a  right  to  inquire  into. 

The  learned  circuit  court  erred  in  holding,  as  it  seems  to 
have  done,  that  every  time  a  person  presents  himself  before 
the  board  as  a  candidate  for  a  state  license  to  practice  den- 
tistry, tenders  his  dollar,  presents  his  diploma,  and  makes 
proof  of  the  statutory  requisites  for  the  granting  of  his 
application,  other  than  that  of  the  reputability  of  the  school 
graduating  him,  it  is  the  duty  of  the  board  to  make  an 
original  investigation  of  and  determination  as  to  that  sub- 
ject, by  direct  evidence  of  the  character  of  the  school  at  the 
time  of  the  candidate's  graduation,  regardless  of  whether 
any  evidence  on  the  question  is  tendered  by  him  or  any  re- 
quest is  made  for  such  investigation.  The  burden  in  such 
a  case  is  on  the  candidate  to  demonstrate  to  the  satisfaction 
of  the  board  the  reputability  of  his  alma  mater,  not  on  the 
board  to  establish  or  disprove  it.  Having  once  entered  a 
judgment,  so  to  speak,  on  a  reasonable  investigation,  con- 
demning the  school  as  not  reputable,  the  board  may  prop- 
erly consider  such  judgment  res  adjudicata  when  the  same 
subject  again  comes  in  question,  in  the  absence  of  evidence 
fairly  rebutting  the  presumption  of  the  continuance  of  the 
former  condition.  The  attitude  of  the  relator  indicates  a 
desire  for  the  benefits  of  the  law,  but  a  defiance  of  its  reason- 
able requirements.  He  was  the  proper  actor  to  bring  to  the 
attention  of  the  board  the  character  of  his  school.  If  he 
had  accepted  that  burden  and  offered  proof  to  show  that  his 
alma  mater  was  reputable,  doubtless  the  board  would  have 
received  and  considered  it  in  connection  with  all  the  other 
information  in  its  possession.  Had  he  requested  the  board 
to  specify  wherein  it  supposed  the  school  was  not  up  to  a 
reputable  standard,  and  made  a  reasonable  showing  that 
new  light  could  be  shed  on  the  subject,  it  would  doubtless 
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have  given  him  the  desired  information  and  reasonable  op- 
portunity to  furnish  such  new  light,  or  proceeded  independ- 
ently of  him  to  obtain  it.  To  say  that  the  board,  of  its  own 
motion,  under  all  circumstances,  on  every  occasion  of  an 
application  by  a  graduate  of  a  dental  college  for  license  to 
practice  his  profession,  is  bound  to  make  an  investigation 
of  the  question  of  the  reputability  of  the  school,  is  to  ad- 
vance a  proposition  that  has  no  support  either  in  the  letter 
or  the  spirit  of  the  law  or  any  principle  governing  such 
bodies.  The  character  of  the  school  having  been  once  fairly 
determined  by  the  board,  when  and  under  what  circum- 
stances a  re-examination  of  the  subject  should  be  made  must 
necessarily  rest  solely  in  its  discretion  so  long  as  it  acts  rea- 
sonably. Obviously,  a  refusal  to  reinvestigate  the  subject 
is  warranted  under  ordinary  circumstances  till,  by  lapse  of 
time  or  by  some  circumstance  brought  to  the  attention  of 
the  board,  reasonable  ground  is  furnished  for  a  belief  that  a 
material  change  has  or  may  have  taken  place.  Circum- 
stances alter  cases.  "Where  the  facts  are  so  easily  ascertain- 
able as  they  were  in  this  case,  the  subject  for  investigation 
being  within  reasonable  reach  of  all  the  members  of  the 
board,  assuming,  as  we  must,  that  they  would  be  actuated 
in  passing  upon  the  application  for  a  license  by  the  single 
desire  to  deal  justly,  and  that  they  would  be  willing,  as  they 
manifestly  should  be,  to  resolve  reasonable  doubts  in  favor 
of  the  candidate  so  far  at  least  as  relates  to  the  making  of 
inquiries  on  questions  of  fact  upon  which  his  application 
must  turn,  lapse  of  time  after  one  investigation,  sufficient 
to  allow  a  new  class  of  graduates  to  come  from  the  school 
would  secure  a  reinvestigation  of  its  character  if  that  was 
requested,  accompanied  by  a  reasonable  showing  of  a  ma- 
terial change  in  regard  to  the  matters  in  which  it  was  found 
deficient  upon  the  previous  investigation.  The  policy  of  the 
law  under  consideration,  so  long  as  it  stands  the  test  of  con- 
stitutional limitations,  and  that  is  not  here  questioned,  is 
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something  with  which  courts  have  nothing  to  do.  Since  it 
requires  the  board  to  pass  upon  the  reputability  of  the  school 
in  circumstances  like  those  in  this  case,  and  places  no  limit 
upon  the'  methods  by  which  it  shall  gather  information 
bearing  on  the  subject  for  decision,  it  may  proceed  in  any 
reasonable  way,  and  candidates  for  licenses  must  submit  to 
its  judgments  unless  they  transgress  the  boundaries  of  reason 
and  common  sense. 
To  recapitulate,  we  hold  that  the  trial  court  erred: 

(1)  In  misconceiving  the  functions  of  via/ndurmts  proceed- 
ings, in  that,  while  the  court  may  compel  a  judicial  or  quasi- 
judicial  officer  or  body  to  perform  its  duty,  it  cannot  com- 
pel performance  in  any  particular  way  where  the  underly- 
ing questions  of  fact  are  disputed. 

(2)  In  trying  de  novo  the  question  of  the  reputability  of 
the  college  in  question. 

(3)  In  attempting  to  coerce  the  board  into  licensing  the 
relator,  yet  deciding  that  it  had  not  determined  by  a  proper 
investigation  the  existence  of  the  condition  precedent  to 
such  action. 

(4)  In  deciding  that  the  board  acted  wholly  on  evidence 
of  the  character  of  the  college  in  April,  1900. 

(5)  In  deciding  that  the  board  acted  illegally  because  it 
determined  the  character  of  the  college  wholly  upon  cir- 
cumstantial evidence. 

(6)  In  holding  that  the  evidence  of  the  reputability  of  the 
institution  in  April,  1900,  had  no  legitimate  bearing  upon 
its  character  in  May,  1901,  and  was  not  under  any  circum- 
stances sufficient  to  show  its  character  at  a  later  date. 

(7)  In  awarding  a  writ  of  mandam,u%  based  on  facts  de- 
termined by  it  de  novo. 

With  the  question  of  whether  the  trial  court  determined 
correctly,  upon  the  evidence  before  it,  the  question  of  the 
reputability  of  the  Wisconsin  College,  we  have  no  concern, 
since,  as  indicated,  the  whole  proceeding,  as  a  trial  de  novOy 
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was  erroneous.  The  trial  court  should  have  viewed  the  de- 
cision of  the  board  from  their  standpoint,  not  from  its  origi- 
nal investigation  on  the  subject.  We  are  unable  to  per- 
ceive that  the  board  exceeded  its  discretionary  power  or  so 
failed  to  exercise  such  power  as  to  be  guilty  of  an  abuse 
thereof. 

By  the  Court — The  judgment  appealed  from  is  reversed, 
and  the  cause  is  remanded  with  directions  to  dismiss  the 
action,  with  costs  in  favor  of  the  defendants. 


Bbbg,  by  guardian  ad  litems  Respondent,  vs.  Dahkobhleb, 
Administrator,  Appellant. 

December  18, 1901-- January  7, 190i. 

Life  insurance:  Change  of  beneficiary. 

1.  Under  a  life  insurance  policy  the  insured  had  the  right  to  change 

the  beneficiary  by  filing  with  the  company  a  written  request,  duly 
acknowledged,  accompanied  l?y  the  policy.  He  sent  the  policy  to 
the  company  with  a  written  request  for  a  change,  but  the  request 
was  not  acknowledged,  and  the  company,  retaining  the  policy, 
sent  a  blank  application  to  its  local  agent,  with  instructions  to 
have  it  signed  and  properly  acknowledged.  BefuM  this  was  done 
the  insured  died.    Held,  that  the  beneficiary  had  not  been  changed. 

2.  After  the  death  of  the  insured  in  such  a  case  the  tx>mpany  could  not 

waive  compliance  with  its  rules  in  respect  to  onange  of  benefici- 
aries, or  affect  the  legal  rights  of  the  persons  Interested,  by  pay- 
ing the  money  into  oourt 

Appeal  from  a  judgmient  of  the  superior  court  of  Mil- 
waukee county:  Obren  T.  Williams,  Judge.     Affirmed, 

On  February  1, 1899,  one  W.  L.  Arven  took  out  a  policy 
on  his  life  in  the  Pacific  Mutual  Life  Insurance  Company 
for  $1,000,  in  which  the  plaintiff,  his  betrothed,  was  named 
as  the  sole  beneficiary.    The  policy  contained  a  provision 
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that  the  beneficiary  might  be  changed  by  the  insured  at 
any  time  "  by  filing  with  the  company  a  written  request, 
duly  acknowledged,  accompanied  by  this  policy,  such  change 
to  take  effect  upon  indorsement  of  the  same  upon  the  policy 
of  the  company."  On  April  13, 1899,  Arven  sent  the  com- 
pany the  following  letter:  "Inclosed  find  policy  31,688. 
Please  change  beneficiary  to  my  estate."  This  letter  was 
received  at  the  home  office  in  San  Francisco  about  April  17, 
1899.  The  company  retained  the  policy,  but  sent  the  letter, 
with  a  blank  form  it  had  prepared  for  policy  holders  to  sign 
when  they  desired  a  change  in  the  beneficiary,  to  its  local 
agent  in  Milwaukee,  with  instructions  to  secure  Mr.  Arven's 
application  for  change  thereon.  This  was  received  April 
22, 1899,  and  on  the  same  day  Mr.  Arven  died.  No  change 
in  the  beneficiary  was  made  by  the  company*  Proofs  of 
death  were  duly  furnished,  and  on  June  16th  this  action 
was  brought  against  the  company  to  recover  the  amount 
due  on  the  policy.  The  company  acknowledged  liability, 
and  took  the  necessary  steps  to  have  the  defendant  If'rank 
Damkoehler  brought  in  to  defend  as  a  claimant  of  the 
money,  as  administrator  of  the  estate  of  Arven.  The  money 
due  on  the  policy  was  paid  into  court,  and  the  comj)any  was 
relieved  from  further  liability.  The  contest  here  is  whether 
the  plaintiff  or  the  administrator  shall  have  this  money. 
The  facts  were  stipulated,  and  the  court  decided  that  the 
plaintiflf  was  entitled  to  proceeds  of  the  policy.  The  ad- 
ministrator appeals  from  a  judgment  for  plaintiff. 

For  the  appellant  there  was  a  brief  by  Sheridan  <b  Wcl- 
laeger^  and  oral  argument  by  James  A,  Sheridan.  They  con- 
tended, inter  alia,  that  the  prescribed  mode  of  change  of 
beneficiaries  is  for  the  protection  of  the  insurance  company. 
Third  persons  as  claimants  cannot  take  advantage  of  the  as- 
sured's  failure  to  comply  with  it.  The  company's  act  in  pay- 
ing the  proceeds  of  the  policy  into  court  and  obtaining  its 
release  operates  as  a  waiver  of  the  prescribed  requirements, 
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and  an  expression  of  its  willingness  to  have  the  fund  paid  to 
the  administrator  of  his  estate.  The  condition  in  the  con- 
tract relating  to  the  acknowledgement  of  the  written  direc- 
tion having  been  waived  by  the  company  for  whose  benefit 
it  was  made,  it  most  be  treated  in  this  contest  between  the 
claimants  as  eliminated  from  the  contract,  and  the  contract 
is  to  be  construed  as  if  no  such  condition  were  in  it.  See  3 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  999;  Mcmning  v.  A.  O. 
U.  W.  86  Ky.  136;  Simooke  v.  Grand  Lodge  A.  0.  U.  W. 
84  Iowa,  383;  Ikpee  v.  Orand  Lodge  A.  0.  U.  W,  106  Iowa, 
747;  HaU'o.  AUen^  75  Miss.  175;  StoelTcer  v.  Thornton,  88 
Ala.  241,  6  L.  K.  A.  140;  Martin  v.  Stubhmgs,  126  111.  387; 
Johnson  V.  Knighie  of  Honor  ^  53  Ark.  255 ;  KnigJUa  of  Honor 
V.  Watson,  64  N.  H.  517 ;  Titsworth  v.  Titsworth,  40  Kan.  571 ; 
Spitawn  V.  Chew,  60  Tex.  532;  Bacon,  Ben.  Soc.  <fe  Ace.  Ins. 
§  308;  Jbry  v.  Supreme  Council  A.  L.  S.  105  Cal.  20;  Hanson 
V,  Minn,  S.  R.  Asso.  59  Minn.  123;  John  Hancock  M.  L. 
Ins.  Co.  V.  White,  20  K.  L  457;  Brown  v.  Mansur,  64  K  BL 
39;  Woodmen  of  the  World  v.  RuHedge,  133  Cal.  640. 

For  the  respondent  there  was  a  brief  by  La  Bovle  <&  Htmt^ 
and  oral  argument  by  F.  S.  Hunt. 

BabdeeIi^,  J.  Under  the  policy  in  suit  the  insured  had  a 
right  to  change  the  beneficiary  named  therein  by  filing  with 
the  company  a  written  request,  duly  acknowledged,  accom- 
panied by  the  policy.  He  attempted  to  make  such  change, 
but  neglected  to  acknowledge  his  written  request.  The  in- 
surance company  refused  to  recognize  such  request.  It  sent 
to  its  local  agent  in  Milwaukee  a  blank  form  it  had  pre- 
pared for  such  cases,  with  instructions  to  have  it  signed  and 
properly  acknowledged.  Before  this  could  be  done,  the  in- 
sured died. 

The  general  rule  is  that  the  change  in  beneficiaries  must 
be  made  in  the  manner  required  by  the  policy.  McOowan 
V.  Supreme  Court,  104  Wis.  173.    This  rule,  however,  in  this 
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state,  is  subject  to  several  exceptions,  one  of  which  is  that 
the  insured  may  dispose  of  the  policy  by  will,  to  the  exclu- 
sion of  the  beneficiary,  when  he  has  paid  the  premiums  and 
kept  control  of  the  policy.  Foster  v.  OUe^  50  Wis.  603;  E^ 
tate  of  Breitungy  78  Wis.  33.  See  Clark  v.  Durand,  12  Wis. 
223;  Kermxm  v.  Howard,  23  Wis.  108;  Striks  v.  Wis.  O.  K 
M,  L.  Ins.  Co.  95  Wis.  583;  Alvord  v.  Luokenhach,  106  Wis. 
537.  Other  exceptions  are  where  the  company  has  waived 
strict  compliance  with  the  rules;  where  it  is  beyond  the 
power  of  the  insured  to  comply  with  all  the  rules,  and  he 
has  done  all  that  is  possible  to  secure  the  change;  and  also 
when  he  has  pursued  the  rules  and  done  all  in  his  power  to 
change  tjie  beneficiary,  but  dies  before  the  new  pplicy  is 
issued.  McOowan  v.  Supreme  Cowrt^  supra;  Supreme  Con- 
clave V.  CappeUa,  41  Fed.  Rep.  1. 

The  defendant  insists  that  the  facts  of  this  case  bring  it 
within  the  exception  last  mentioned.  The  diflBculty  with 
bis  contention  is  that  it  is  not  supported  by  the  facts.  The 
unacknowledged  request  was  not  in  compliance  with  the 
requirements  of  the  policy.  The  company  refused  to  rec- 
ognize it.  The  proper  authentication  of  the  written  request 
was  of  importance  to  all  concerned.  It  was  material  be- 
cause made  so  by  the  contract.  It  was  a  protection  to  the 
company  as  against  payment  to  persons  who  might  fraud- 
ulently secure  possession  of  the  policy.  It  was  a  safeguard 
of  the  insured  and  his  beneficiary  for  the  same  reason. 
Mellows  V.  Mellows,  61  N.  H.  137.  See  BoUins  v.  MoHaMon, 
16  Colo.  203;  Orand  Lodge  v.  Fish  (Mich.),  85  N.  W.  Rep. 
875.  The  beneficiary  had  an  actual,  subsisting  interest  in 
the  policy,  subject  to  the  right  of  the  insured,  who  had  paid 
the  premiums,  to  vest  it  elsewhere.  Until  such  action  by 
the  insured,  the  interest  of  the  beneficiary  is  such  a  vested, 
subsisting  interest  as  would  pass  to  her  administrator  in 
case  of  her  death.  Foster  v.  (Hie,  50  Wis.  603;  Patterson  v. 
Natural  Premium  M.  L.  Ins.  Co.  100  Wis.  118.  Upon  the  death 
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of  the  insured  her  interest  became  an  absolute  property  in- 
terest in  the  proceeds  of  the  policy.  The  payment  of  the 
money  into  court  by  the  company  did  not  change  the  legal 
position  of  either  party.  Bailou  v.  Oile^  50  Wis.  614;  Ire- 
land V.  Ireland^  42  Hun,  212.  Unless  the  change  of  bene- 
ficiaries had  been  properly  made  before  the  death  of  the 
insured,  or  something  done  equivalent  thereto  under  the 
exceptions  mentioned,  the  company  was  bound  absolutely 
to  pay  the  amount  of  the  policy  to  plaintiff.  After  the 
death  of  the  insured,  the  company  could  not  change  the 
legal  rights  of  the  person  entitled  to  the  money  by  payment 
into  court.  See  Wendt  v.  Iowa  legion  of  Honor ^  72  Iowa, 
682;  Shuman  v.  A,  0.  U.  W.  110  Iowa,  642. 
£y  the  Court —  Judgment  affirmed. 


Baesseb,  Administrator,  Appellant,  vs.  National  Ezohangb 
Bank,  Eespondent 

December  18,  1901 — January  7,  190t, 

Banks  and  hanking:  Checks:  Assignment  of  portion  of  deposit:  Cor^ 
sent  of  depositary:  Payment:  Revocation:  Death  of  maker:  Rights 
of  personal  representative, 

1.  Prior  to  the  enactment  of  the  Negotiable  Instruments  Law  (oh.  806^ 

Laws  of  1899),  it  was  settled  in  this  state  that  the  giving  of  a  check 
for  value  on  an  ordinary  bank  deposit  would  be  construed  to  in- 
tend an  assignment  of  the  fund  pro  tanto,  as  between  the  maker 
and  the  payee. 

2.  By  an  assignment  for  value  of  a  portion  of  a  fund  in  the  hands  of  a 

depositary,  the  assignor  parts  with  ownership  of  such  portion,  and 
as  between  himself  and  the  assignee  the  transfer  is  complete, 
whether  the  depositary  consents  to  the  assignment  or  not 
a  If  the  depositary  of  a  fund  consents  to  the  assignment  of  a  portion 
thereof,  he  thereby  merely  confers  upon  the  assignee  a  remedy  to 
obtain  from  him  that  which  already  belongs  to  the  assignee  by  the 
assignment 
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i.  By  payment  to  the  assignee  in  such  a  case  the  depositary  discharges 
pro  tanto  all  obligation,  and  the  assignor  has  no  rights  against  him 
in  respect  thereto. 

6.  The  personal  representative  of  a  deceased  depositor  stands  in  no 

better  position  with  reference  to  the  deposit  than  his  decedent  did. 
^  Where  a  bank  check  for  a  valuable  consideration  works  an  assign- 
ment of  that  portion  of  the  deposit  covered  thereby,  it  not  only 
authorizes  the  bank  to  pay,  but  evidences  a  contract  between  the 
maker  and  the  payee  which  cannot  be  revoked  except  for  good 
cause,  such  as  fraud,  eta  If,  therefore,  the  bank  pays  after  notice 
of  revocation,  it  does  so  merely  at  the  peril  of  being  able  to  show 
a  valid  and  irrevocable  contract  of  assignment 

7.  Death  of  the  maker  of  a  check  is  at  most  no  more  efficacious  as  a 

revocation  than  a  revocation  by  act  of  the  maker  living. 
&  The  right  of  the  depositary  of  a  fund  to  refuse  consent  to  a  partial 
transfer  thereof  is  absolute;  and  the  transferee  cannot,  by  any 
process  of  notice  or  demand,  impose  upon  a  nonconsenting  depos- 
itary any  duty  to  protect  his  equitable  right& 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
wraukee  county:  J.  0.  Ludwig,  Judge.     Affirmed. 

The  plaintiff's  intestate,  Bromley,  had  for  some  years  been 
a,gent  for  a  railroad  freighting  combination  known  as  the 
Kanawha  Dispatch,  with  duty  to  solicit  shipments  of  freight, 
and  collect  and  remit  prepayments  therefor.  During  a  few 
months  prior  to  March  11,  1897,  he  had  collected  such  ad- 
vance freight  moneys,  and  deposited  them  to  his  own  ac- 
count in  the  defendant  bank,  to  an  amount  considerably 
exceeding  his  then  balance.  He  drew  checks  on  March  2d, 
3d,  and  5th,  payable  to  George  A.  Hood,  cashier  of  said 
Eanawha  Dispatch,  aggregating  $5,523.80,  for  specified 
freight  collections  as  aforesaid,  on  various  dates  extending 
from  December  18th  to  February  9th.  These  checks  were 
received  by  Hood,  at  Cincinnati,  in  due  course  of  mail,  prior 
to  March  11th,  but  were  not  presented  to  the  bank  for 
payment  until  subsequent  to  that  date.  Bromley  died  March 
11,  1897,  leaving  a  bank  balance  at  that  time  of  $6,005.97. 
The  checks,  having  been  first  presented,  dishonored,  and 
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protested,  were  paid  by  the  bank  on  the  23d  and  27th  days 
of  March,  upon  being  indemnified  by  the  railroad  companies 
whom  Hood  represented.  Plaintiff  was  appointed  admin- 
istrator May  13, 1897.  On  November  21, 1898,  he  demanded 
payment  of  the  entire  sum  on  deposit  at  the  time  of  Brom- 
ley's death,  $6,005.97,  which  being  refused,  he  later  demanded 
and  received  the  surplus  above  said  four  checks,  $482.17. 

The  plaintiff  commenced  this  action  at  law  to  recover  the 
whole  balance  resting  in  said  bank  at  the  time  of  Bromley's 
death,  $6,006.97.  The  defendant  interposed  answer,  setting 
up  the  foregoing  facts  of  payment;  also  setting  up  the  fact 
that  all  of  said  moneys  belonged  to  the  railroad  companies 
for  whom  Bromley  was  agent,  as  having  been  collected  by 
him  in  a  fiduciary  capacity,  and  deposited  therein.  Trial 
was  commenced  to  the  court  and  a  jury,  but  at  the  close  of 
the  evidence,  by  consent  of  both  parties,  the  jury  was  dis- 
charged, and  the  court  made  findings  of  fact  supporting 
payment  of  said  checks,  and  held  that  a  defense,  upon  which 
judgment  was  rendered  for  the  defendant,  from  which  the 
plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Sylvester^  Scheiher 
(&  Orth,  and  oral  argument  by  C.  A.  Orth  and  Fred  Scheiber. 

For  the  respondent  there  was  a  brief  by  WinJder,  Fland- 
ers^ Smith,  BoWwm,  c&  VUaSy  and  oral  argument  by  F.  O. 
Winkler. 

DoDGB,  J.  This  case,  as  argued  by  counsel,  presents 
several  interesting  questions  as  to  the  relations  resulting 
from  the  giving  of  a  check  for  value  on  an  ordinary  bank 
deposit,  if,  as  is  now  fully  settled  in  Wisconsin,  the  giving 
of  such  check  will  be  construed  to  intend  an  assignment  of 
the  fund  pro  tanto  as  between  the  maker  and  payee.  Pease 
V,  Lamdauer,  63  Wis.  20.  The  principles  and  reasons  lying 
at  the  foundation  of  the  rules  of  law  fixing  the  rights  of  an 
assignee  of  a  fund  in  the  bands  of  an  ordinary  debtor  or  de- 
void 113  —  88 
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positary  are  discussed  at  some  length  in  SJcobisv,  Ferge^  102 
Wis.  122,  sufficiently,  at  least,  so  that  only  the  diflFerences 
between  such  depositary  and  the  modem  bank  of  deposit 
need  be  considered  in  applying  such  rules  to  the  latter. 
The  propositions  decided  in  the  Skohis  Case  were  that  thfe 
modern  statutes  authorizing  suits  to  be  brought  by  the  true 
party  in  interest  had  removed  all  difficulties  in  the  way  of 
assignments  of  indebtedness,  so  that  any  act  which,  in  the 
intention  of  the  parties,  as  between  assignor  and  assignee, 
constituted  a  transfer  of  an  indebtedness  or  of  a  fund,  gives 
a  complete  ownership  and  right  of  action  therefor  to  the 
assignee,  legal  because  enforceable  by  an  action  at  law; 
that  this  principle  is  limited  by  the  further  consideration 
that  a  debtor  or  depositary  owing  one  debt  and  subject  to 
only  one  action  therefor,  cannot,  without  his  consent,  be 
subjected  to  the  splitting  up  of  that  indebtedness  so  as  to  be  ' 
liable  to  several  actions.  Hence  that  an  assignment  of  a 
part  of  a  fund,  while  eflfective  as  between  the  assignor  and 
assignee,  cannot  be  enforced  by  direct  suit  at  law  against  the 
depositary  without  his  consent.  It  can  only  be  enforced 
by  bringing  into  court  the  depositary  and  all  claimants 
against  the  fund  in  one  suit,  where  their  various  rights 
can  be  adjudicated.  That  form  of  action  being  cognizable 
only  by  a  court  of  equity,  it  is  said  that  the  assignment  is 
equitable  only;  not  that  it  is  less  complete  as  between  the 
parties,  but  merely  not  enforceable  in  a  direct  action  at  law 
against  the  depositary.  This  objection  to  its  enforceability 
is  one  which  the  depositary  can  waive,  as  it  is  purely  for  his 
convenience  and  benefit;  and  he  can  waive  it  either  in  ad- 
vance of  the  assignment  or  afterward,  when  demand  is  made 
upon  him  in  or  out  of  court,  though  he  is  under  qo  legal  or 
equitable  obligation  so  to  do.  It  will  be  observed  that 
these  limitations  on  the  enforcement  of  the  rights  conferred 
by  an  assignment  are  based  upon  the  dominant  considera- 
tion of  protecting  completely  the  rights  of  the  third  party 
depositary  not  participating  in  the  assignment. 
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Such  being  the  law  ordinarily,  of  course  it  should  apply 
equally  when  a  bank  is  a  depositary,  except  so  far  as  the  re- 
lation between  the  bank  and  its  depositors  is  such  as  to  make 
the  same  reasons  support  different  conclusions.  The  doc- 
trine of  Pease  v,  Landauer^  63  Wis.  20,  is  based  upon  one  of  , 
those  distinctions.  It  has  been  held  from  early  times  with 
almost  unanimity  that  a  bill  of  exchange  drawn  by  one  man 
upon  another,  not  in  any  wise  designating  a  sf)ecific  fund 
out  of  which  it  is  to  be  paid,  works  no  assignment  of  a  fund 
or  portion  of  a  fund  which  may  chance  to  be  in  the  hands 
of  the  drawee.  This  is  based  upon  the  fact,  well  recog- 
nized by  the  law  merchant,  that  bills  of  exchange  are 
not  always — perhaps  are  not  generally  —  drawn  against 
funds.  The  ancient  bill  of  exchange  was  a  mere  convenience 
for  enabling  a  creditor  of  the  drawer  to  receive  his  pay- 
ment at  some  other  place  than  the  latter's  residence,  and  it 
was  drawn  on  correspondents  who  knew  of  the  credit  and 
responsibility  of  the  drawer  and  were  willing  to  pay  money 
at  his  request  and  look  to  him  for  reimbursement,  either  by 
remittance  or  by  reciprocal  honor  to  their  own  bills  of  ex- 
<5hange.  In  modern  times,  at  least,  the  check  upon  a  banker 
has  attained  a  different  significance.  The  banker  is  not 
■customarily  or  often  in  the  habit  of  honoring  checks  except 
as  they  are  drawn  against  a  fund  first  placed  in  his  hands 
for  that  purpose.  This  fact  has  been  recognized  in  the  rule, 
now  well  established,  that  it  is  a  fraud  to  draw  a  check  upon 
A  bank  where  the  drawer  has  no  funds,  and  by  the  statutes, 
now  quite  general,  making  such  an  act  criminal  under  cer- 
tain circumstances.  From  this  difference  results  the  pre- 
sumption, recognized  and  enforced  in  Pease  v,  Lamdauer^  63 
Wis.  20,  that  one  who  draws  a  check  upon  a  bank  impliedly 
asserts  that  he  has  a  fund  in  the  hands  of  that  bank  out  of 
which  it  is  expected  to  be  paid,  and  therefore  that  he  assigns 
so  much  of  that  fund  as  the  check  calls  for;  just  as  if,  be- 
tween private  individuals,  the  document  declared  on  its  face 
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the  existence  of  a  fund  in  the  hands  of  a  drawee  and  ordered 
the  bill  of  exchange  paid  therefrom. 

The  further  question  is  interesting,  and  not  yet  decided, 
in  Wisconsin  at  least,  whether,  from  the  very  purpose  of  a 
deposit  to  be  drawn  against  by  checks  to  different  parties, 
there  does  not  arise  an  understanding  and  agreement,  in 
advance,  by  the  bank  to  pay  such  deposit,  not  necessarily 
in  aolido  as  between  ordinary  debtor  and  creditor,  but  in 
such  sums  and  to  such  people  as  the  depositor  may,  by  his 
checks,  direct.    If  such  an  agreement  is  to  be  implied  from 
the  ordinary  course  of  business,  there  would  seem  forceful 
logic  for  the  conclusion  that  the  assignment  resulting  from 
the  giving  of  a  check  for  value,  complete  and  valid  as  be- 
tween the  maker  and  payee,  should  be  enforceable  in  a  suit 
at  law  against  the  bank.    It  must  be  conceded  that  the  over- 
whelming weight  of  authority  is  to  the  negative  of  this  con- 
clusion, and  yet  the  greater  part  of  that  authority  is  from 
jurisdictions  which  do  not  recognize  the  rule  of  Pease  v. 
Landatier^  63  Wis.  20,  and  give  to  a  check  no  eflBcacy  what- 
ever as  an  assignment,  but  recognize  it  merely  as  an  author- 
ity from  the  bailor  to  his  bailee.    The  question  thus  sug- 
gested is  reserved  in  Pease  v,  Landauer,  in  Skohis  v.  Ferge^ 
102  Wis.  122,  and  in  DiUman  v.  Ca/rlm^  105  Wis.  14, 17,  and, 
but  for  certain  statutory  provisions  recently  enacted  in  Wis- 
consin, would  be  worthy  of  grave  cjasideration,  and  per- 
liaps  decision,  in  the  present  case.   But,  inasmuch  as  by  the 
'  new  Negotiable  Instruments  Law  (Laws  of  1899,  ch.  356^ 
sec.  1684 — 5)  it  is  provided  that  the  bank  shall  not  be  liable 
to  the  holder  of  a  check  unleso  and  until  it  accepts  or  certi- 
fies it,  the  question  of  such  liability  independently  of  the 
statute  is  no  longer  a  general  or  important  one,  and,  unless- 
essential  to  the  decision  of  the  instant  case,  should  not  fur- 
ther occupy  our  time;  although  the  present  checks,  having 
been  given  in  1897,  are  not  controlled  by  that  statute. 

Independently,  then,  of  the  question  whether  the  holder 
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of  a  check  for  value  can  sue  the  bank  thereon  at  law  with- 
out its  consent,  what  are  his  rights  against  that  fund  as  be- 
tween him  and  the  maker,  or  one  claiming  in  the  right  of 
the  latter  as  a  volunteer  and  not  for  value,  wh6n  the  depos- 
itary, who  still  has  the  fund,  consents  to  its  splitting  up  and 
to  the  assignment  accomplished  by  the  giving  of  the  check? 
Of  course,  upon  the  hypothesis  stated,  those  rights  are  pre- 
cisely the  same  as  if  the  depositary  were  not  a  bank.  The 
authorities  already  cited  leave  no  doubt  that  by  an  assign- 
ment for  value  the  assignor  parts  with  ownership  of  so  much 
of  the  fund;  as  between  him  and  the  assignee  the  transfer 
is  complete.  He  is  not  concerned  in  the  question  whether 
the  depositary  consents  or  not.  Such  consent  only  has  the 
'  effect  to  confer  upon  the  assignee  a  remedy  to  obtain  from 
the  fund  holder  that  which  is  already  his  by  the  assign- 
ment. The  conclusion  would  seem  irresistible  that  when 
such  consent  is  given,  and  the  assignee  has  recovered  his 
part  of  the  fund  by  suit  or.  otherwise,  the  depositary  no 
longer  holds  it  and  cannot  be  liable  for  it  to  the  original 
depositor.  It  is  no  answer  to  this  view  to  suggest  that,  even 
though  the  depositary  refuse  consent,  the  fund  is,  upon  this 
reasoning,  none  the  less  transferred  out  of  the  assignor,  and 
he  ought  not  to  have  an  action  for  what  is  not  his;  which 
conclusion  would  produce  the  absurdity  of  the  depositary 
being  free  from  suit  by  any  one.  In  that  case  the  depositor 
can,  of  course,  recover  against  the  depositary,  not  because 
the  fund  is  his,  but  beqause  the  latter  is  estopped  to  deny 
such  ownership  by  his  own  act  in  refusing  to  recognize  the 
transfer.  When,  however,  he  does  consent,  and  pays  that 
which  has  been  validly  assigned  to  the  assignee,  he  dis- 
charges to  that  extent  all  obligation,  and  the  former  owner 
of  the  fund  has  no  rights  against  him. 

That  a  transfer  of  the  depositor's  interest  in  the  whole 
fund  by  operation  of  law  and  without  value  confers  no 
higher  rights  than  he  had,  is  too  well  settled  in  Wisconsin 
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to  warrant  reconsideratioQ  even  in  deference  to  an  apparent 
suggestion  the  other  way  by  the  supreme  court  of  the 
United  States  in  Laclede  Bank  v.  Schyler,  120  U.  S.  511,  515, 
which  case,  by  the  way,  is  much  limited  by  Fourth  St.  Bank 
V.  Yardley,  165  U.  S.  634.  In  Pease  v.  Zandauer^  63  Wis. 
20 'jSkohis  V.  Ferge,  102  Wis.  122;  and  Dillman  v,  Carlin,  105 
Wis.  14,  it  is  held  that  a  receiver,  an  assignee  for  creditors, 
and  a  garnishing  creditor  stand  in  no  better  position  than 
the  original  depositor.  Ajn  administrator's  rights  are  the 
same.    He,  too,  "  stands  in  the  shoes  "  of  his  intestate. 

But,  says  the  appellant,  the  maker  may  revoke  a  check, 
and  thereafter  the  bank  has  no  right  to  pay  it,  and  the 
maker's  death  is  ipso  facto  a  revocation  when  brought  to  the 
bank's  knowledge.  Except  the  last,  these  propositions  are  . 
supported  by  a  vast  array  of  authority  dating  from  the  ear- 
liest recognition  of  the  law  merchant,  and,  correctly  under- 
stood, are  not  to  be  gainsaid.  They,  however,  are  applicable 
only  to  the  relation  between  the  maker  and  his  bailee  or 
depositary.  Their  use  in  a  case  like  the  present  is  due  to 
failure  to  distinguish  the  two  separate  functions  of  a  bank 
check  as  established  in  our  jurisprudence.  A  check  is,  and 
always  has  been,  primarily  an  authority  from  the  maker 
upon  which  his  banker  may  rely,  but  in  which  the  latter 
has  no  interest  until  he  has  acted  thereon.  As  such  author- 
ity merely,  it  is,  of  course,  revocable  until  acted  on,  and  its 
revocation  takes 'from  the  banker  all  the  protection  it  would 
otherwise  afford  him  as  a  mere  authority  or  direction  to  pay. 
In  that  sense  he  thereafter  has  no  right  to  pay,  and  such 
statement  of  the  law  is  strictly  accurate  when  and  where  a 
check  is  nothing  more,  though  doubtless  it  has  been  used  in 
other  jurisdictions  without  the  qualification  necessary  to  its 
exact  comprehension.  Where,  however,  a  check  for  a  valu- 
able consideration  works  an  assignment  of  the  deposit,  equit- 
able or  legal,  such  a  check  is  something  more  than  a  mere 
authority  to  pay.    It  also  evidences  a  contract  between  the 
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maker  and  payee,  and,  if  that  contract  is  a  valid  and  irrev- 
ocable one,  the  check  cannot  be  revoked  as  between  them. 
If,  by  that  contract,  the  payee  has  become  the  owner  of  the 
fund,  the  bank  may  safely  pay  it  to  him,  not- by  virtue  of 
the  check  as  an  authority  alone,  but  by  virtue  of  his  actual 
ownership.  Before  he  is  notified  of  any  revocation,  the 
banker  will  be  protected  by  the  check  as  an  authority,  with- 
out regard  to  the  validity  of  the  contract  of  assignment; 
after  notice  of  revocation,  the  latter  fact  alone  can  protect 
him.  He  then  pays  at  the  peril  of  being  able  to  establish  a 
valid  and  irrevocable  contract  of  assignment.  If  that  con- 
tract be  otherwise;  as,  for  example,  if  obtained  by  fraud,  so 
that  the  maker  of  the  check  can  rescind  it  as  against  the 
payee,  doubtless  the  banker  who  pays  a  check  in  defiance 
of  a  revocation  can  base  no  defense  thereon.  This  is  the 
force  of  the  declaration  in  Pedse  v.  Landauer^  63  Wis.  28, 
that  the  drawer  cannot  "arbitrarily"  or  " except  for  some 
good  cause"  stop  payment  and  avoid  the  assignment;  that 
such  act  would  be  a  fraud. 

In  this  view,  then,  we  need  not  consider  whether  the  death 
of  the  drawer  revokes  a  check.  If  it  does  so;  it  is  no  more 
eflBcacious  than  a  revocation  by  act  of  the  party  living.  The 
law  will  not,  of  its  own.  motion,  work  the  same  fraud  which 
it  would  not  permit  a  living  person  to  perpetrate  by  his  own 
act. 

Perhaps  this  discussion  ought  not  to  close  without  a  pre- 
cautionary suggestion  against  carrying  too  far  the  logical 
deductions  from  the  assertion  that  a  partial  assignment  of  a 
fund  is  effective  to  give  the  assignee  complete  ownership, 
except  as  he  lacks  right  of  action.  This  does  not  warrant 
the  view  that  by  any  process  of  notice  or  demand  he  can 
impose  on  the  nonconsenting  depositary  any  duty  to  protect 
his  equitable  rights,  or  any  trammels  upon  the  latter's  free- 
dom in  paying  out  the  fund  to  others,  either  in  solido  or  in 
parcels,  as  he  pleases.    At  this  point  in  the  logic  one  is  con- 
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fronted  by  what  is  elsewhere  termed  the  "dominant  con- 
sideration" of  protecting  completely  the  rights  and  the 
convenience  of  the  depositary.  His  right  to  refnse  consent 
to  a  partial  transfer  is  absolute,  and  cannot  be  controlled. 
Dugwn  v.  Knajpp,  105  Wis.  ,320,  323;  Smdker  v.  C,  <&  N,  W. 
R.  Co,  106  Wis.  135, 139;  SMm  v.Ferge,  102  Wis.  122, 136. 

From  what  we  have  already  said  the  conclusion  must  be 
manifest.  Bromley,  in  his  lifetime,  having  transferred  the 
fund  in  question  by  his  four  checks  for  the  very  strongest 
consideration,  namely,  the  receipt  and  incorporation  into 
that  fund  of  the  payee's  money,  it  belonged  thereafter  to 
the  payee,  and  not  to  Bromley.  The  bank  had  absolute 
right  to  consent  to  and  recognize  such  transfer.  It  did  so, 
and  has  paid  the  fund  to  its  owner.  This  constitutes  a 
complete  defense  against  any  demand  for  that  money  by 
either  Bromley  or  his  representative.  Such  defense  is  good 
in  an  action  at  law  none  the  less  because  the  bank  might, 
at  its  election,  have  compelled  the  holder  of  the  checks  to 
sue  in  equity.  Dobhs  v.  Kdlogg^  53  Wis.  448.  It  might 
equally  have  consented  to  an  action  at  law.  The  transfer 
from  Bromley  having  been  complete  as  against  him  in  his 
lifetime,  it  was  equally  complete  as  against  the  plaintiflf,  his 
administrator;  and  the  latter  is  shown  by  the  facts  proved 
and  found  to  have  no  right  of  recovery.  The  judgment 
against  him  was  therefore  correct. 

By  the  Court — Judgment  affirmed. 
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Wagnkr,  Appellant,  vs.  Milwaukee  County  and  others, 

Respondents. 

December  18, 1901^  January  7, 190t 

Ccnstiiutional  law:  Local  act  far  coTistrucHon  of  viaduct:  Title  of  hill: 
Uniformity  of  county  government:  Special  law  affecting  highway. 

Ch.  810,  Laws  of  1899  (entitled  **  An  aot  to  authorize  the  building  of 
viaducts  across  gullies,  running  streams,  or  railroad  tracks,  by  the 
^^nnties  in  this  state,  and  for  the  issuing  of  county  bonds  there- 
for "),  authorizes  the  board  of  supervisors  of  any  county  to  con- 
struct a  viaduct,  and  issue  bonds  to  pay  therefor,  over  any  gully, 
river,  valley,  or  depression,  for  the  purpose  of  connecting  two  or 
more  highways,  streets,  or  roads,  or  different  parts  of  the  same 
highway,  street  or  road,  provided  such  viaduct  shall  be  not  less 
than  1,000  feet  long,  sixty  feet  wide,  and  eighteen  feet  high,  and 
cost  not  less  than  $80,000,  and  the  amount  of  bonds  issued  therefor 
shall  not  exceed  one  fifth  of  one  per  cent  of  the  taxable  property  of 
the  county.  Milwaukee  county  is  the  only  county  in  the  state  hav- 
ing an  assessed  valuation  sufficient  to  raise  $80,000  ht  the  rate  speci- 
fied. Held,  that  said  act  is  local  and  special,  and  violates  both 
flea  18,  art  IV,  Const  (providing  that  "no  private  or  local  bill 
«  .  .  shall  embrace  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  its  title  *'),  and  sea  28,  art.  IV  (providing  that  *'  the  leg- 
islature shall  establish  but  one  system  of  town  and  county  govern- 
ments which  shall  be  as  nearly  uniform  as  practicable  '*).  [Whether 
it  also  violates  sea  31,  art  IV,  Const  (prohibiting  the  legislature 
from  enacting  any  special  or  private  law  for  laying  out,  opening, 
or  altering  highways),  not  determined.] 

Appeal  from  an  order  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.     Reversed, 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Jvlivs  E,  Moehr, 

For  respondents  there  was  a  brief  by  W,  F,  Bennett^  dis- 
trict attorney,  and  Edward  2\  Fairchild^  assistant  district 
attorney,  and  oral  argument  by  F,  E,  McOovern,  They 
contended,  inter  alia,  that  ch.  310,  Laws  of  1899,  is  ^  gen- 
eral law  as  distinguished  from  a  private  or  local  law.     It  is 
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prospective.  It  .provides  that  any  county  may,  at  any  time^ 
take  advantage  of  the  act  under  certain  conditions,  and 
these  conditions  are  properly  imposed  and  are  within  the 
lawful  exercise  of  the  discretion  of  the  legislature.  John- 
son V.  Milwaukee^  88  Wis.  383;  15  Am.  &  Eng.  Ency.  of 
Law  (1st  ed.),  978;  23  id.  148;  Bumsted  v.  Govern,  47  N.  J. 
Law,  368;  Comm,  v.  BlacUey  (Pa.),  52  L.  R.  A.  367;  Staie 
V.  Spa^uie,  37  Minn.  322;  State  v.  Clayton,  53  N.  J.  Law^ 
277;  Johnson  v.  Martin,  75  Tex.  33.  Classification  by  as- 
sessed valuation  is  within  the  discretion  of  the  legislature. 
KUgore  v,  Magee,  85  Pa.  St.  401 ;  Comm.  v.  BlacTcUy  (Pa.)^ 
52  L.  R.  A.  367;  Johnson  v,  Milwaukee,  88  Wis.  383;  Land, 
Z.  &  L.  Co.  V.  Brown,  73  Wis.  294,  302;  Van  Biper  v.  Par- 
sons, 40  N.  J.  Law,  123. 

Cassoday,  C.  J.  This  is  an  appeal  from  an  order,sustain- 
ing  a  demurrer  to  a  complaint  in  an  action  brought  by  a 
taxpayer  in  his  own  behalf,  and  on  behalf  of  all  other  own- 
ers of  taxable  property  in  the  county  of  Milwaukee  similarly 
interested  in  the  matters  and  things  herfeinafter  set  forth,  to 
restrain  the  county  and  its  board  of  supervisors  and  officers 
from,  further  proceeding  in  the  matter  of  constructing  the 
viaduct  therein  mentioned,  and  from  issuing,  selling,  or  dis- 
posing of  the  bonds  therein  mentioned,  or  any  part  thereof,, 
and  from  assessing,  levying,  or  providing  for  the  collection 
of  any  taxes  upon  the  taxable  property  in  the  county  for 
the  purpose  of  paying  such  bonds  or  any  part  thereof. 

The  complaint  alleges,  in  eflfect,  that  the  proposed  viaduct 
was  to  be  constructed  over  what  is  known  as  the  "  Menomi- 
nee Valley,"  from  Grand  avenue  west,  at  a  point  described, 
pursuant  to  the  authority  given  by  ch.  310,  Laws  of  1899; 
that  at  a  regular  meeting  of  the  board  the  resolutions,  set 
out  in  full,  were  regularly  introduced  November  27,  1900, 
reciting  that  such  viaduct  was  to  be  at  the  place  described^ 
and  to  be  eighty  feet  wide  and  1,744  feet  long,  and  provide 
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ing  that  bonds  to  the  amount  of  $275,000  should  be  issued, 
as  prescribed  in  said  chapter,  to  raise  money  for  the  build- 
ing of  such  viaduct,  and  directing  the  proper  officers  of  the 
county  to  assess,  levy,  and  collect  a  direct  annual  tax  upon 
all  the  property  of  the  county  sufficient  to  pay  the  interest 
on  such  bonds  as  the  same  should  fall  due,  and  also  to  levy 
and  assess  a  direct  tax  sufficient  to  pay  the  principal  of  said 
bonds  as  the  same  should  mature,  and  collect  the  same ;  that 
such  resolutions  prescribed  the  blank  form  of  such  bonds, 
and  by  whom  such  bonds  and  coupons  attached  were  to  be 
signed  and  countersigned ;  that  such  resolutions  were,  at  a 
regular  session  of  the  board  held  December  11,  1900,  duly 
and  regularly  adopted  and  enacted  by  the  board ;  that,  pur- 
suant to  such  resolutions,  further  proceedings  were  had  by 
the  board  for  the  purpose  of  constructing  such  proposed  via- 
duct, and,  as  provided  in  said  chapter,  the  board  designated 
the  tracts  of  land  over  and  upon  which  the  said  viaduct 
should  be  placed,  the  same  being  ofxthe  dimensions  therein 
prescribed;  that  the  board  had  caused  plans  and  specifica- 
tions to  be  prepared  and  filed  for  the  construction  of  the  via- 
duct, as  provided  in  the  act,  and  had  received  bids  for  the 
work  and  materials  and  construction,  and  was  about  to  let 
contracts  for  such  work  and  materials;  that  the  same  would 
not  cost  less  than  $275,000,  for  which  the  board  was  about 
to  obligate  the  county  by  such  issue  of  bonds;  that  such 
bonds  had  been  delivered  to  the  county  treasurer,  and  he 
was  about  to  sell  and  dispose  of  the  same  unless  restrained; 
that  the  amount  of  the  bonds  does  not,  exclusive  of  the  in- 
terest, exceed  a  sum  equal  to  one  fifth  of  one  per  cent,  of  the 
value  of  all  taxable  property  of  the  county,  as  determined 
by  the  last  assessment  and  equalization  for  state  and  county 
taxes  next  prior  to  March  1,  1901,  and  that  the  county  of 
Milwaukee  is  the  only  county  in  the  state  having  at  present 
an  assessed  valuation  of  taxable  property  exceeding  $40,000,- 
000,  although  a  number  of  counties  have  but  little  less  than 
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that  amount,  and  are  increasing  in  their  assessed  valuation 
each  year;  that,  pursuant  to  the  action  of  the  board  at  its 
regular  meeting  mentioned,  the  officials  of  the  county  were 
about  to  assess,  levy,  and  collect  such  direct  annual  tax,  and 
will  unless  restrained;  that,  if  allowed  to  proceed,  the 
plaintiff  and  other  taxpayers  would  have  no  adequate  rem- 
edy at  law;  that  ch.  310,  Laws  of  1899,  was  illegal  and  void, 
and  such  action  of  the  board  of  supervisors  thereunder  was 
illegal  and  void. 

The  .act  in  question  is  entitled  "  An  act  to  autl^orize  the 
building  of  viaducts  across  gullies,  running  streams,  or  rail- 
road tracks,  by  the  counties  in  this  state,  and  for  the  issu- 
ing of  county  bonds  therefor."  The  first  section  of  the  act 
provides,  among  other  things,  that  "  the  county  board  of 
supervisors  of  any  county  within  this  state  is  hereby  au- 
thorized and  empowered  to  alter,  erect,  cgnstruct  and  main- 
tain any  viaduct  not  less  than  1,000  feet  in  length,  the  cost 
of  construction  of  which,  together  with  the  right  of  way 
therefor,  shall  be  not  less  than  the  sum  of  $80,000,  over  and 
across  any  gully,  river,  valley  or  depression  in  land,  for  the 
purpose  of  connecting  two  or  more  highways,  streets  or 
roads,  or  different  parts  of  the  same  highway,  street  or 
road;  .  .  .  but  no  such  viaduct  shall  be  constructed  by 
any  such  county  at  the  expense  thereof  which  shall  be  less 
than  1,000  feet  in  length  or  less  than  sixty  feet  in  width,  or 
of  an  average  height  of  less  than  eighteen  feet,  or  the  cost 
of  which,  including  the  right  of  way  therefor,  to  be  deter- 
mined by  estimate  procured  by  such  county  board,  shall  be 
less  than  the  sum  of  $80,000."  The  fourth  section  provides, 
in  effect,  the  manner  of  construction,  and  the  kind  of  ma- 
terial to  be  employed ;  the  size,  strength,  and  dimensions  of 
the  different  parts  of  the  foundation,  and  the  material  from 
which  it  must  be  constructed ;  and  when  constructed  over 
a  navigable  river  it  must  have  a  suitable  draw,  and  when 
across  or  over  a  railroad  track  must  be  not  less  than  twenty- 
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three  feet  above  the  rails.  The  seventh  section  provides,  ia 
effect,  that  whenever  the  construction  of  a  viaduct  shall 
have  been  determined  upon,  agreeably  to  the  conditions  of 
the  act,  the  county  board  is  thereby  authorized  and  em- 
powered to  issue  bonds  of  such  county  for  the  purpose  of 
raising  money,  as  mentioned,  "provided  that  the  amount 
of  bonds  so  issued  shall  not,  exclusive  of  interest,  exceed  a 
sum  equal  to  one  fifth  of  one  per  cent,  of  the  value  of  all 
taxable  property  of  said  county,  as  determined  by  the  last 
assessment  and  equalization  for  state  and  county  taxes  next 
prior  to  the  issue  thereof." 

Counsel  contends  that  the  act  in  question  is  void  for  the 
reason  that  it  is  repugnant  to  the  provisions  of  the  consti- 
tution whieh  declare  that  "  no  private  or  local  bill  which 
may  be  passed  by  the  legislature  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  ia  the  title."  "  The 
legislature  shall  establish  but  one  system  of  town  and  county 
government,  which  shall  be  as  nearly  uniform  as  practica- 
ble." Sees.  18,  23,  art.  IV,  Const.  There  can  be  no  ques- 
tion but  that  the  title  of  the  act  is  general,  and  may  apply 
to  any  county  in  the  state,  if  the  provisions  of  the  act  do- 
not  prevent.  So  most  of  the  sections  of  the  act,  in  terms, 
apply  to  any  county  within  this  state.  But  it  is  contended 
that  by  reason  of  the  provisions  of  the  act  set  forth  in  the 
complaint,  and  above  mentioned,  the  act  is  local  and  special. 
As  indicated,  such  viaduct  must  not  be  less  than  1,000  feet, 
in  length,  nor  less  than  sixty  feet  wide,  nor  less  than  an 
average  height  of  eighteen  feet,  nor  cost  less  than  $80,000,. 
and  the  amount  of  bonds  issued  by  such  county  for  the 
purpose  of  raising  money  to  pay  for  such  structure  and 
right  of  way  should  "  not,  exclusive  of  interest,  exceed  a 
sum  equal  to  one  fifth  of  one  per  cent,  of  the  value  of  all 
taxable  property  of  said  county,  as  determined  by  the  last 
assessment  and  equalization  for  state  and  county  taxes  next 
prior  to  the  issue  thereof."    The  complaint  alleges,  and  the 
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demurrer  concedes,  that  to  raise  $80,000  on  that  basis 
would  require  an  assessed  valuation  of  taxable  property  of 
$40,000,000,  and  that  Milwaukee  County  is  the  only  county 
in  the  state  having  an  assessed  valuation  of  taxable  prop' 
erty  to  the  amount  of  $40,000,000. 

This  court  has  held  that  an  act  authorizing  counties  to  aid 
in  the  construction  of  bridges,  which  provided  that  it  should 
not  apply  to  a  particular  county  named,  was  in  violation  of 
the  constitutional  provision  last  quoted.  State  ex  rd.  La 
VaUe  V.  Sauk  Co,  62  Wis.  376.  On  the  other  hand,  it  has 
been  held  by  this  court  that  an  act  of  the  legislature  appli- 
cable only  to  towns  containing  villages  of  a  certain  popula- 
tion did  not  violate  the  provisions  of  the  constitution  requir- 
ing "but  one  system  of  town  and  county  government." 
Land^  Z.  cfe  Z.  Co.  v.  Brown^  73  Wis.  294,  302.  In  that  case, 
Mr.  Justice  Taylor,  speaking  for  the  court,  impliedly  de- 
clared that  in  enacting  such  laws  the  legislature  might 
have  "  regard  to  the  wealth,  population,  or  other  peculiari- 
ties of  such  towns."  Just  what  the  learned  justice  meant 
by  "  other  peculiarities  "  is  not  apparent.  It  may  have  ref- 
erence to  diflferent  classes  of  property  or  people,  but  we  do 
not  think  it  can  be  properly  applied  to  the  mere  present 
and  existing  peculiar  topography  of  particular  localities; 
otherwise  there  might  be  almost  an  unlimited  number  of 
classes,  since  there  is  almost  an  unlimited  number  of  such 
peculiarities.  In  a  more  recent  case,  our  late  brother  New- 
man stated  some  general  rules  in  respect  to  class  legislation, 
as  follows: 

"  It  is  not  required  that  all  general  laws  shall  be  eaually 
general.  A  law  legislatiujj  for  a  class  is  a  general  law 
when  it  is  for  a  class  requiring  legislation  peculiar  to  itself 
in  the  matter  covered  by  the  law.  A  law  relating  to  par- 
ticular persons  or  things  a^  a  class  is  said  to  be  general, 
while  a  law  relating  to  particular  persons  or  things  of  a  doss 
is  deemed  special  and  private.  Whether  such  laws  are  to 
be  deemed  general  laws  or  special  laws  depends  very  much 
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upon  whether  the  classification  is  appropriate.  .  .  .  All 
classification  must  be  based  upon  substantial  distinctions 
which  make  one  class  really  different  from  another.  .  .  . 
The  classification  adopted  must  be  germane  to  the  purpose 
of  the  law.  .  .  .  The  classification  must  not  be  based  upon 
existing  circumstances  only.  It  must  not  be  so  constituted 
as  to  preclude  addition  to  the  numbers  included  within  a 
class.  ...  To  whatever  class  a  law  may  apply,  it  must 
apply  equally  to  each  member  thereof."  Johnson  v.  MUr 
waukee,  88  Wis.  383,  390-392. 

See  Boyd  v.  Milwaukee,  92  Wis.  460;  Chicago  cfe  iT.  W. 
Ji.  Co,  V.  Forest  Co.  95  Wis.  80;  Burnham  v.  Milwaukee^ 
98  Wis.  128,  135;  Adams  v.  Beloit,  105  Wis.  363,  369,  371; 
Milwaukee  Co,  v,  Isenring,  109  Wis.  19.  In  addition  to  the 
authorities  there  cited  by  Justice  Newman,  see  Restrictions 
Upon  Local  and  Special  Legislation,  by  Mr.  Binney  (pages 
54,  55,  59,  78),  where  such  rules  are  summarized.  The  au- 
thor, among  other  things,  says: 

"The  underlying  principle  of  general  legislation  is  the 
same  in  all  cases.  A  law  applying  to  and  embracing  within 
its  operation  all  persons  or  things  which  are  in  or  which 
may  come  into  like  situations  and  circumstances  is  general, 
no  matter  what  the  persons  or  things  may  be,  either  in 
character  or  in  number." 

"  If  the  membership  of  a  class  be  unchangeable,  then  the 
law  applies  only  to  the  individual  members,  and  never  can 
apply  to  others.     Such  a  law  is  clearly  special."    Id, 

The  principal  difficulty,  after  all,  is  in  the  application  of 
such  rules  to  the  particular  conditions  present  in  a  given 
case,  and  in  such  classification  courts  differ.  In  a  Pennsyl- 
vania case  it  is  held  that  "  there  can  be  no  proper  classifica- 
tion of  cities  or  counties,  except  by  population.  Geograph- 
ical distinctions  cannot  be  resorted  to  without  entering  the 
domain  of  special  legislation."  Comm,  ex  rd,  Fertig  v,  Pat- 
ton,  88  Pa.  St.  258,  260.  The  court  there  said  that  "  the 
moment  we  resort  to  geographical  distinctions  we  enter  the 
domain  of  special  legislation,  for  the  reason  that  such  classi- 
fication operates  upon  certain  cities  or  counties  to  the  per- 
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petual  exclusion  of  all  others."   Id.    In  a  later  case  in  that 
state  it  is  held : 

"  The  only  ground  upon  which  the  classification  of  cities  for 
purposes  of  legislation  .  .  is  or  can  be  sustained  is  the 
evident  necessity  for  the  possession  by  some  cities  of  corpo- 
rate powers  unsuited  for  others,  the  great  differences  in  their 
population  rendering  necessary  corresponding  differences  in 
the  number,  character,  powers,  and  duties  of  the  municipal 
officers. '  That  classification  does  not  authorize  legislation 
for  a  class  of  cities  upon  subjects  not  relating  to  municipal 
affairs.  A  law  which  will  not  bear  the  test  that  it  must 
apply  to  all  members  of  the  class  to  which  it  relates,  and  be 
directed  to  the  existence  and  regulation  of  municipal  pow- 
ers, is  a  local  law,  and  as  such  it  is  invalid,  if  it  be  upon  one 
of  the  subiects  as  to  which  local  and  special  legislation  is 
forbidden  by  the  constitution."    Ruan  Street^  132  Pa.  St.  257. 

So,  in  New  Jersey,  an  act  of  the  legislature  concerning 
bridges  and  turnpikes,  which  declared  that  it  should  not  ap- 
ply to  any  county  having  a  county  road  board,  was  held  to 
be  special  and  local,  and  hence  void.  Lodi  v.  State^  51  N. 
J.  Law,  402.  So  an  act  of  the  legislature  authorizing  the 
formation  of  borough  governments  in  seaside  resorts  was 
held  to  be  local  and  special,  and  hence  void.  State  ex  reh 
Atfy  Oen,  v,  Sommers  Pointy  52  N.  J.  Law,  32. 

We  must  hold  that  the  act  in  question  is  local  and  special, 
within  the  meaning  of  the  provision  of  the  constitution 
quoted.  Moreover,  it  attempts  to  give  to  the  county  of  Mil- 
waukee powers  of  local  government  not  possessed  by  any 
other  county  in  the  state,  and  hence  is  repugnant  to  sec.  23,. 
art.  IV,  Const. 

Attention  is  called  to  another  clause  of  the  constitution, 
not  mentioned  on  the  argument  nor  referred  to  in  the  brief 
of  counsel  on  either  side.  It  is  the  clause  which  prohibits 
the  legislature  "  from  enacting  any  special  or  private  laws," 
"for  laying  out,  opening  or  altering  highways,  except  in 
cases  of  state  roads  extending  into  more  than  one  county, 
and  military  roads  to  aid  in  the  construction  of  which  lands 
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may  be  granted  by  Congress."  Sec.  31,'  art.  IV,  Const.  By 
the  express  terms  of  the  act,  the  viaduct  must  be  "  for  the 
purpose  of  connecting  two  or  more  highways,  streets  or 
roads,  or  different  parts  of  the  same  highway,  street  or  road, 
or  for  making  the  thoroughfare  more  safe,  convenient  or 
passable,  whether  the  same  shall  be  a  county  road  or  town 
highway,  or  located  wholly  within  one  town  or  municipal- 
ity or  not."  Sec.  1,  ch.  310,  Laws  of  1899.  Thus  it  appears 
that  the  proposed  viaduct  must  be  not  less  than  1,000  feet 
long,  nor  less  than  sixty  feet  wide,  nor  less  than  eighteen 
feet  high  and  must  connect "  two  or  more  highways,  streets 
or  road£(  or  different  parts  of  the  same  tighway,  street  or 
road."  A  "  viaduct "  is  defined  in  different  ways  by  the 
dictionaries,  some  giving  details  as  to  the  character  of  the 
structure,  but  all  reaching,  in  a  general  way,  the  same  con- 
clusion.   Omitting  such  details,  we  have: 

"  An  extensive^  bridge  ...  for  the  purpose  of  con- 
ducting a  road  or  a  roadwajr  over  a  valley  .  .  .  where 
an  embankment  would  be  impracticable  or  inconvenient; 
more  widely,  an  etevated  roaaway  .  .  .  established." 
Cent.  Diet. 

*'  A  bridge-like  structure,  especially  a  large  one  of  arched 
masonry,  to  carry  a  roadway  or  the  like  over  a  valley  or 
ravine  or  across  another  roadway."  ►  Stand.  Diet. 

Worcester's  Dictionary  is  quite  similar.  The  same  is  true 
with  the  Imperial  Dictionary,  after  stating  that  it  is  "  the 
name  usually  given  to  an  extensive  bridge."  The  same  is  true 
with  one  definition  given  by  "Webster,  whe  gives  as  another 
definition  simply  "  a  bridge,"  and  then  defines  "  bridge  "  as 
"  a  structure  .  .  .  over  a  river  or  other  watercourse,  or 
over  a  ravine,  railroad,  etc.,  to  make  a  continuous  roadway 
from  one  bank  to  the  other."  So  a  "  bridge  "  is  defined  as 
"  any  structure  which  spans  a  body  of  water,  or  a  valley, 
road,  or  the  like,  and  affords  passage  or  conveyance."  Cent. 
Diet.  The  complaint  expressly  alleges  that  the  proposed 
viaduct  over  and  across  the  Menominee  valley  was  to  con- 

VOL.  112  —  89 
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nect  "  Grand  avenue  with  a  highway  on  the  top  of  the  bluflf 
on  the  west  side  of  said  vMley,"  pursuant  to  the  act  in  ques- 
tion. If  the  construction  of  such  viaduct,  as  prescribed  by 
the  act,  would  be  the  "laying  out,  opening  or  altering  high- 
ways," within  the  meaning  of  the  constitutional  provision 
last  quoted,  then  the  passage  of  the  act  by  the  legislature 
was  thereby  expressly  forbidden,  and  hence  would  be  void. 
Since  it  is  a  constitutional  question  and  was  not  argued  by 
counsel,  and  it  is  not  necessary  to  decide,  we  refrain  from 
deciding  it. 

By  the  Court. —  The  order  of  the  superior  court  of  Mil- 
waukee county  is  reversed,  and  the  cause  is  remanded  with 
direction  to  overrule  the  demurrer  and  for  further  proceed- 
ings according  to  law. 


CoNsoLroATBD  YiNEGAR  WoRKs,  Kespoudent,  vs.  Brew,  Ap- 
pellant. 

December  19, 1901  —  January  7, 190t, 

Equity:  Accounting:  Corporations:  Misappropriation  of  funds  by  of 
ficer:  Injunctional  order, 

1.  A  complaint  alleging  that  the  defendant  is  the  seoretaiy  and  treas* 
urer  of  the  plaintiff,  a  corporation,  and  that  he  has  converted  to 
his  own  use  moneys  of  the  oo^^ration  collected  by  him  and  re- 
fuses to  account  therefor  to  the  proper  officers,  states  facts  calling 
for  equitable  reliet 

2l  An  in  junctional  order  in  such  a  case  should  not  require  defendant 
to  pay  moneys  already  collected  or  thereafter  to  be  collected  by 
him  into  the  treasury  of  the  corporation,  but  may  restrain  him 
from  appropriating  any  of  such  moneys  to  his  own  use, — the  proper 
function  of  the  order  being  to  preserve  the  status  quo. 

Appeals  from  orders  of  the  superior  court  of  Milwaukee 
county:  J.  C.  Ludwio,  Judge.  One  order  affirmed;  the  other 
affirmed  in  part  and  reversed  m  part. 
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This  is  an  action  in  equity  by  a  corporation  against  its 
secretary  and  treasurer  to  obtain  an  accounting  and  to  re- 
strain said  official  from  appropriating  corporate  moneys  to 
his  own  use. 

The  complaint,  after  alleging  the  corporate  character  of 
the  plaintiff  and  the  fact  that  the  corporate  stock  was  owned 
by  the  defendant  and  by  Nicholas  Dahinden  and  Rudolph 
Gallasch  in  equal  shares,  alleged,  in  substance,  that,  at  a 
regular  meeting  of  the  directors  of  the  corporation  held  in 
1899,  the  defendant  was  elected  secretary  and  treasurer  of 
the  corporation,  and  is  still  such  officer;  that  his  duties  as 
such  officer  were  to  keep  true  books  of  account,  receive,  re- 
ceipt for,  and  properly  disburse  all  of  the  corporate  moneys, 
and  render  accounts  therefor  whenever  required  by  the  pres- 
ident or  board  of  directors;  that  on  or  about  January  1, 
1901,  the  defendant  had  in  his  possession  outstanding  ac- 
counts belonging  to  the  plaintiff  amounting  to  about  the 
sum  of  $4,300;  that  since  that  time  he  has  collected  about 
$2,500  thereon,  and  appropriated  the  same  to  his  own  use, 
and  refuses  to  account  therefor,  though  a  demand  for  such 
accounting  has  been  made  by  the  president;  that  on  April 
1,  1901,  the  defendant  had  accounts  of  the  plaintiff  repre- 
senting about  $4,000  in  his  hands,  but  the  plaintiff  is  unable 
to  obtain  a  list  thereof  from  the  defendant  showing  their 
condition  as  to  payment;  that  creditors  of  the  plaintiff  are 
pressing  their  demands,  and,  unless  the  defendant  pays  over 
the  money  collected  by  him,  the  property  of  the  corporation 
will  be  levied  upon,  to  the  great  injury  of  its  business. 
Judgment  is  demanded  for  an  accounting  of  the  plaintiff's 
moneys  collected  by  the  defendant,  for  an  injunction  re- 
straining defendant  from  appropriating  the  corporate  moneys 
already  collected  by  the  defendant,  and  requiring  him  to 
pay  over  all  such  moneys  into  the  plaintiff's  treasury. 

To  this  complaint  the  defendant  demurred  on  the  follow- 
ing grounds:  (1)  that  a  court  of  equity  has  no  jurisdiction; 
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(2)  that  several  causes  of  action  are  improperly  united;  and 

(3)  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  This  demurrer  was  overruled,  and 
the  defendant  appeals  from  the  order. 

Upon  the  complaint  a  preliminary  injunctional  order  was, 
upon  notice  and  after  argument,  granted  by  the  court,  re- 
straining the  defendant  from  appropriating  to  his  own  use 
any  of  the  plaintiffs  moneys  already  collected  or  hereafter 
to  be  collected  by  him,  and  directing  the  defendant  to  pay 
into  the  plaintiffs  treasury  within  fifteen  days  all  of  the 
plaintiff's  moneys  then  in  his  possession  or  under  his  con- 
trol, and  also  that  he  pay  into  such  treasury  all  moneys  of 
the  plaintiff  thereafter  collected  by  him.  From  this  order 
also  the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Tiyrdin^  Qlicksman  <&  Conway j  and  for  the  respondent  on 
that  of  W.  0,  Thomas. 

WiNSLow,  J.  1.  It  is  plain  that  a  cause  of  action  in  equity 
is  stated  by  the  complaint,  -and  that  the  demurrer  to  the 
complaint  was  properly  overruled.  It  is  alleged  that  the 
defendant  was  and  is  the  secretary  and  treasurer  of  the  cor- 
poration, and  has  misappropriated  the  property  of  the  cor- 
poration and  refuses  to  account  to  the  proper  officers.  This 
state  of  facts  calls  for  the  interference  of  a  court  of  equity. 
The  defendant  is,  in  a  sense,  a  trustee  of  the  plaintiff.  He 
is  charged  with  having  abused  his  trust,  and  converted  cor- 
porate property  to  his  own  use,  and  in  such  a  manner  that 
the  taking  of  an  account  is  necessary.  In  such  cases  the 
jurisdiction  of  equity  is  very  well  established.  Doitd  v.  W,y 
P.  i&  S.  R.  Co,  65  Wis.  112;  North  Hudson  M.  B.  cfe  Z. 
AsBO.  V.  Childs,  86  Wis.  292. 

2.  It  is  equally  plain  that  the  temporary  injunctional 
order  went  entirely  too  far.  The  proper  function  of  such 
an  order  (at  least  in  ordinary  cases)  is  simply  to  restrain 
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the  commission  of  some  act  or  acts  during  the  progress  of 
the  litigation,  or,  as  otherwise  expressed,  to  maintain  the 
statvsquo.  Stats.  1898,  sec.  2774.  Such  an  order  is  not  in- 
tended to  change  the  position  of  the  parties  or  to  require  the 
doing  of  an  act  which  constitutes  all  or  a  part  of  the  ulti- 
mate relief  sought  in  the  action.  Its  purpose  is  not  to  de- 
cide the  action  before  trial.  In  the  present  case  those  parts 
of  the  injunctional  order  which  require  the  defendant  to 
pay  moneys  collected  by  him  in  the  past,  or  to  be  collected 
in  the  future,  into  some  place  called  the  treasury  of  the 
plaintiff,  are  plainly  erroneous,  under  the  principles  just 
stated.  These  clauses  do  not -simply  preserve  \}ciQBt(vtusquo; 
they  decide  the  whole  controversy  in  advance.  Those  clauses 
which  restrain  the  defendant  from  appropriating  to  his  own 
use  any  corporate  moneys  already  collected  or  thereafter  to 
be  collected  are  entirely  justified  by  the  allegations  of  the 
complaint. 

By  the  Court, — The  order  overruling  the  demurrer  to  the 
complaint  is  affirmed,  and  the  temporary  injunctional  order 
is  affirmed,  except  those  parts  thereof  which  require  the  de- 
fendant to  pay  Qver  moneys  into  the  treasury  of  the  plaint- 
iflf,  which  parts  are  reversed;  and  the  action  is  remanded 
for  further  proceedings  according  to  law.  Respondent  will 
be  entitled  to  tax  but  one  bill  of  costs. 
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South  Milwaukbb  Company,  Respondent,  vs.  Mubpht  and 
others,  imp.,  Appellants. 

December  19, 1901  —  January  7, 190$, 

Estates  of  decedents:  Contingent  claims:  Limitations:  Action  against 
legatees:  Law  or  equity  f  Corporations:  Stock  subscriptions:  Eod- 
tinguishment  of  liability:  Successors  in  interest:  Notice  of  eaUs: 
By-laws:  Conditions  precedent:  Pleading. 

t»  A  claim  against  the  estate  of  a  deceased  person,  not  allowable  in  the 
administration  proceedings  because  it  is  contingent  in  character,  is 
not  affected  by  any  statute  of  limitations  while  such  character 
ezista 

2L  If  a  claim  against  the  estate  of  a  deceased  person  remains  contin- 
gent till  after  the  time  limited  for  filing  claims  in  the  administra- 
tion proceedings,  but  subsequently  becomes  absolute,  and  assets 
shall  have  been  paid  to  legatees  or  next  of  kin  of  the  deceased,  an 
action  will  lie,  under  sea  3269,  Stats.  1898,  in  favor  of  the  claimant 
against  such  legatees,  and  under  the  circumstances  specified  in  ch. 
141,  Stata  1898,  against  the  next  of  kin  of  the  deceased,  to  recover 
the  value  of  such  assets  or  sufficient  thereof  to  satisfy  such  claim. 

8.  An  action  under  sea  8269  is  for  the  recovery  of  money  only.  Issues 
of  fact  joined  therein  are  triable  by  a  jury  as  a  matter  of  right, 
hence  the  actioh  is  one  at  law. 

4  Sea  8269  creates  a  liability  different  from  any  existing  at  common 
law.  It  acts,  upon  the  conditions  therein  mentioned,  creating  a 
legal  liability  resting  upon  an  implied  promise  by  the  l^^tees  and 
next  of  kin  to  pay  the  claims  therein  provided  for,  to  the  extent 
therein  mentioned. 

S.  If  a  liability  exists,  rightly  called  a  debt,  not  absolute,  and  there  is 
no  way  by  which  it  can  be  determined  whether  it  will  ever  assume 
that  character,  it  is  contingent  and  not  affected  by  the  statutes  of 
nonclaim  regarding  the  filing  of  claims  against  the  estates  of  de- 
ceased persona 

6w  A  debt,  so  long  as  it  is  wholly  unknown  whether  there  will  ever  be 
an  absolute  liability  to  discharge  it,  is  a  mere  contingent  claim.  A 
subscription  liability  to  pay  for  stock  in  a  corporation  is  of  that 
character. 

7.  The  facts  as  regards  mere  conditions  precedent  to  the  enforcement 
of  a  contract  liability  may  be  pleaded  according  to  their  legal  ef- 
fect by  force  of  the  statute  on  that  subject,  and  other  mere  con- 
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ditions  of  fact  not  going  to  the  foundation  of  a  cause  of  action  may 
be  so  pleaded  under  the  liberal  rules  of  pleading  established  by  the 
Code,  rendering  the  pleading  good  as  against  a  challenge  for  insuf- 
ficiency, though  it  may  be  open  to  a  motion  to  make  more  definite 
and  certain. 

8L  The  original  subscription  liability  to  pay  for  stock  in  a  corporation 
cannot  be  extinguished  except  by  payment  thereof  or  consent  of  the 
corporation. 

9.  In  an  action  to  enforce  a  subscription  liability  for  stock  in  a  corpora- 
^  tion,  a  claim  that  it  has  been  extinguished,  by  the  substitution  of 
an  assignee  of  the  stock  as  debtor  of  the  corporation  in  place  of  the 
original  subscriber,  is  a  matter  of  defense  to  be  pleaded  as  such 
and  established  by  evidence. 
10.  Where  by-laws  of  a  corporation  provide  in.  general  terms  for  notice 
of  calls,  for  j)ayments  upon  subscription  liabilities  for  stock,  to 
successors  in  interest  of  original  subscribers  therefor,  it  includes 
notices  to  those  who  may  have  become  possessed,  as  legatees  or  next 
of  kin  of  a  deceased  subscriber,  of  the  benefits  of  a  stock  subscrip- 
tion, where  notice  to  them  is  necessary  to  a  liability  on  their  part 
to  pay  such  calls. 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Eugkne  S.  Elliott,  Circuit  Judge.    Affirmed. 

Action  to  recover  the  amount  of  an  assessment  upon  a 
subscription  for  capital  stock.  The  complaint  contained 
the  following  statement  of  facts: 

July  20,  1891,  plaintiff  was  and  ever  since  has  been  a  cor- 
poration duly  organized  as  such  under  the  laws  of  the  state 
of  Wisconsin.  Before  it  transacted  any  business,  except 
with  its  own  members,  more  than  fifty  per  cent,  of  its  capi- 
tal stock  was  subscribed  for,  and  more  than  twenty  per 
cent,  thereof  was  paid  in  cash  into  the  treasury.  One  of 
the  subscribers  for  stock  was  Thomas  Shea.  The  amount 
of  his  subscription  was  125  shares  of  the  face  value  of  $100 
per  share.  By  the  terms  of  his  subscription,  in  common 
with  all  other  subscribers,  he  agreed  to  pay  $40  upon  each 
share  of  stock  subscribed  for  by  him  as  a  down  payment, 
and  to  pay  the  balance  as  the  same  should  be  called  for  by 
the  corporation.    July  20, 1891,  Shea  and  all  the  subscribers 
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for  stock  paid  $40  per  share  upon  their  subscriptions.  May 
21,  1892,  a  call  for  sixteen  per  cent,  of  the  face  of  the 
stock  was  duly  made  by  thd  plaintiff,  which  call  was  paid 
by  all  subscribers.  July  9, 1894,  Shea  died  testate  in  the 
city  of  Milwaukee.  Thereafter  such  proceedings  were 
taken  that  his  estate  was  fully  settled  and  the  property  left 
by  him,  after  paying  his  debts  and  the  costs  of  administer- 
ing the  estate,  was  distributed  to  the  persons  entitled  thereto 
under  the  will,  and  the  executor  was  discharged.  The  dis- 
tributees were  the  defendants,  Kate  Murphy^  Andrew  T, 
Shea,  Edward  Shea^  Alice  Bulger,  and  Mary  Cavanaugh. 
Each  received  one  fifth  of  property  exceeding  in  value 
$50,000. 

After  such  distribution  a  call  was  duly  made,  pursuant  to 
a  resolution  of  the  stockholders  and  board  of  directors  of 
the  plaintiflf,  and  pursuant  to  its  by-laws  theretofore  duly 
made  and  adopted,  upon  all  the  subscribers  for  stocky  for 
fourteen  per  cent,  of  the  face  value  of  their  subscriptions, 
payable  ypon  the  1st  day  of  November,  1898,  and  a  call  of 
ten  per  cent,  of  such  face  value  payable  on  the  1st  day  of 
March,  1899.  Plaintiff's  by-laws  duly  provided  the  manner 
in  which  each  subscriber  and  his  successors  in  interest  should 
be  notified  of  such  calls,  and  due  notice  thereof  was  given 
to  each  of  the  defendants  pursuant  thereto.  Payment  of 
the  calls  by  the  defendants,  as  to  th^  Shea  stock,  was  duly 
demanded  before  the  commencement  of  this  action,  and 
payment  was  refused  except  as  to  $350. 

Judgment  was  demanded  for  the  balance  of  the  calls  as 
to  the  Shea  stock,  amounting  to  $2,650  and  interest.  De- 
fendants Kate  Murphy^  Andrew  T,  Shea^  and  Edward  Shea 
demurred  to  the  complaint  for  insuflBciency  and  for  want  of 
jurisdiction  of  the  court  over  the  subject  of  the  action.  The 
demurrer  was  overruled,  and  the  demurrants  appealed. 

For  the  appellants  there  was  a  brief  by  MiUer^  Noyea  c6  J/i^ 
ler^  and  oral  argument  by  George  R,  Noyes.   They  contended. 
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inter  aHa,  that  plaintiff  cannot  sue  at  law;  the  remedy  is  in 
equity.  13  Ency.  of  PL  &  Pr.  11 ;  Fisher  v,  FvUer,  122  Ind.  31 ; 
Borer  V.  Chapmcm,  119  U.  8. 587, 600;  Pvblic  Works  v.  Colum- 
lia  College,  17  Wall.  521, 531 ;  Payson  v.  Iladduck,  8  Biss.  293, 
302;  Continental  Nat.  Ba/nk  v.  HeUmany  81  Fed.  Rep.  36,  42; 
Johnson  V.  ChMertson,  79  Fed.  Rep.  6.  Sees.  3269  et  seq.  and 
sees.  3861  etseq,  are  but  declaratory  of  the  equitable  doctrine, 
leaving  the  remedy  as  it  was  before  their  enactment.  Ernst 
V,  Nau,  63  Wis.  134,  138;  13  Ency.  of  PL  &  Pr.  14;  Conti- 
nental Nat.  Bank  v.  Heilman,  81  Fed.  Rep.  36,  43;  Johnson 
V.  Culhertsony  79  Fed.  Rep.  5;  Hendricks  v.  Keesee,  82  Ark. 
714;  Williams  v.  Fwing,  31  Ark.  229;  3  Pomeroy,  Eq.  Jur. 
1154;  HamUin  v.  Rohrbaugh,  3  Kan.  App.  131;  Blinn  v. 
McDonald,  92  Tex.  604;  Stroud's  Heirs  v.  Bamett,  3  Dana 
(Ky.),  392.  It  has  been  held  by  this  court  that  the  action 
under  sees.  327^etseq.  against  heirs  and  devisees  is  equitable. 
Adkins  v.  Loucks,  107  Wis.  587;  HoAiseiU  v.  Patterson,  124 
K  T.  349,  356;  Wood  v.  Wood,  26  Barb.  356;  Mortimer  v. 
Chambers,  63  Hun,  335.  Personal  property  differs  from  real 
property  in  no  respect  which  should  make  the  remedy  at  law 
as  to  one  and  in  equity  as  to  the  other.  Plaintiff's  claim  is 
barred.  It  was  not  a  contingent  claim.  Avstin  v.  Saveland's 
Estate,  77  Wis.  108;  Ca/rpenter  v.  Murphey,  57  Wis.  541 ;  Lo- 
gan V.  Biooon,  73  Wis.  533;  Edwards  v.  Roepke,  74  Wis.  571, 
575 ;  Foster  v.  Singer,  69  Wis.  392 ;  Stichter  v.  Cox,  52  Neb.  532 ; 
Sargenfs  Adm'*r  v.  KimbalVs  Adm\  37  Vt.  320;  Greene  v. 
Dyer,  32  Me.  460;  Ames  v.  Ames,  128  Mass.  277.  The  con- 
tract of  subscription  created  a  present  debt  in  no  wise  rest- 
ing in  contingency.  A  call  does  not  fix  the  liability,  but  only 
the  time  of  its  payment.  Germania  I.  M.  Co.  v.  King,  94 
Wis.  439;  Pittsburg  <&  C  B.  Co.  v.  Clarke,  29  Pa.  St.  146; 
GrissdPs  Case,  L.  R.  1  Ob.  App.  528,  535;  Cook,  Stock,  105; 
Hatch  V.  Dana,  101  TJ.  S.  205.  The  complaint  fails  to  allege 
a  valid  call.  It  does  not  set  out  a  copy  or  the  substance  of 
any  by-law  of  the  plaintiff  providing  for  making  a  call  upon 
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subscribers  and  the  manner  of  giving  notice  thereof.  Oer- 
mania  I.  M.  Co.  v.  King,  94  Wis.  439,  442;  Anvil  M.  Co.  v. 
Sherman,  74  Wis.  226,  233;  North  Milwaukee  T.  S,  Co.  v. 
Bishop,  103  Wis.  492;  1  Beach,  Priv.  Corp.  §325,  p.  528; 
Ha/rker  v.  Mayor,  17  Wend.  199. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spenee 
<b  QnarleSj  and  oral  argument  by  T.  W,  Spenee. 

Maeshall,  J.  The  first  proposition  submitted  for  con- 
sideration by  appellants'  counsel  is  based  on  the  assumption 
that  the  purpose  of  the  pleader  was  to  state  a  cause  of  ac- 
tion at  law.  That  assumption  is  doubtless  in  accordance 
with  the  fact.  The  only  relief  demanded  or  demandable 
on  the  facts  alleged  is  a  recovery  of  money,  hence  the  issues 
of  fact,  when  formed,  will  be  triable  by  a  jury  as  a  matter 
of  right;  and  that  makes  the  action  one  at  law.  Sec.  2843, 
Stats.  1898. 

But  it  is  contended  that  the  action  is  under  sec.  3274, 
Stats.  1898,  and  that  it  authorizes  only  an  equitable  action. 
We  are  unable  to  see  anything  in  the  complaint  indicating 
that  respondent's  counsel  purposed  stating  a  cause  of  action 
under  that  section.  It  authorizes  an  action  against  heirs  or 
devisees  who  shall  have,  as  such,  become  possessed  of  real 
estate,  and  provides  that  the  action  must  be  brought  against 
all  such  heirs  or  all  such  devisees  as  a  class.  No  judgment 
can  be  rendered  unless  the  entire  class  is  before  the  court. 
Sec.  3275.  The  complaint  must  contain  a  description  of 
the  real  estate  received  by  each  defendant,  and  a  statement 
of  the  value  thereof.  Sec.  3276.  Each  defendant  can  be 
held  liable  only  for  such  proportion  of  the  plaintiflTs  claim 
as  the  value  of  the  real  estate  received  by  him  bears  to  that 
received  by  all  the  members  of  the  class  and  not  exceeding 
the  value  of  what  he  received ;  and  in  case  he  shall  not  have 
sold  such  realty  the  judgment  against  him  can  be  enforced 
against  that  particular  property  only.     Whether  such  an 
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action  is  one  in  equity  need  not  be  here  decided ;  for,  man- 
ifestly, the  complaint  does  not  state  facts  sufficient  to  sat- 
isfy such  statutes. 

Eespondent's  counsel  say  that  its  right  to  recover,  if  it 
has  any,  is  under  sec.  3269,  Stats.  1898.  Assuming  that  the 
claim  is  not  barred  by  some  statute  of  limitation,  and  was 
not  and  is  not  recoverable,  as  shown  by  the  complaint,  by 
proceedings  in  the  county  court  or  from  personal  representa- 
tives of  the  deceased,  we  are  unable  to  see  why  the  com- 
plaint does  not  meet  all  the  calls  of  such  section  and  those 
regulating  the  procedure  thereunder.  •  It  provides: 

'^  Actions  against  the  next  of  kin  or  legatees  of  any  de- 
ceased person  to  recover  the  value  of  any  assets  that  may 
have  been  paid  to  them  by  any  executor  or  administrator 
may  be  brought  against  all  of  the  next  of  kin  jointly  or  one 
or  more  of  them,  or  against  all  of  the  legatees  jointly  or  one 
or  more  of  them." 

The  defendants  are  next  of  kin  of  the  deceased,  and  his 
legatees  as  well,  and  they  received  assets  of  his  estate  from 
his  executor  exceeding  in  value  the  plaintiffs  claim.  Sec. 
3270  provides: 

"  If  such  action  be  brought  against  the  next  of  kin  the 

Slaintiff  must  show  that  he  has  been  or  will  be  unable,  with 
ue  diligence,  to  collect  his  debt  or  some  part  thereof  by 
proceeding  in  the  proper  county  court  or  from  the  personal 
representatives  of  the  deceased." 

As  the  defendants  are  sued  as  legatees,  that  provision  is 
not  material.  However,  if  plaintiffs  claim,  without  fault 
on  its  part,  was  not  in  a  condition  to  be  enforced  in  the 
county  court  during  the  progress  of  the  administration  of 
the  estate,  the  complaint  would  satisfy  the  quoted  requisites 
of  sec.  3270,  if  the  action  was  against  the  defendants  as  next 
of  kin.  Sec.  3272  provides  that  if  the  action  be  against 
legatees  there  shall  be  no  recovery  unless  it  be  shown  that 
no  assets  were  delivered  by  the  executor  or  adniinistrator 
to  the  next  of  kin  of  the  deceased,  or,  if  any  such  were  so 
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delivered,  that  the  value  thereof  has  been  recovered  by  other 
creditors,  or  is  not  saflSoient  to  satisfy  the  plaintifTs  de- 
mand, in  which  case  the  recovery  shall  be  limited  to  the  de- 
ficiency. Here,  as  indicated,  the  legatees  received  all  the 
assets,  so  such  section  would  be  satisfied  if  they  were  not 
next  of  kin.  Sees.  3270  and  3272  provide  that  the  defend- 
ants, in  proportion  and  to  the  extent  of  the  assets  received 
by  them  respectively,  shall  be  liable  for  so  niuch  of  the 
plaintiff's  claim  as  all  the  members  of  their  class  might  have 
been  held  liable  for,  each  having  a  right  of  action  against 
other  members  of  such  class  for  contribution  when  neces- 
sary to  ratably  distribute  the  entire  burden,  and  that  the 
judgment  shall  express  the  amount  adjudged  against  each 
defendant  for  damages  and  costs,  the  same  to  be  docketed 
and  enforced  against  the  defendants  severally  in  like  man- 
ner as  if  there  were  several  judgments,  that  is,  by  separate 
executions  and  against  the  property  of  the  judgment  debt- 
ors as  in  ordinary  cases. 

It  will  be  seen  that  such  statutes  contemplate  an  action 
for  money  only,  one  in  which  issues  of  fact,  if  formed,  are 
triable  by  a  jury  as  a  matter  of  right,  or,  in  other  words, 
an  action  at  law.  The  authorized  action  is  not  in  rem.  No 
lien  is  obtainable  upon  the  specific  property  received  by  the 
defendants  from  the  deceased.  It  is  not  to  enforce  a  trust, 
for  the  defendants  are  not  required  to  account  for  the  prop- 
erty received  by  them  in  specie  or  for  the  proceeds  thereof. 
It  is  to  enforce  a  liability  different  from  any  existing  at 
common- law,  a  legal  liability  created  by  statute  to  pay  the 
plaintiff's  claim  to  the  extent  specified  therein.  The  stat- 
ute, acting  upon  the  conditions  and  to  the  extent  mentioned, 
creates  a  devolution  of  liability  from  the  estate  of  the  de- 
ceased to  his  next  of  kin  and  legatees  without  changing  the 
nature  of  the  claim.  By  the  act  of  the  next  of  kin  or  lega- 
tees, in  taking  assets  from  the  administrator  or  executor, 
they  do  not  become  trustees  thereof  for  the  benefit  of  per- 
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sons  who  may  be  unable  to  collect  their  claims  against  the 
deceased  by  proceedings  in  the  county  court  or  from  the 
personal  representatives  of  the  deceased,  under  the  provis- 
ions of  oh.  165,  Stats.  1898;  but  they  impliedly  assume  and 
agree  to  pay  such  claims  to  the  extent  of  their  statutory 
liability.  Sec.  3269  creates  a  legal  liability  and  none  other, 
enforceable  in  an  action  at  law  and  in  no  other  way.  • 

But  counsel  contend  that  the  claim  is  barred  by  the 
statutes  of  nonclaim,  so  called ;  that  the  claim  in  question 
was  not  contingent,  hence  should  have  been  presented  to 
the  probate  court  for  allowance.  All  claims  not  proper  to 
be  allowed,  but  which  may  be  exhibited  to  the  county  court 
and  may  ripen  into  absolute  liabilities,  are  contingent,  and  a 
failure  to  present  them  while  the  contingent  character  ex- 
ists does  not  affect  the  right  of  action  under  sec.  3269,  Stats. 
1898.  Fmst  v,  Nau,  63  Wis.  134;  Mcmn  v.  Everts,  64  Wis. 
372.  Many  authorities  are  cited  to  our  attention  on  the 
subject  of  what  is  a  contingent  claim.  Expressions  are 
gathered  from  them-and  referred  to  as  showing  that  a  lia- 
bility upon  a  subscription  for  capital  stock  in  a  corporation 
is  a  debt,  and  that  a  debt  in  prcBsenti  is  not  a  contingent 
claim;  that  when  we  speak  of  a'  contingent  claim  in  the 
language  of  the  statute,  the  element  of  contingency  refers 
to  the  existence  of  the  debt,  not  to  whether  there  is  an  ab- 
solute liability  to  pay  it.  For  instance,  in  Greene  v.  Dyer, 
32  Me.  460,  this  expression  is  used,  speaking  of  contingent 
claims:  "  That  class  of  claims  embraces  those  only,  concern- 
ing which  it  is  uncertain  or  contingent  whether  they  will 
ever  become  debts."  Evidently  the  court  meant,  ever  be- 
come absolute  debts.  The  case,  rightly  understood,  is  in 
harmony  with  Avstin  v.  SavelancTs  Estate,  77  Wis.  108,  and 
other  cases  cited  by  appellant's  counsel,  decided  in  this 
court,  and  cases  decided  elsewhere,  to  the  effect  that,  if  a 
liability  exists  biit  it  is  uncertain  whether  it  will  ever  be  ab- 
solute in  the  sense  of  being  enforceable,  it  is  contingent 
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within  the  meaning  of  the  statute.  The  terms  "  debt,"  "  ab- 
solute debt,"  "liability,"  and  "absolute  liability,"  are  used 
in  the  authorities  in  a  way  to  confuse  and  lead  to  wrong 
deductions  if  one  does  not  keep  in  mind  that  the  essential 
element  of  a  contingent  claim  is  uncertainty  as  to  whether 
it  will  ever  be  enforceable.  True,  so  long  as  a  debt  is  ab- 
solute it  is  not  contingent,  but  it  is  not  absolute  if  its 
enforceability  is  dependent  upon  a  contingency  that  may 
never  happen.  True,  a  subscription  liability  for  capital 
stock  in  a  corporation  is  a  debt,  as  said  in  1  Cook,  Stock, 
§  105,  and  in  Hatch  v,  Dana^  101  U.  S.  205,  cited  to  our  a^ 
tention,  and  in  all  authorities  that  treat  of  the  subject,  but 
not  an  absolute  debt.  It  is  a  debt  payable  in  the  future,  as 
said  by  this  court  in  Germania  Z  M,  Co,  v,  King^  94  Wis. 
439,  but  payable  only  in  the  future  upon  a  contingency,  the 
happening  of  an  event,  to  wit,  a  call  regularly  made  pursu- 
ant to  the  by-laws  of  the  corporation  and  notice  given  pur- 
suant thereto;  hence  a  contingent  claim.  The  call  does  not 
fix  the  liability  in  the  sense  of  creating  the  obligation  to  pay 
for  the  stock.  That  is  created  by  the  subscription  contract; 
but  the  contract  is  not  to  pay  for  the  stock  at  all  events;  it 
is  to  pay  upon  a  contingency,  upon  condition  of  a  call  being 
made  according  to  the  contract.  The  call  makes  what  was 
before  contingent  absolute.  It  fixes  the  time  of  payment 
only  as  a  step  in  satisfying  the  contingency  necessary  to 
make  the  liability  absolute,  to  make  what  was  before  un- 
certain whether  it  would  ever  occur,  certain^ satisfying  the 
rule  announced  in  Avstin  v.  Saveland*8  Estate,  77  Wis.  108, 
which  was  but  a  statement  of  elementary"  law.  Probably 
the  rule  cannot  be  found  more  tersely  stated  than  by  Justice 
Bradley  in  liiggin  v.  Magwirey  15  Wall.  549,  in  speaking  of 
what  constituted  a  contingent  claim  under  the  bankrupt  act 
of  1841.     This  language  was  used: 

"  The  better  opinion  is,  that  so  long  as  it  remains  wholly 
uncertain  whether  a  contract  or  engagement  will  ever  give 
rise  to  an  actual  duty  or  liability,  and  there  is  no  means  of 
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removing  the  uncertainty  by  calculation,  such  contract  or 
engagement  is  not  provable." 

It  would  seem  from  the  foregoing,  there  being  no  contro- 
versy but  that  an  absolute  liability  does  not  exist  to  pay 
upon  a  subscription  for  stock  in  a  corporation,  except  upon 
a  call  regularly  made  and  notice  thereof  regularly  given  to 
the  subscriber  pursuant  to  the  by-laws  of  the  corporation, 
that  citations  of  authority,  classing  such  claims  as  contin- 
gent, are  not  necessary.  The  general  rule,  that  where  abso- 
lute certainty  does  not  exist  there  is  the  uncertainty  neces- 
sary to  the  contingency  mentioned  in  the  statute,  would 
seem  sufficient.  However,  counsel  for  appellants  were  able 
to  present  one  case  where  the  precise  question  at  issue,  in 
circumstances  similar  to  those  present  here,  was  decided. 
Lake  Phalen  Z.  dk  L  Co.  v.  Lindeke,  66  Minn.  209.  They 
also  cite  Dent  v,  Matteson^  70  Minn.  519,  where  the  same 
question  was  decided  under  different  circumstances,  it  being 
there  held,  in  accordance  with  a  familiar  rule,  that  the  in- 
solvency of  the  corporation  created  an  absolute  necessity  to 
call  in  balances  due  on  subscriptions  to  capital  stock,  re- 
moving the  element  of  contingency  the  same  as  a  call  under 
ordinary  circumstances.  We  may  say  in  passing  that  both 
actions  were  under  a  statute  precisely  the  same  as  our  sec. 
8269,  and  were  commenced  and  prosecuted  as  actions  at 
law.  The  cases  are  numerous  where  the  same  question  has 
been  decided  under  other  circumstances.  We  cite  the  fol- 
lowing: Olenn  v,  Howard^  65  Md.  40;  SouthStaffordshire  R. 
Co.  V.  Bv/mside^  5  Exch.  129;  General  Discount  Co.  v.  Stokes^ 
17  C.  B.  (N.  S.),  765;  In  re  General  Estates  Co.  4  Ch.  App. 
274;  Martin's  P.  A.  Co.  v.  Morton,  L.  JR.  3  Q.  B.  306;  Black, 
Bankruptcy,  221.  The  following  quotations  from  the  decis- 
ions will  amply  show  the  position  of  the  courts  on  the  sub- 
ject under  discussion.  In  South  Staffordshire  It.  Co.  v.  Bv/m- 
side,  Pabke,  B.,  speaking  for  the  court,  said: 

"  The  contract  on  which  the  shareholder's  obligation  is 
founded  is  not  to  pay  a  certain  fixed  sum  upon  a  future 
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contingency,  butsach  sum  or  sums  as  may  be  requnred  from 
himselr  and  all  the  other  shareholders  from  time  to  time, 
not  exceeding  a  certain  sura,  and  regulated  by  the  wants  of 
the  company.  At  the  time  of  the  bankruptcy  it  was  uncer- 
tain what  the  sum  would  be  which  the  defendant  would  be 
called  on  to  pay,  and  no  certain  debt  was  then  contracted." 

In  Olenn  v.  Howard^  this  language  was  used: 

^'As  against  the  company  and  those  claiming  to  hold 
under  it,  the  stockholder  nas  a  right  to  stand  upon  the  terms 
of  his  contract,  and  that  contract  created  no  obligation  upon 
him  to  pay,  except  upon  a  general  call  legally  m^e  upon  all 
the  stockholders;  and  in  the  absence  of  such  call  no  one 
could  foretell,  or  have  the  means  of  ascertaining,  what 
amount,  or  when,  the  stockholder  would  be  required  to  pay 
on  his  stock,  or  whether  he  would  ever  be  required  to  pay 
at  all." 

The  conclusion  of  the  court  was  that,  at  the  time  the  dis- 
charge in  bankruptcy  took  eflfect,  the  liability  of  the  defend- 
ant for  the  unpaid  subscriptions  for  stock  was  a  contingent 
claim,  hence  not  provable  under  the  bankrupt  act,  and  that 
therefore  the  enforcement  of  future  calls  upon  subscription 
liability  was  not  barred  by  the  discharge  in  bankruptcy. 
The  test  adopted  as  to  what  constitutes  a  contingent  claim, 
was  the  rule  laid  down  in  Eiggin  v.  Magwire,  15  Wall.  549. 

It  is  considered  that,  upon  reason  and  authority,  the  claim 
in  question  was  contingent  till  after  the  administration  of 
the  estate  of  Shea  was  completed.  There  was  no  way 
whereby,  in  advance  of  a  call  regularly  made,  the  liability 
upon  the  subscription  contract  could  have  been  valued  and 
extinguished  by  payment,  or  of  determining  whether  any 
payment  whatever  would  ever  be  required,  hence  it  was  npt 
a  claim  that  could  have  been  allowed  by  the  probate  court, 
and  was  not  affected  by  the  bar  of  the  statute  as  to  allow- 
able claims.     Sec.  3844,  Stats.  1898. 

It  is  further  contended  that  the  complaint  failed  to  allege 
a  valid  call  for  a  payment  upon  the  subscription  contract  in 
that,  instead  of  setting  forth  the  particulars  in  regard  to  the 
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existence  of  the  by-laws  and  compliance  therewith,  such 
particulars  were  pleaded  according  to  their  legal  effect,  thus: 
"A  call  was  duly  made  pursuant  to  resolutions,"  etc.,  "and 
in  pursuance  of  the  by-laws  of  said  company  theretofore  duly 
made  and  adopted."  "The  by-laws  of  said  plaintiff  duly 
provided  the  manner  in  which  each  subscriber,  and  his  rep- 
resentatives and  successors  in  interest,  should  be  notified  ©f 
said  calls,  and  due  notice,"  etc.,  "pursuant  to  said  by-laws, 
was  given  to  each  of  the  defendants,"  etc.,  and  "  due  demand 
made  for  the  payment  thereof."  To  support  the  proposition 
that  such  allegations  were  insufficient,  authorities  are  cited 
to  the  effect  that  where  a  liability  arises  under  a  by-law,  the 
by-law  must  be  specially  pleaded;  that  is,  where  the  liabil- 
ity, not  a  mere  condition  precedent  to  the  enforcement  of 
the  liability,  depends  upon  a  by-law,  it  must  be  pleaded. 
Manifestly  such  authorities  have  no  application  to  the  lia- 
bility in  question.  The  foundation  of  the  liability  was  the 
subscription  contract.  The  existence  of  by-laws  and  the 
making  of  the  call  and  giving  notice  pursuant  thereto  were 
mere  conditions  precedent  to  a  complete  cause  of  action 
upon  such  contract,  and  therefore  the  facts  in  that  regard 
•were  pleadable  according  to  their  legal  effect  by  express 
provision  of  statute.  Sec.  2674,  Stats.  1898.  Moreover,  in- 
dependent thereof,  under  the  liberal  rules  of  pleading  pre- 
scribed by  the  Oofle,  facts  which  are  inferable  with  reason- 
able certainty  when  stated  according  to  their  legal  effect,  if 
so  alleged,  do  not  render  the  pleading  bad  upon  a  challenge 
for  insufficiency,  though  it  may  be  open  to  a  motion  to  make 
more  definite  and  certain.  That  has  often  been  decided  by 
this  court.  Cutler  v.  Ainsworthy  21  Wis.  381;  Frankfort 
Bank  v.  Countryman^  11  Wis.  898.  That  rule  was  recently 
applied  to  a  situation  very  much  like  the  one  before  us. 
Miles  V.  Mut.  R.  F.  L.  Asao.  108  Wis.  421.  The  authorities 
in  the  state  of  New  York,  from  whjch  our  system  of  plead- 
ing was  adopted,  are  to  the  same  effect.  Gay  v.  Paine^  5 
Vol.  112—40 


Digitized  by  VjOOQIC 


626  SUPKEME  COUET  OF  WISCONSIN.       [Jax. 

South  Milwaukee  Ca  t.  Murphy,  112  Wia  614. 

How.  Pr.  107;  Ketdtaa  v.  Myers,  19  K  Y.  231;  Piatt  v. 
Stout,  14  Abb.  Pr.  178;  People  ex  rd.  Crane  v.  Ryder,  12 
N.  Y.  433 ;  People  ex  rd.  Hawea  v.  Walker,  23  Barb.  304.  In 
the  latter  case  it  was  said  that  the  allegation  that  a  meeting 
was  duly  convened  implies  that  it  was  regularly  convened, 
and,  if  necessary  to  its  regularity,  that  it  was  an  adjourned 
meeting.  In  Piatt  v.  Stout  it  was  held  that,  impliedly,  a 
person's  title  to  oflBce  is  suflBciently  pleaded  on  demurrer, 
by  an  allegation  that  on  a  day  specified,  in  pursuance  to  the 
laws  of  the  state,  such  person  was  duly  appointed  to  fill  the 
oflBce,  and  duly  made  and  executed  his  official  bond  with 
sureties,  and  took  the  oath  of  office  required  by  law. 

It  is  further  suggested  that  the  complaint  is  bad  because 
it  does  not  affirmatively  show  that  the  original  subscription 
liability  has  not  been  extinguished  by  a  transfer  of  the  stock 
and  an  acceptance  of  the  transferee  in  place  of  the  original 
subscriber.  It  is  considered  that  we  ought  not  to  dignify 
that  proposition  by  any  extensive  discussion  of  it  The 
original  liability  could  not  have  been  extinguished  except 
by  consent  of  the  corporation,  and  if  there  has  been  such 
an  extinguishment  it  is  a  matter  of  defense  to  be  raised  by 
answer  like  a  plea  of  judgment,  or  any  other  matter  show-* 
ing  that  the  original  liability  created  by  the  subscription 
contract  no  longer  exists. 

The  further  point  is  made  that  the  complaint  does  not 
show  that  the  by-laws  contained  any  provision  for  giving 
notice  of  calls  to  the  heirs  of  deceased  stockholders.  The 
conclusive  answer  to  that  seems  to  be  that  the  complaint 
states  that  the  by-laws  provide  the  manner  of  giving  notice 
to  successors  in  interest  of  a  stockholder,  and  that  the  entire 
beneficial  interest  in  the  stock  in  question,  either  in  specie 
or  the  proceeds  thereof,  went  to  the  defendants,  and  that 
due  notice  of  the  calls  in  question  was  given  to  them.  The 
term  "  successors  in  interest "  does  not  necessarily  mean  suc- 
cessors in  ownership  of  the  stock.    It  is  broad  enough  and 
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was  doubtless  intended  to  cover  successors  to  the  benefits 
of  such  ownership.  The  complaint  amply  shows  that  the 
stock,  either  in  specie  or  otherwise,  swelled  the  assets  of  the 
deceased,  to  which  the  defendants  succeeded  as  legatees. 

The  foregoing  covers  all  the  grounds  upon  which  the 
complaint  is  challenged.  None  of  them  appears  to  be  ten- 
able. 

By  the  Court  —  The  order  appealed  from  is  aflirmed. 


Hill  (Rinoenoldus  as  successor),  Clerk,  etc.,  Respondent, 
vs.  Ameeioan  Suebty  Company,  imp.,  Appellant 

December  19, 1901  ^January  7, 1909, 

Appeal:  Findings  of  fact:  Retrial  of  single  issue:  Becord:  BiU  of  ex- 
ceptions: Evidence:  Res  judicata:  Burden  of  proof:  Custom:  Trial 
by  court:  Immaterial  errors, 

L  The  conolusion  of  the  trial  court  upon  a  question  of  fact  will  not  be 
disturbed  on  appeal  unless  the  preponderance  of  the  evidence 
against  it  is  so  overwhelmi^ig  as  to  convince  this  court,  either  by 
itself  or  in  connection  with  other  things  appearing  in  the  record, 
that  the  court  below  erroneously  applied  rules  of  law,  or  through 
mistake,  prejudice,  or  other  cause  did  not  gi^e  it  proper  consider- 
ation. 

%  On  appeal  a  judgment  was  reversed  and  the  cause  remanded  with 
directions  to  consider  and  decide  a- single  question  upon  the  com- 
petent evidence  already  received  and  such  additional  evidence  as 
might  be  offered.  Held,  that  the  bill  of  exceptions  on  the  first  ap- 
peal was  a  part  of  the  record  and  should  have  been  sent  up  to  this 
court  on  appeal  from  the  judgment  entered  on  the  second  hearing. 

9.  Upon  such  second  hearing  it  was  not  necessary  that  the  evidence 
Incorporated  into  the  bill  of  exceptions  be  read  to  the  court  in  or- 
der to  entitle  it  to  consideration  as  bearing  on  the  question  to  be 
decided;  nor,  where  depositions  had  been  incorporated  into  the 
bill,  was  it  necessary  to  show  that  the  witnesses  themselves  could 
not  be  produced  at  the  time  of  the  second  hearing. 
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4  The  bill  of  exceptions,  stipulated  and  certified  to  contain  all  theen- 
denoe,  was  admissible  to  prove  what  evidence  had  been  introduced 
on  the  former  hearing. 

&  In  an  action  on  the  bond  of  an  assignee  for  the  benefit  of  creditors 
to  recover  damages  by  reason  of  his  failure  to  insure  the  assigned 
property  on  which  there  had  been,  at  the  time  of  the  assignment, 
insurance  more  than  soffioient  to  satisfy  all  the  proved  claims,  it 
was  held  that  &  prima  facie  case  had  been  established  and  that  the 
record  did  not  disclose  evidence  to  overcome  it,  but  nevertheless 
the  cause  was  remanded  with  directions  to  the  trial  court  to  de- 
cide, upon  evidence  already  received  and  such  additional  evidence 
as  might  be  offered,  whether  the  assignee's  negligence  in  making 
no  efforts  to  obtain  any  insurance  caused  less  injury  to  the  plaint- 
iff than  the  amount  of  the  unpaid  claims  and,  if  so,  how  much 
less.  Held,  that  the  burden  of  showing  noninjury  was  upon  the 
defendants,  and  that  all  other  questions  in  the  case  were  res  judi- 
catcB. 

OL  Defendants  having  attempted  to  prove  a  uniform  custom  against  in* 
surance  of  property  in  the  hands  of  assignees  under  circumstances 
like  those  in  this  case,  plaintiff  proved  without  objection  many 
instances  (more  than  100)  where  such  insurance  had  been  obtained 
on  assigned  property  in  the  same  place  and  at  about  the  time  in 
question,  but  objection  was  made  to  the  testimony  of  certain  wit- 
nesses, who  had  been  assignees,  showing  three  or  four  other  in> 
stances  of  such  insurance.  Held,  that  even  if  the  testimony  so  ob- 
jected to  should  have  been  excluded  under  the  general  rule  that  a 
custom  cannot  be  proved  by  a  fe^  specific  instances,  yet,  in  view 
of  the  numerous  instances  proved  without  objection,  such  testi- 
mony could  not  have  affected  the  court's  conclusion  on  the  ques- 
tion, and  its  admission  was  therefore  an  immaterial  error. 

7.  On  appeal  the  judgment  in  a  case  tried  by  the  court  will  not  be  re- 
versed merely  because  of  the  admission  of  improper  evidence;  but 
if  it  is  apparent  that  the  error  necessarily  affected  the  court's  con* 
elusion,  it  may  be  ground  for  reversal 


Appbal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Affirmed. 

After  the  decision  of  this  case  which  is  reported  in  107 
Wis.  19,  a  further  hearing  was  had  in  the  circuit  court,  in 
which  the  plaintiff  added  to  his  former  evidence  the  testi- 
mony of  a  certain  insurance  agent,  who  testified  to  the  ob- 
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taining  of  insurance  by  assignees  and  receivers  during  the 
years  1893  and  1894  to  a  considerable  number;  also  that 
of  four  men  who  had  been  assignees  in  one  or  more  assign- 
ments in  Milwaukee  during  the  same  period,  and  who  had 
themselves  obtained  insurance.  The  defendant  offered  the 
evidence  of  a  very  large  number  of  insurance  agents  to  the 
effect  that  it  had  not  been  customary  with  them  during 
those  years  to  write  insurance  for  assignees  and  receivers, 
and  especially  so  under  circumstances  more  or  less  resem- 
bling those  in  the  present  case.  Those  witnesses  made  vari- 
ous qualifications  as  to  the  uniformity  of  that  custom  under 
variant  circumstances.  The  court  found,  among  other  things, 
that  "  the  testimony  and  evidence  adduced  on  the  part  of 
the  defendants  does  not  show  that  by  ordinary  diligence  the 
said  assignee  could  not  have  procured  the  consent  of  the  in- 
surance companies  theil  carrying  the  said  risk  to  a  transfer 
of  the  existing  policies  to  him  as  such  assignee,  or  could  not 
have  obtained  new  insurance  for  the  protection  of  the  said 
creditors;''  also  that,  had  he  exercised  due  diligence,  "he 
would  have  been  able  to  have  kept  or  procured  fire  insur- 
ance upon  said  property  prior  to  the  date  of  the  said  fire  on 
the  7th  day  of  July,  1894,  to  an  amount  exceeding  the  amount 
of  such  unpaid  claims  of  said  creditors."  Accordingly,  judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  the  total 
amount ^due  the  creditors,  together  with  interest  from  the 
time  when  the  receiver's  accounts  were  settled.  May  29, 
1897,  as  a  date  at  least  prior  to  which  such  insurance  could 
have  been  collected.  From  that  judgment  the  defendant 
American  Surety  Company  appeals. 

For  the  appellant  there  was  a  brief  by  Miller^  Noyea  <& 
Miller^  and  oral  argument  by  Geo.  H.  Noyes,  They  con- 
tended, vnter  alia^  that  in  the  first  instance  the  burden  of 
proving  the  assignee's  negligence,  and  that  such  negligence 
was  the  cause  of  loss  to  the  plaintiff,  was  on  plaintiff.  He 
was  not  relieved  of  the  ultimate  burden  by  proving  z,  prima 
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facie  case.  Atkinson  v.  Ooodrich  T.  Co.  69  Wis.  5, 17,  and 
cases  cited;  Heinemann  v.  Heardy  62  N.  Y.  448,  455;  Lock- 
wood  V.  a  c&  if.  W.  B.  Co.  55  Wis.  63-^5/  Jtf'ichols  v.  Mun* 
sdj  115  Mass.  567;  Jones,  Ev.  §  175;  Tarbox  v.  Eastern  S. 
Co.  50  Me.  345;  Mtro- Glycerine  Case,  15  Wall.  537. 

For  the  respondent  there  was  a  brief  by  QuarleSy  Spence 
&  QuarleSy  and  oral  argument  by  Charles  Qicarles. 

Dodge,  J.  On  the  former  appeal  to  tbis  court  all  issues 
but  one  were  decided,  and  the  decision,  right  or  wrong, 
must  control  the  present  aspect  of  the  case.  It  is  res  adju- 
dicata.  Upon  that  hearing  it  Avas  decided  that  the  duty  of 
Winterhalter  as  assignee  included  due  diligence  to  procure 
insurance;  that  he  had  made  no  efforts  whatever  so  to  do, 
and  was  guilty  of  negligence;  and  that  the  circumstances 
were  such  that  in  all  reasonable  ]j^obability  due  diligence 
on  his  part  would  have  been  effective  to  have  obtained 
insurance  sufficient  at  least  to  have  protected  the  unpaid 
amounts  due  creditors, —  some  $22,300, —  and  that  thereby 
the  plaintiff  had  established  a  case  of  breach  of  the  bond, 
and  priraa facie  damages  up  to  the  amount  of  the  claims, 
to  overcome  which  the  burden  was  upon  the  defendants  to 
establish  "  either  that  the  assignee's  negligence  was  not  in- 
jurious at  all,  or,  if  at  all,  for  what  part  of  the  loss  prima 
facie  resulting  therefrom ;  either  that  by  due  diligence  he 
could  not  have  obtained  any  insurance,  or  not  enough  to 
protect  plaintiff  from  the  whole  of  the  loss."  The  cause 
Avas  therefore  remanded,  in  order  that  the  court  "  should 
consider  and  decide,  upon  the  competent  evidence  already 
received  and  such  additional  evidence  as  may  be  offered, 
upon  the  single  question  whether  the  assignee's  negligence 
in  making  no  efforts  to  obtain  any  insurance  caused  less  in- 
jury to  the  plaintiff  than  the  amount  of  the  unpaid  claims, 
and,  if  so,  how  much  less."  The  court  below,  after  bearing 
all  such  additional  evidence,  has  resolved  that  question  in 
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the  negative,  and  has  found  that  the  defendant  has  not 
proved  that  such  negligence  was  innocuous,  under  the  bur- 
den of  proof  decided  to  rest  upon  it  by  this  court.  After  a 
careful  review  of  all  the  evidence  brought  up  by  the  bill  of 
exceptions  settled  upon  the  last  hearing,  and  of  the  evidence 
so  far  as  it  appears  in  this  court  from  the  printed  case  on 
the  former  appeal,  we  cannot  say  that  this  conclusion  of 
the  trial  court  is  not  justified.  It  is  not  necessary  to  re- 
Iterate  the  reasons  for  the  rule  so  often  stated  that  this 
court  will  not  reverse  the  conclusion  of  the  court  below 
upon  questions  of  fact  unless  the  preponderance  against  the 
same  is  so  overwhelming  as  to  convince  us,  either  by  itself 
or  in  connection  with  other  things  appearing  in  the  record, 
that  the  court  erroneously  applied  rules  of  law,  or  through 
mistake,  prejudice,  or  other  cause  did  not  give  it  proper 
cohsideration.  Wyss  v.  Grunerty  108  Wis.  38;  Eemington 
V.  Eccstern  R.  Co,  109  Wis.  154,  159.  Of  this  we  can  find 
nothing  in  the  present  record. 

In  this  connection  it  should  be  noted  that,  either  through 
error  of  the  circuit  court  clerk  or  misdirection  of  the  appel- 
lan,t,  the  so-called  record  does  not  include  the  bill  of  excep- 
tions showing  the  evidence  which  was  taken  prior  to  the 
first  appeal.  That  bill  of  exceptions,  when  settled,  became 
as  absolutely  a  part  of  the  record  as  the  pleadings  them- 
selves {Mead  v.  Walker^  20  Wis.  518),  and  the  failure  of  the 
clerk  to  transmit  it  upon  the  present  appeal  was  a  clear 
breach  of  his  duty.  The  inclusion  in  the  present  bill  of  ex- 
ceptions of  parts  thereof  which  were  read  aloud  to  the  court 
upon  the  last  hearing  of  the  case  is  mere  work  of  superero- 
gation. That  entire  evidence  was  in  the  case  and  present 
for  consideration,  under  the  direction  of  this  court.  We  have 
endeavored  to  supply  the  omission,  so  far  as  possible,  by 
consulting  the  "  case  "  and  briefs  filed  on  the  former  appeal. 

Some  specific  assignments  of  error  ai^e  urged  upon  our 
attention:  First.  That  the  plaintiff  was  allowed  to  read  to 
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the  court  the  testiraony  given  by  deposition  of  certain  wit- 
nesses which  had  been  received  upon  the  former  trial  and 
included  in  the  former  bill  of  exceptions,  on  the  ground  that 
such  depositions  were  not  admissible  without  showing  th^t 
the  witnesses  themselves  could  not,  at  the  time  of  the  last 
hearing,  be  produced.  This  assignment  is  founded  upon  a 
Qonfusion  of  ideas.  It  was  not  necessary  for  the  plaintiff 
to  read  a  single  word  of  the  evidence  taken  on  the  former 
trial.  As  we  have  already  said,  it  was  all  before  the  court. 
The  effect  of  reading  any  of  the  evidence  was  no  more  than 
to  call  the  attention  of  the  court  thereto,  as  its  attention 
might  have  been  called  to  a  paragraph  of  the  pleadings. 
The  depositions  in  question  had  been  received  without  valid 
objection,  and  were  part  of  the  evidence  upon  which  the 
circuit  court  was  directed  to  proceed  in  considering  the 
single  question  remitted  to  it.  The  same  remarks  are  ap- 
plicable to  the  argument  that  the  evidence  of  witnesses  can- 
not be  read  from  a  bill  of  exceptions  without  a  showing  of 
their  subsequent  death. 

A  further  assignment  of  error  is  predicated  upon  an  ob- 
jection to  the  plaintiff's  reading  to  the  court  from  the  bill 
of  exceptions  settled  upon  the  former  appeal,  instead  of  from 
the  reporter's  minutes.  The  only  question  before  the  court 
was  what  evidence  was  introduced  upon  that  former  hear- 
ing. A  bill  of  exceptions  had  been  settled,  which  both  par- 
ties had  stipulated  contained  all  the  evidence.  Under  the 
ruling  in  Wilson  v.  Nomian^  35  Wis.  321,  that  document  was 
certainly  evidence  —  and  the  best  evidence  —  of  what  those 
witnesses  testified  to.  The  reporter's  certified  minutes  are 
no  higher  gr^de  of  evidence  than  the  testimony  of  the  re- 
porter, or  any  other  witness  who  was  present  upon  the  for- 
mer trial,  as  to  what  transpired.  Sec.  4141,  Stats.  1898, 
gives  to  the  certified  minutes  of  the  reporter  the  same  force 
as  his  own  testimony  that  the  evidence  therein  recorded 
was  given,  but  no  more.    It  is  unnecessary  to  consider 
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whether,  if  the  testimony  of  the  reporter  or  of  other  wit- 
nesses, or  the  former's  certificate  to  his  minutes,  might  have 
shown  that  some  evidence  in  addition  to  that  contained  in 
the  bill  of  exceptions  was  in  fact  given,  that  fact  would  be 
admissible,  for  the  defendant  offered  no  such  evidence.  Suf- 
fice it  to  say  that  the  bill  of  exceptions  was  certainly  ad- 
missible to  prove  what  evidence  had  been  introduced. 

Several  assignments  of  error  which  are  urged  by  appellant 
at  much  length  and  with  much  citation  of  authority  in  sup- 
port of  trite  and  well-recognized  rules  of  law  certainly  indi- 
cate a  degree  of  confusion  in  counsel's  mind  as  to  the  situa- 
tion of  the  case  upon  this  last  hearing.  Among  such  assign- 
ments are  the  fourth,  to  the  effect  that  specific  instances 
are  not  sufficient  to  prove  a  general  custom ;  the  sixth,  that 
the  ultimate  burden  of  proof  was  on  the  plaintiff,  and  the 
court  erred  in  holding  that  the  burden  was  on  the  defendant 
to  disprove  liability;  also  the  seventh,  to  the  effect  that  the 
court  erred  in  guessing  at  the  amount  of  insurance  that 
could  have  been  obtained ;  and  the  eighth,  that  a  uniform 
custom  of  assignees  to  insure,  and  knowledge  thereof  by 
both  parties,  was  essential  to  import  into  the  bond  an  agree- 
ment that  the  assignee  should  write  insurance.  Substan- 
tially every  one  of  these  positions  was  wholly  immaterial  at 
the  stage  of  the  case  presented  upon  the  hearing  in  the  cir- 
cuit court.  They  had  all  been  decided  finally  for  the  pres- 
ent action.  The  plaintiff  had  been  held  by  this  court  to 
have  been  under  the  duty  of,  due  diligence  in  the  care  of 
the  property  coming  to  him  as  assignee.  It  had  also  been 
shown  and  decided  by  this  court  that  such  due  diligence  in- 
cluded efforts  to  obtain  insurance,  and  that  the  omission 
thereof  constituted  a  breach  of  the  bond.  It  was  proved 
that  such  efforts  would  probably  have  succeeded  in  obtain- 
ing insurance  to  an  amount  at  least  equal  to  the  claims  of 
the  creditors, —  in  such  degree  of  probability,  at  least,  as  to 
prove  prima  facie  that  such  amount  of  damage  had  been 
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suffered  by  reason  of  the  established  negligence  of  the  as- 
signee. This  made  the  plaintiff's  case  complete.  Upon  it 
he  was  entitled  to  judgment  for  the  full  amount  of  the 
claims.  As  the  case  went  back,  plaintiff  had  no  occasion 
to  prove  custom  or  usage.  He  had  no  occasion  to  prove  how 
much  insurance  could  have  been  obtained,  or  how  much 
damage  he  had  suffered  by  reason  of  thQ  neglect  to  insure. 
It  was  no  longer  an  open  question  whether  a  custom  had 
been  proved  with  suflBcient  certainty  to  charge  the  assignee 
with  diligence  upon  the  subject  of  insurance,  or  his  sureties 
with  liability  for  his  neglect  therein.  The  one  question  was 
*  whether  the  defendant  could  prove  that  the  assignee's  neg- 
ligence had  not  injured  the  plaintiff,  and  thus  the  circuit 
court  ruled,  and  was  right  in  so  doing.  If,  as  appellant  now 
seems  to  contend,  the  evidence  was  only  suflBcient  to  sup- 
port mere  guess  or  conjecture  as  to  amount  of  insurance  ob- 
tainable, that  justifies  judgment  for  the  full  amount,  for  un- 
der the  terms  of  the  remand  the  court  could  not  fix  any  less 
amount  upon  mere  guess. 

In  order  to  prove  noninjury,  the  defendaat  undertook  to 
show  a  uniform  custom  against  insurance  of  property  in  the 
hands  of  assignees  under  circumstances  like  those  here  pre- 
sented. He  produced  very  many  witnesses,  some  of  whom 
testified  to  an  absolute  custom  against  it,  others  of  whom 
testified  to  the  possibility  of  obtaining  insurance  under  va- 
rious circumstances.  He  had  already  introduced  upon  the 
former  hearing  evidence  of  insurance  agents  going  so  far  as 
to  deny  that  property  was  ever  insured  in  the  hands  of  as- 
signees. In  this  situation,  the  plaintiff,  presumably  in  at- 
tack u)X)n  the  attempt  of  the  defendant  to  prove  such  uniform 
custom,  offered  evidence,  both  by  cross-examination  and  by 
the  direct  testimony  of  witnesses  called  by  hin^i,  of  a  very 
large  number  of  instances  where  insurance  had  been  ob- 
tained in  Milwaukee  by  assignees,  receivers,  and  sheriffs  at 
about  the  time  of  the  Enger-Kress  Company  assignment 
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To  much  of  this  class  of  testimony  defendant  objected,  and 
by  his  fourth  and  fifth  assignments  of  error  raises  the  ques- 
tion of  the  admissibility  of  the  testimony  of  five  witnesses 
who  had  themselves  been  assignees,  and  who  testified  to  ob- 
taining insurance  in  that  capacity. 

Of  course,  the  rule  is  too  well  settled  to  need  more  than 
iteration  that  this  court  will  not  reverse  a  judgment  in  a 
case  heard  by  the  court  without  a  jury  merely  because  im- 
proper evidence  has  been  admitted.  Duncan  v.  Duncan^  111 
Wis.  75.  Nevertheless,  if  it  is  apparent  that  the  error  in 
admitting  the  evidence  necessarily  affected  the  court's  con- 
clusion, that  may  be  ground  for  reversal.  Kdly  v.  Craxo- 
ford^  antej  p.  308.  This  testimony  of  specific  instances  of 
the  issue  of  insurance  policies  to  people  in  situations  more 
or  less  similar  to  that  of  this  assignee  could  have  had  no 
effect  except  as  such  instances  were  similar  enough  and 
numerous  enough  to  have  shown  that  the  asserted  custom 
not  to  insure  was  not  so  uniform  but  that  there  was  a  rea- 
sonable probability  that  the  assignee  might  have  obtained 
some  insurance.  We,  however,  find  other  witnesses  testify- 
ing to  many  such  instances.  One  of  them,  called  by  the  de- 
fendant, details  some  fifteen  or  more  cases  of  assignments 
and  receiverships  within  about  two  years  in  Milwaukee  in 
which  his  concern  alone  placed  insurance  on  the  assigned 
property,  and  testifies  to  the  issue  of  a  very  large  number 
of  such  policies  of  insurance,  certainly  more  than  a  hundred, 
and  perhaps  twice  that  number.  That  same  witness,  and 
others  whose  testimony  is  not  new  complained  of,  proved 
the  fact  of  issue  of  some  of  the  same  insurance  testified  to 
by  the  five  witnesses  above  mentioned.  So  that  there  was 
depending  upon  the  testimony  of  such  witnesses  but  three  or 
four  instances  of  insurance  to  assignees,  while  a  very  large 
number  of  instances  had  been  proved  without  objection. 
The  only  effect  of  such  testimony,  if  considered  by  the  court 
at  all,  was  to  show  that  the  alleged  custom  had  in  fact  been 
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subject  to  SO  frequent  exception  as  not  to  be  uniform  and  not 
to  force  the  conclcfeion  that  it  would  not  have  been  broken 
again  at  Winterhalter^s  diligent  solicitation.  The  exact 
number  of  instances  of  breach  was  not  the  material  considera- 
tion, but  merely  the  fact  of  frpquent  breach.  The  three  or 
four  instances  more  or  less  resting  upon  this  objected  testi- 
mony could  not  have  been  significant  or  weighty  in  view  of 
the  many  instances  otherwise  proved.  So  that,  even  if  the 
general  rule  that  a  custom  cannot  be  proved  by  a  few  spe- 
cific instances  is  so  applicable  as  to  have  rendered  the  admis- 
sion of  the  testimony  of  the  five  assignees  improper,  we  are 
persuaded  that  such  testimony  could  have  had  no  appreci- 
able effect  in  convincing  the  court  that  the  defendant  had 
failed  to  prove  that  Winterhalter  could  not  have  obtained 
insurance  had  he  made  properly  diligent  effort  so  to  do,  and 
was  not  prejudicial: 

The  single  finding  by  the  trial  court  that  the  evidence 
does  not  establish  that  the  assignee  Winterhalter  could 
not,  by  ordinary  diligence,  have  either  procured  transfer  of 
old  or  issue  of  new  insurance  to  an  amount  equal  to  the 
$22,385.89  of  creditors'  unsatisfied  claims,  having  been 
reached  upon  sufficient  evidence,  and  no  prejudicial  error 
having  intervened,  the  conclusions  of  law  and  the  judgment 
for  plaintiff  necessarily  result  from  the  law  and  the  facts 
previously  decided  by  this  court. 

By  the  Court — Judgment  affirmed. 
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Neheung,  Appellant,  vs.  The  State  ex  bel.  Thal,  Re- 
spondent. 

December  19, 1901  ^January  7, 1909. 

Certiorari:  Eetum:  Sufficiency:  CondusiveneM:  Officers:  Removal  by 
public  board:  Absence  of  member  during  investigation:  Witnesses: 
Oath,  when  necessary:  Cause  for  removal:  **  Misdemeanor.** 

L  On  certiorari  to  review  the  action  of  a  publio  board  a  supplemental 
return  was  made  in  response  to  an  order  of  the  court  and  in  pur- 
suance of  a  resolution  of  the  board  directing  the  president  "to 
sign  said  return  for  and  in  behalf  of  said  board,  and  to  cause  said 
return  to  be  duly  and  forthwith  filed,"  eta  There  being  no  claim 
that  the  return  was  a  forgery  or  was  not  made  by  direction  of  a 
majority  of  the  board,  it  is  held  that  evidenoe*  aliunde  was  inad- 
missible  to  show  that  it  was  not  in  fact  the  return  of  the  board. 

Si  On  certiorari  to  review  the  action  of  the  trustees  of  the  Milwaukee 
publio  museum  in  removing  the  custodian,  the  return  showed  the 
adoption,  by  a  two-thirds  vote,  of  a  resolution  that  "the  evidence 
sustains  the  charges  so  far  as  to  prove  misconduct,  incompetency, 
and  inattention  to  the  duties  of  his  office  on  the  part  of  the  custo- 
dian." The  return  also  showed  the  result  of  the  vote  upon  each 
of  the  several  charges,  although  such  votes  did  not  appear  in  the 
records  of  the  board,  and  stated  that  the  resolution  was  adopted 
and  the' votes  taken  in  secret  session;  that  one  of  the  trustees 
was  the  secretary  and  kept  pencil  memoranda  showing  the  result 
of  the  vote  on  each  charge;  and  that  he  prepared  therefrom  the 
record  of  such  session  as  it  was  recorded  in  the  record  book  of 
the  board,  believing  that  only  the  conclusions  of  the  board  were 
necessary,  and  destroyed  the  memoranda  before  the  certiorari 
proceedings  were  commenced.  The  law  did  not  require  the  board 
to  keep  a  record  of  its  proceedinga  Held,  that  the  return  was  not 
incomplete  because  of  the  absence  of  said  memoranda,  but  was 
binding  upon  the  relator,  and  could  not  be  shown  to  be  incorrect 
by  affidavits  of  the  minority  of  the  trustees. 

81  Where  in'  such  a  case  the  custodian  might  be  removed  by  the 
trustees  for  cause,  absence  of  gne  of  the  nine  trustees  during  a 
portion  of  the  investigation  of  charges  upon  which  a  removal  was 
based  does  not  invalidate  such  removal 
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4  Witnesses  who  appeared  before  the  trustees  on  the  inTe8tigati<m  of 
charges  against  the  custodian  need  not  be  sworn,  there  being  no 
statute  requiring  it 

6.  Findings  by  the  board  of  trustees  that  the  custodian  had  been  guilty 
of  official  misconduct  toward  the  assistant  custodian,  that  he  had 
purchased  books  for  his  own  personal  use  which  were  charged  to 
the  museum,  and  that  he  had  presented  to  the  6nance  committee 
and  by  deceit  procured  the  allowance  of  a  bill  for  freight  on  books, 
a  large  part  of  which  belonged  to  him  personally  —  are  heid  suffi- 
cient to  justify  his  removal  under  sea  7,  oh.  328,  Laws  of  1883,  au- 
thorizing the  trustees  to  remove  the  custodian  **  for  misdemeanor, 
incompetency  or  inattention  to  the  duties  of  his  office^" 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Eugene  S.  Elliott,  Circuit  Judge.     Affii^med, 

Several  years  ago,  in  pursuance  of  ch.  328,  Laws  of  1882, 
a  public  museum  was  established  in  Milwaukee.  By  the 
terras  of  the  act  such  museum  was  to  be  "  under  the  general 
management,  control,  and  supervision  of  a  board  of  nine 
trustees,"  to  be  appointed  as  therein  prescribed,  who  should 
be  styled  "  The  Board  of  Trustees  of  the  Public  Museum  of 
the  City  of  Milwaukee."  Such  trustees  were  to  take  an 
ofScial  oath,  and  be  subject  to  the  restrictions,  disabilities, 
punishments,  and  limitations  therein  prescribed,  and  were 
to  have  the  general  care,  control,  and  supervision  of  the 
museum  and  its  appurtenances  and  also  the  disbursements 
of  all  moneys  belonging  to  the  museum  fund.  They  were 
to  appoint  a  custodian,  who  should  be  ex  officio  secretary  of 
the  board,  with  power  of  removal  for  cause,  and  were  to 
have  the  power  to  appoint  such  assistants  and  employees  as 
they  should  deem  necessary  and  expedient,  and  to  fill  all 
vacancies.  Under  such  authority  the  board  duly  elected  the 
appellant,  Henry  Nehrling^  such  custodian,  I^y  15,  1898, 
for  the  term  of  five  years.  Subsequently  Nehrling  got  into 
a  bitter  personal  controversy  with  his  assistant  custodian, 
Caii  Thal^  in  regard  to  their  respective  duties.  On  Janu- 
ary 2, 1901,  the  latter  made  six  several  charges  against  Nehr- 
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ling^  as  such  custodian,  and  requested  an  investigation  as 
to  the  truth  of  such  charges.  Such  six  charges  so  made  are 
as  follows: 

"(1)  Mr,  Nehrling  has  pursued  a  long  course  of  ill-treat- 
ment toward  mj^self,  has  undermined  and  belittled  my  posi- 
tion and  authority,  has  caused  various  persons  to  spy  upon 
me,  and  has  commonly  treated  me  with  contumely  and  con- 
tempt, and  has  directed  that  the  museum  mail  should  not 
be  turned  over  to  me,  even  in  his  absence.  (2)  In  1899, 
certain  books  were  purchased  hy  Mr.  Nehrling  Ivom  foreign 
book  dealers,  and  were  charged  to  the  museum,  when  the 
purchase  of  said  books  had  never  been  authorized  by  the 
board  of  trustees,  and  said  books  were  in  fact  purchased  by 
said  Nehrling  for  his  personal  use.  (3)  During  1897,  Mr, 
Nehrling  instructed  me  to  pick  out  three  or  four  of  the  best 
antlers  from  the  Haysen  collection,  and  to  have  them 
wrapped  up,  which  1  did,  whereupon  Mr.  Nehrling  had 
them  taken  from  the  museum,  saying  he  wanted  to  send 
them  to  a  friend  in  the  South.  (4)  In  September,  181>8,  Mr, 
Nehrling  received  two  dollars  and  forty  cents  ( $2.40  )  from 
Steinmeyer  &  Company,  which  should  have  been  paid  over 
to  the  city  treasury,  but  which  Mr,  Nehrling  retained  and 
still  retains.  (5)  In  May,  1898,  Mr.  Nehrling  presented  to 
the  finance  committee  a  bill  for  payment  of  ten  dollars  and 
eleven  cents  (  $10.11 ),  for  freight  and  other  charges  from 
New  York  to  Milwaukee  on  six  hundred  sixty  ( ^^y) )  pounds 
of  books.  Six  hundred  twenty-four  (  624  )  pounds  of  these 
books  were  for  Mr.  iVi^ArZiny  personally,  and  only  thirty-six 
(36)  pounds  for  the  museum.  The  finance  committee,  and 
the  board,  deceived  by  Mr.  Nehrling  in  the  matter,  signed 
and  allowed  the  bill.  (6)  In  June,  1898,  Mr.  Nehrling 
placed  before  the  finance  committee  a  bill  for  eleven  dollars 
and  thirty-five  cents  ($11.35)  freight  from  London  to  New 
York,  on  six  hundred  sixty  ( 660)  pounds  of  books,  six  hun- 
dred twenty-four  (624)  pounds  of  which  were  for  Mr. 
Nehrling  personally,  and  only  thirty-six  (  36  )  pounds  for  the 
museum.  The  finance  committee  and  the  board,  being  de- 
ceived by  Mr.  Nehrling^  signed  and  allowed  the  bill." 

On  January  10, 1901,  Nehrling  nvk^vfeTed,  to  the  eflfect  that 
he  denied  each  and  every  charge  so  made  against  him ;  that 
the  first  charge  was  too  general  and  should  be  made  more 
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definite  and  certain;  that  he  was  ready  to  proceed  with  the 
hearing,  and  demanded  that  he  should  be  allowed  to  be  rep- 
resented by  counsel,  and  that  the  piroceedings  be  fully  taken 
down  by  a  competent  phonographic  reporter;  that  the 
charges  were  not  sworn  to,  and  should  be  verified.  January 
15,  1901,  Carl  Thai  made  amended  charges,  duly  verified, 
to  the  effect  that,  while  it  was  impracticable  to  fully  de- 
scribe in  detail  the  long  course  of  ill-treatment  pursued  by 
Nehrling  toward  himself,  yet  in  relation  to  the  first  charge 
he  alleged  that  Nehrling  frequently  charged  him  with  hav- 
ing secrets  with  various  parties  and  upbraided  him  with 
keeping  matters  from  him  which  he  Nehrling  ought  to 
know,  notwithstanding  that  he  was  frequently  assured  that 
no  such  secrets  existed ;  that  Nehrling  found  fault  with  him 
merely  because  the  former  custodian  and  a  former  trustee 
called  upon  him  at  the  oflBce;  that,  without  any  reason  or 
excuse,  Nehrling^  for  a  considerable  length  of  time,  refused 
to  speak  to  him  at  all,  and  had  absolutely  ignored  his  pres- 
ence in  the  room  in  a  way  more  offensive  than  easily  de- 
scribed ;  that  Nehrling  bad  for  years  said  unpleasant  and 
cutting  things  —  that  he  {Thai)  had  many  enemies,  that 
Nehrling^a  friends  had  told  Nehrling  to  watch  him,  that  he 
was  not  to  be  trusted ;  that  when  he  told  Nehrling  to  bring 
such  persons  to  the  office,  to  make  such  statements  in  his 
presence,  he  failed  to  do  so;  that  Nehrling  accused  him  of 
wanting  to  get  his  position  from  him,  and  Nehrling  even 
went  so  far  as  to  shake  his  fist  in  his  face  and  use  insulting 
and  abusive  language. 

After  a  hearing  and  trial  of  such  issues  lasting  for  several 
days,  conducted  by  counsel  on  each  side,  the  said  board,  on 
January  29,  1901,  by  a  vote  of  six  trustees  against  three 
trustees,  adopted  the  following  resolution: 

''  The  board,  having  heard  the  evidence  upon  the  charges 
preferred  against  Henry  Nehrling^  custodian  of  the  Public 
Museum,  is  of  the  opinion  that  the  evidence  sustains  the 
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charts  ao  far  as  to  prove  the  misconduct,  incompetency, 
and  inattention  to  the  duties  of  bis  office  on  the  part  of  the 
custodian,  Henry  Nehrling^  and  the  assistant  custodian, 
Oarl  Thai;  that  they  and  both  of  them  ought  to  be  and 
hereby  are  removed  from  their  said  offices,  respectively, 
from  and  after  March  1, 1901." 

On  February  20,  1901,  Nehrling  filed  in  the  circuit  court 
his  petition  for  a  writ  of  oeriiorarij  to  review  such  action  of 
the  board.  On  February  21, 1901,  the  court  ordered  the 
same  to  issue,  and  the  same  was  thereupon  issued.  On  Feb- 
ruary 27, 1901,  the  board  made  return  to  the  writ.    On  April 

9,  1901,  the  board,  in  pursuance  of  an  order  of  the  court, 
adopted  and  approved  its  former  return,  and  made  an  ad- 
ditional return,  as  directed  by  the  court.  On  June  13, 1901, 
the  board,  in  pursuance  of  an  order  of  the  court  made  June 

10,  1901,  adopted  and  approved  such  return,  and  made  fur- 
ther and  additional  return,  as  directed  by  the  court 

It  appears  from  the  returns  so  made,  in  addition  to  the 
facts  stated,  in  effect,  that  the  first  charge  was  considered 
separately  and  by  itself,  and  Henry  Nehrling  was  thereunder 
found  guilty  of  official  misconduct  toward  Carl  ThaZy  and 
both  he  and  Thai  were  censured  therefor;  that  six  of  the 
trustees  voted  that  he  was  guilty,  and  three  to  the  contrary; 
that  thereupon  the  second  charge  so  made  was  considered 
by  the  board,  and  Nehrlmg  was  by  the  board  found  guilty 
under  said  charge  by  a  vote  of  six  trustees  to  three;  that 
thereupon  the  board  considered  the  third  charge  so  made, 
and  found  Nehrling  not  guilty  thereunder;  that  thereupon 
the  board  considered  the  fourth  charge  so  made,  and  found 
thereunder  that  both  Nehring  and  Thai  were  at  fault,  and 
the  board  censured  both  of  them  thereunder,  by  a  vote  of 
six  to  three;  that  thereupon  the  board  considered  the  fifth 
charge  so  made,  and  found  Nehrlmg  guilty  thereunder  as 
therein  charged,  by  a  vote  of  six  to  three;  that  the  board 
thereupon  considered  the  sixth  charge  so  made,  but  were  un- 
able to  agree  to  a  specific  finding  thereunder;  that  one  of  the 
Vol.112— 41 
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trustees,  and  the  secretary  of  the  board,  kept  pencil  memo- 
randa and  minutes  of  the  proceedings  and  action  of  the  board, 
showing  each  of  such  several  votes  taken  upon  each  of  such 
charges;  that  after  such  action  and  the  failure  to  agree  on  the 
sixth  charge  so  made,  the  board,  in  executive  session,  adopted 
the  resolution  of  January  29,  1901,  in  the  manner  and  form 
and  by  the  vote  stated;  that  thereupon  the  secretary  of  the 
board  prepared  from  such  pencil  memoranda  the  record  of 
such  executive  session,  as  stated,  and  as  the  same  is  found 
recorded  in  the  record  book  of  the  board,  believing  that  only 
the  conclusions  of  the  board  and  not  the  intermediate  pro- 
ceedings of  the  board  required  to  be  recorded;  that  there- 
upon the  secretary  destroyed  such  pencil  memortinda,  as  of 
no  further  use  or  consequence,  but  without  any  intention  on 
the  part  of  the  board  of  suppressing  or  concealing  any  of 
the  facts  or  any  of  such  proceedings;  that  such  proceedings 
so  returned  are  the  only  proceedings  had  by  the  board. 

Upon  the  return  and  amended  return  and  second  amended 
return  so  made,  the  trial  court,  on  June  29, 1901,  ordered 
that  the  action,  findings,  and  decision  of  the  board  of  trustees 
of  the  Public  Museum  of  the  city  of  Milwaukee  in  removing 
Henry  Nehrling  from  his  office  of  custodian  of  said  Public 
Museum  be  and  the  same  was  thereby  affirmed;  that  each 
and  every  stay  of  proceedings  therein  be,  and  the  same 
were,  thereby  dissolved  and  discharged;  and  judgment  was 
thereby  ordered  to  be  rendered  and  entered'  in  accordance 
with  such  findings  and  order,  and  for  costs  against  NekrUng^ 
to  be  taxed  therein. 

From  the  judgment  so  entered  Henry  Nehrling  appeals. 

For  the  appellant  there  was  a  brief  by  Ernest  Bruncken 
and  JSohmrichy  Maher  cfe  WiUrich^  and  oral  argument  by 
Mr.  Bruncken  and  Mr,  L,  G.  Bohmrich. 

For  the  respondent  there  was  a  brief  by  Winkler^  Flan- 
dersj  Smithy  Bottum  <&  Vilas^  and  oral  argument  by  E.  P. 
Vilas. 
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Cassodat,  C.  J.  As  indicated  in  the  statement  of  facts, 
the  board  not  only  made  return  to  the  writ,  but  two  supple- 
mental returns. 

1.  Error  is  assigned  because  the  court  refused  to  receive 
evidence  to  show  that  the  second  supplemental  return  was 
not  in  fact  the  return  of  the  board.  It  was  made  in  response 
to  an  order  of  the  court,  and  under  and  in  pursuance  of  a 
resolution  of  the  board,  adopted  at  a  special  meeting  thereof 
called  for  that  purpose,  authorizing  and  directing  the  presi- 
dent of  the  board  "  to  sign  said  return  for  and  in  behalf  of 
said  board,  and  to  cause  said  return  to  be  duly  and  forthwith 
filed  in  said  circuit  court  for  Milwaukee  county;*' and  the 
same  was  so  signed,  as  follows:  "  The  Board  of  Trustees  of 
the  Public  Museum  of  Milwaukee,  by  E.  "W.  Windfelder, 
President  of  Said  Board."  There  is  no  pretense  that  such 
return  was  a  forgery,  nor  that  it  was  not  made  by  the  au- 
thority and  direction  of  six  of  the  nine  members  of  the  board. 

Moreover,  counsel  contend  that  the  return  made  was  in- 
complete, in  that  the  "  pencil  memoranda  "  kept  by  the  sec- 
retary, showing  each  of  the  several  votes  of  the  members  of 
the  board  upon  each  of  such  several  charges,  had  been  de- 
stroyed by  the  secretary,  and  that,  as  there  was  a  conflict 
between  the  aflBdavits  of  the  three  dissenting  trustees  and 
the  return,  as  to  the  result  of  some  of  such  votes,  neither 
could  supply  the  record  itself,  and  hence  that  the  court  im- 
properly accepted  and  acted  upon  the  return  as  made.  "  The 
return  must  consist,"  say  counsel,  "  exclusively  of  the  record 
before  the  tribunal  below,  and  no  missing  link  can  be  sup- 
plied by  the  recollection  of  the  lower  tribunal  or  the  affida- 
vits of  other  persons."  In  support  of  the  proposition,  coun- 
sel cite  cases  where  the  tribunal  below  was  required  by  stat- 
ute to  keep  records.  Casaidy  v.  MiUerick^  52  Wis.  379, 
followed  in  later  cases  {FvUon  v.  State  ex  rel,  Meiners^  103 
"Wis.  241,  and  cases  there  cited).  The  act  of  the  legislature 
under  which  the  Public  Museum  in  question  was  established 
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and  is  maintained  does  not  require  the  keeping  of  records. 
Ch.  328,  Laws  of  1882.  But  the  rule  is  elementary,  as 
stated  by  Mr.  Greenleaf,  that,  "  If  the  record  is  lost,  .  .  . 
its  contents  may  be  proved,  like  any  other  document,  by 
any  secondary  evidence,  where  the  case  does  not,  from  its 
nature,  disclose  the  existence  of  other  and  better  evidence.^' 
1  Greenl.  Ev.  §  509.  Here  the  return  shows  that  before 
destroying  such  "  pencil  memoranda "  the  secretary  pre- 
pared therefrom  the  record  of  thC' executive  session  at  which 
such  votes  were  taken,  and  recorded  the  same  in  the  record 
book  of  the  board,  the  same  as  reported  to  the  court,  believ- 
ing "  that  the  conclusion  only  of  the  board  was  necessary 
to  appear  upon  the-  records,"  and  hence  that  such  pencil 
memoranda  were  of  no  further  use  or  consequence;  and,  so 
believing,  they  were  destroyed  long  before  any  proceeding 
had  been  taken  in  court  and  without  any  intention  of  sup- 
pressing or  concealing  any  of  the  facts.  In  harmony  with 
numerous  adjudications  of  this  court,  we  must  hold  that  the 
return  of  the  board  was  responsive  to  the  writ  of  certiorari 
and  conclusive  upon  the  relator;  and  there  was  no  error  in 
refusing  to  require  a  further  return,  i&ate  ex  rd.  Gray  v. 
Common  Council^  104  Wis.  622;  StoiU  ex  rd.  Hdler  v.  Fold- 
ner,  109  Wis.  56. 

2.  It  is  urged  that  the  return  should  be  disregarded,  for 
the  reason  that  one  of  the  trustees  was  absent  for  a  short 
time  on  two  occasions  during  the  trial  or  investigation.  The 
contention  is  without  foundation.  This  is  settled  by  numer^* 
ous  adjudications  of  this  court,  and  in  fact  by  statute.  Subd. 
3,  sec.  4971,  Stats.  1898.  Mdm^s  v.  Pfister^  59  Wis.  196,  and 
numerous  cases  there  cited;  In  re  Luecomb^a  Will^  109  Wis. 
194,  197. 

3.  It  is  urged  that  the  return  should  be  disregarded,  be- 
cause none  of  the  witnesses  on  either  side  was  sworn.  In  sup- 
port of  such  contentipn,  counsel  cite  cases  in  courts  of  law  or 
tribunals  before  which  witnesses  were  required  to  be  sworn. 
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In  a  case  cited  by  both  parties  it  was  held  by  this  court  at  an 
early  day,  in  effect,  that  where  no  oath  is  required  by  stat- 
ute the  taking  of  an  oath  would  be  "  extrajudicial  and  no 
indictment  for  perjury  would  lie  upon  it,  however  clearly 
it  might  be  proven  "  that  the  person  taking  sucli  oath  had 
acted  corruptly.  Lumsden  v.  Milwaukee^  8  Wis.  494;  State 
ex  rd.  Andrews  v.  Oahkosh^  84  Wis.  565.  The  act  of  the  legis- 
lature in  question  required  the  trustees  to  take  an  "  oflBcial 
oath,"  and  expressly  authorized  them  to  remove  the  custodian 
"  from  oflBce  for  misdemeanor,  incompetency  or  inattention 
to  the  duties  of  his  office."  Sees.  3, 7,  ch.  328,  Laws  of  1882. 
But  the  act  nowhere  requires  or  suggests  that  any  witness 
shall  be  produced,  much  less  sworn  and  examined,  in  the 
investigation  resulting  in  such  removal.  The  act  seems  to 
contemplate  a  summary  investigation  by  the  trustees, —  of 
course  giving  such  official  an  opportunity  to  be  heard.  As 
stated  by  Mr.  Justice  Winslow  in  a  case  cited  by  the  appel- 
lant's counsel: 

"The  power  to  remove  officers  for  cause,  though  to  be 
exercised  in  a  judicial  manner,  is  administrative,  not  judi- 
cial. It  is  a  part  of  the  power  of  the  corporation,  which  is 
very  useful,  in  fact  almost  necessa^,  for  the  efficient  per- 
formance of  the  corporate  duties.  In  this  state  the  exercise 
of  the  power  by  similar  bodies  does  not  seem  to  have  been 
questioned  until  now,  though  the  cases  have  been  quite 
numerous."  Staie  ex  rd.  Starkweather  v.  Common  Council 
of  Superior^  90  Wis.  619. 

Sufficient  authority  is  there  cited  in  support  of  snch  state- 
ments. See,  also.  State  ex  rel.  Moreland  v.  Whitfordy  54  Wis. 
150;  State  ex  rd.  Sch.  Diet  v.  Thayer,  74  Wis.  48;  State  ex 
rel.  ffeller  v.  Zawler,  103  Wis.  460;  2  Bailey,  Jurisdiction, 
§§  433  et  seq. 

4.  The  question  recurs  whether,  upon  the  facts  so  returned, 
the  board  was  justified  in  removing  the  appellant  from  the 
office  of  custodian.    The  act  in  question  prescribes  the  du- 
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tied  of  the  board,  as  indicated  in  the  statement  of  facts,  and 
also  provides: 

"  The  custodian  elect^ed  under  this  act  may  be  removed 
from  ofSce  for  misdemeanor,  incompetency  or  inattention 
to  the  duties  of  his  office,  by  a  vote  of  two  thirds  of  the 
board  of  trustees;  the  assistants  and  other  employees  may 
be  removed  by  the  board  for  incompetency  or  for  any  other 
cause."    Sec.  7,  ch.  328,  Laws  of  1882. 

The  returns  show  that  the  appellant  was  acquitted  of  the 
third  charge,  and  that  the  board  was  unable  to  agree  to  a  spe- 
cific finding  as  to  the  sixth  charge.  The  returns  further  show 
that  "  by  a  vote  of  two  thirds  of  the  board  of  trustees  "  the 
appellant  was  found  guilty  of  the  first,  second,  fourth,  and  fifth 
charges,  respectively.  As  to  the  first  charge,  he  was  simply 
found  guilty  of  official  misconduct  toward  Ca/rl  TTtal,  and 
censured  therefor.  As  to  the  fourth  charge,  he  was  found 
to  be  at  fault,  and  censured  therefor.  Uppn  the  second 
charge  it  was  found,  in  effect,  that  in  1899  he  purchased 
certain  books  from  foreign  book  dealers,  never  authorized 
by  the  board  of  trustees,  and  which  were  in  fact  purchased, 
by  him  for  his  personal  use,  but  were  charged  to  the  mu- 
seum. Under  the  fifth  charge  it  was  found,  in  effect,  that 
in  May,  1898,  he  presented  to  the  finance  committee  of  the 
museum  a  bill  for  the  payment  of  $10.11  freight  and  other 
charges  from  New  York  to  Milwaukee  on  660  pounds  of 
books,  all  of  which  except  thirty-six  pounds  were  for  him- 
self personally,  and  that  the  finance  committee  and  the 
board,  being  deceived  hjIfehrUng  in  the  matter,  signed 
and  allowed  the  bill.  The  board  thereupon  held  that  the 
evidence  sustained  "  the  charges  so  far  as  to  prove  the  mis- 
conduct, incompetency,  and  inattention  to  the  duties  of  his 
office,"  and  hence  removed  him  from  the  office  of  custodian. 
Counsel  contend  that  Nehrling  was  not  found  guilty  of  a 
misdemeanor.  But,  as  indicated,  he  is,  in  effect,  found 
guilty  of  obtaining  money  from  the  museum  by  false  pre- 
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tenses  and  deceit  and  in  violation  of  his  duties  and  with 
intent  to  defraud.  Such  misconduct  may  fairly  be  regarded 
a  misdemeanor.  Sees.  4423,  8294,  Stats.  1898.  "Incompe- 
tency "  includes  a  lack  of  moral  qualities,  as  well  as  intel- 
lectual,—  a  lack  of  fitness  for  the  duties  of  the  oflBce.  That 
is  covered  by  the  two  findings  last  mentioned,  and  also  by 
the  finding  on  the  first  charge.  It  appears  from  such  find- 
ings and  the  judgment  of  the  board  that  Mr.  Nehrli/ng  did 
not  properly  attend  to  the  duties  of  his  office  as  snch  cus- 
todian, and  was  properly  removed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


MiLWATTKBB  CABmvAL  ASSOCIATION,  Appellant,  vs.  ElNOi- 
.  FowLB  &  MoGea  CoMPAmr,  Respondent. 

Deceynber  19,  1901— January  7,  190t, 

Contracts:  Construction:  Court  and  jury:  Evidence, 

!•  A  written  contract  by  which  defendant  agreed  to  pay  to  plaintiff, 
a. carnival  association,  a  certain  sum  for  the  privilege  of  publishing 
"The  Official  Souvenir  Program  of  the  1899  Carnival,"  is  not  am- 
biguous or  obscure,  and  its  interpretation  is  for  the  court  It  was 
improper,  therefore,  to  admit  evidence  of  the  oral  understanding 
of  the  parties  or  as  to  their  personal  interpretation  of  the  contract. 

2.  Such  contract  gave  defendant  the  right  to  issue  and  publish  the 
official  program  in  such  form  and  with  such  features  as  would 
induce  people  to  purchase  it  as  a  souvenir  of  the  occcision;  and  this 
right  was  not  infringed  upon  by  the  publication,  under  authority 
from  the  association,  of  a  list  of  the  carnival  events  in  a  book 
descriptive  of  the  city  and  its  industries. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Oebbn  T.  Williams,  Judge.    Heversed. 
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This  action  is  brought  upon  the  following  contract: 

"  Milwaukee,  April  29, 1899. 
"  To  the  Milwaukee  Carnival  Association,  City. 

"  Qentlemen : —  We  hereby  agree  to  pay  to  vour  association 
the  sum  of  $200.00  as  a  bonus  for  the  publication  of  the 
OflBcial  Souvenir  Program  of  the  1899  Carnival,  to  be  paid 
immediately  upon  the  issuing  of  the  work. 
"  Tours  truly, 

"  King-Fowle-MoGeb  Co., 

"  By  H.  R.  Kino,  President 
"It  is  calculated  to  issue  the  work  not  later  than  June  20, 
1899. 
"Accepted  April  29, 1899. 

"  E.  P.  Haokett,  Vice-President." 

The  answer  admitted  the  contract,  but  alleged  that  de- 
fendant was  to  have  an  exclusive  privilege  thereby,  which 
it  did  not  secure,  because  the  plaintiff  had  already  sold  the 
privilege  to  another  person;  that  such  other  person  had 
been  allowed  to  use  and  print  the  official  program,  whereby 
the  defendant  was  greatly  damaged.  Under  a  counterclaim 
the  defendant  claimed  it  had  been  damaged  in  the  sum  of 
$500. 

A  trial  by  the  court  and  jury  resulted  in  a  verdict  for  the 
defendant.  The  court  denied  plaintiff's  motion  for  a  direc- 
tion of  a  verdict,  and  also  a  motion  to  set  aside  the  verdict 
and  for  a  new  trial.  Due  exceptions  were  made  thereto  and 
to  parts  of  the  charge.  From  a  judgment  for  defendant  the 
plaintiff  takes  this  appeal. 

For  the  appellant  there  was  a  brief  by  Eoyt  dk  Olwell^  and 
oral  argument  by  L.  A.  Olwell, 

For  the  respondent  there  was  a  brief  by  Kanneberg^  Mc- 
Oee dk  GooJiem8y  and  oral  argument  by  A.  Kanneberg. 

Babdbkn,  J.  Whatever  rights  defendant  secured  are 
ascertainable  by  and  referable  to  the  written  contract  of- 
fered in  evidence.  The  principle  is  elementary  that  its 
terms  cannot  be  added  to  or  suffer  diminution  by  testimony 
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of  the  previous  understanding  of  the  parties  or  of  their  acts 
subsequent  thereto,  where  there  is  no  ambiguity.  Being  in 
writing,  it  must  be  interpreted  and  construed  according  to 
the  language  used.  It  is  not  claimed  that  its  terms  were 
obscure  or  ambiguous:  Hence  it  was  clearly  improper  to 
permit  evidence  to  be  received  of  the  oral  understanding  of 
the  parties  or  as  to  their  personal  interpretation  of  the  con- 
tract. The  rules  mentioned  were  violated  by  permitting 
one  of  defendant's  oflBcers  to  testify  as  to  his  understanding 
of  what  he  was  to  receive  for  the  $200  which  was  offered 
in  the  proposal  to  the  plaintiff.  They  were  violated  again 
when  the  defendant  was  allowed  to  introduce  a  letter  writ- 
ten by  plaintiff's  secretary  a  few  days  after  the  contract 
was  made,  giving  his  interpretation  of  it.  It  was  for  the 
court,  and  not  the  parties,  to  ascertain  what  the  contract 
was,  and  to  construe  it.  Ranney  v.  3igby^  5  Wis.  62 ;  Dief en- 
lack  V.  Starky  56  Wis.  462;  Famsworthv.  Brunqiiesty  36  Wis. 
202. 

The  evidence  clearly  shows  that  the  list  of  carnival  events 
had  been  given  to  the  newspapers  and  published  before  de- 
fendant made  the  proposition  sued  upon.  That  proposition 
contained  no  reference  to  an  exclusive  privilege  of  publishing 
the  mere  program  of  events.  The  right  given  by  the  con- 
tract was  to  issue  a  publication  containing  the  of&cial  pro- 
gram, and  gotten  up  in  such  form  as  would  induce  people  to 
purchase  it  as  a  souvenir  of  the  occasion.  The  fact  that  it 
was  to  be  issued  under  the  sanction  of  the  Carnival  Associor 
tiouj  and  designated  as  an  "  oflBcial  souvenir  program,"  was 
one  the  defendant,  no  doubt,  anticipated  would  give  it  sale 
value.  The  features  which  were  to  give  it  the  character  of  a 
souvenir  were  exclusively  within  the  control  of  the  defend- 
ant. It  is  not  claimed  that  the  mere  list  of  events  had  any 
special  commercial  value.  It  was  the  fact  that  it  had  oflB- 
cial sanction  that  was  supposed  to  give  it  importance.  In 
line  with  this  idea,  the  defendant  was  permitted  to  intro- 
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duoe  in  evidence  a  contract  of  the  association  with  one 
Brown,  in  which  the  latter  was  authorized  to  issue  a  work 
under  its  auspices  entitled  "  Milwaukee  and  its  Commercial 
Industries."  The  publisher  was  to  incorporate  in  it  matter 
descriptive  of  the  objects  and  eventa  of  the  carnival,  and  no 
other  publication  of  a  similar  nature  was  to  be  issued  under 
the  authority  of  the  association,  except  the  ofScial  program 
of  events.  The  defendant  was  also  permitted  to  put  in  evi- 
dence a  copy  of  the  publication  so  issued.  It  contained 
a  write-up  of  the  various  commercial  industries  of  the 
city,  a  description  of  the  principal  features  of  the  pro- 
posed celebration,  a  list  of  the  events  as  scheduled,  and  pur- 
ported to  be  published  "  under  the  auspices  of  the  Carnival 
Association.^^  The  court  also  permitted  witnesses,  both  for 
plaintiff  and  defendant,  to  testify  as  to  their  interpretation 
of  the  contract.  The  court  was  undoubtedly  wrong  in  this 
regard.  The  court,  and  not  the  witnesses,  should  have  con- 
strued its  provisions,  unless  there  was  such  doubt  about  it 
that  he  would  have  been  warranted  in  submitting  the  matter 
to  the  jury  under  the  rule  mentioned  in  Vilas  v.  Bundy^  106 
"Wis.  168,  176,  and  cases  cited.  To  us  it  seems  plain  that  the 
defendant  secured  the  right  to  publish  the  official  program 
in  such  form  and  with  such  features  as  yrould  give  it  the 
character  of  a  token  of  remembrance,  a  souvenir,  a  memento 
of  the  occasion.  The  use  of  the  word  "souvenir"  indicates 
that  the  publication  was  to  be  something  more  than  a  mere 
list  of  events.  Being  called  "  official "  might,  and  probably 
did,  give  it  additional  significance;  but  that  word  alone  is 
not  of  overwhelming  weight.  The  whole  contract  must  be 
construed  together  in  the  light  of  the  project  in  view.  As 
already  suggested,  it  contemplated  publication  of  the  pro- 
gram of  exercises  in  such  form  as  would  induce  people  to  pur- 
chase it  as  a  souvenir  of  the  celebration.  "We  are  unable  to 
see  how  this  right  was  infringed  Upon  by  the  publication  of 
the  list  of  events  in  the  so-called  "  Brown  book."  Excluding 


Digitized  by  VjOOQIC 


7]  JANUAET  TERM,  1902.  651 

Biesen  v.  Milwaukee,  112  Wi&  651. 

the  evidence  improperly  admitted,  there  was  no  evidence 
requiring  a  submission  of  the  case  to  the  jury.  A  verdict 
for  plaintiff  should  have  been  directed. 

The  charge  of  the  court  permitted  the  jury  to  determine 
not  only  what  the  contract  really  was,  but  also  allowed  them 
to  determine  how  it  it  was  understood  by  the  parties.  This 
was  clearly  erroneous.  Under  the  contract  in  evidence  it 
was  the  judicial  function  to  ascertain  and  interpret  it,  and 
then  allow  the  jury  to  say  whether  it  was  breached. 

By  the  Court — Judgment  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 


Biesen,  Appellant,  vs.  City  of  Milwaukee,  Bespondent 

December  tOy  1901  —  Janinary  7, 190fi. 

Building  contracts:  Construction:  Option  in  specijlcaiions:  Waiver, 

The  Rpecifications  for  the  construction  of  a  city  hall  provided,  among 
other  things,  that  *'  proposals  wiU  be  received  for  either  steam  or 
hydraulic  elevators/'  and  stated  certain  requirements  that  must 
be  met  if  steam  elevators  were  used,  and  certain  others  that  must 
be  met  if  hydraulic  elevators  were  used.  Plaintiff  bid  a  lump  sum 
for  constructing  the  entire  building,  including  the  elevators,  but 
did  not  specify  the  kind  of  elevators  he  intended  to  instal,  and  his 
bid  was  accepted.  The  contract  thereupon  entered  into  pursuant  to 
such  bid  made  no  specific  reference  to  elevators.  Held,  that  by 
failing  to  exercise  the  option  in  bidding  which  the  specifications 
tendered  to  him  plaintiff  waived  the  same,  and  that  he  was  bound 
to  put  in  either  steam  or  hydraulic  elevators  as  the  city  might 
elect 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  J.  C.  Ludwig,  Judge.    Affirmed, 

The  plaintiff  built  the  city  hall  in  the  city  of  Milwaukee 
in  pursuance  of  a  written  contract,  and  has  received  the 
contract  price  therefor,  and  brings  this  action  to  recover 
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$3,800  and  interest,  being  the  extra  cost  of  putting  hydrau- 
lic elevators  into  the  building  instead  of  steam  elevators, 
his  claim  being  that  he  was  only  required  by  his  contract  to 
put  in  steam  elevators,  and  that  he  was  afterwards  required 
by  the  common  council  to  put  in  hydraulic  elevators.  There 
is  really  no  dispute  as  to  the  facts,  the  controversy  being  as 
to  the  construction  of  the  building  contract.  The  action 
was  tried  by  the  coUrt. 

The  evidence  showed  the  following  facts:  Prior  to  June 
3, 1893,  the  city  of  Milwaukee  adopted  plans  and  specifica- 
tions for  the  building  of  a  new  city  hall,  and  gave  public 
notice  to  contractors  requesting  bids  for  the  work  according 
to  such  plans  and  specifications,  reserving  the  right  to  re- 
ject any  and  all  bids.  The  specifications  were  very  lengthy, 
and  were  printed  in  book  form.  That  portion  relating  to 
elevators  commenced  as  follows: 

"  Qeneeal.  Proposals  will  be  received  for  either  steam 
or  hydraulic  elevators,  and  bidders  must  state  in  sending 
their  proposals  which  class  of  elevator  they  recommend  for 
the  work.  The  right  is  reserved  to  reject  any  and  all  pro- 
posals received. 

"  Number  op  Elevators.  There  shall  be  four  passenger 
elevators,  each  traveling  from  the  basement  floor  to  the 
eighth  floor. 

"Foundations.  The  contractor  for  the  elevators  must 
provide  any  and  all  foundations  required  for  his  engine,  ma- 
chines, pumps  or  other  parts  of  his  work. 

"Guide  Posts.  The  contractor  for  the  elevators  must 
furnish  all  o^  the  guide  posts,  which  shall  be  of  iron,  and 
shall  be  securely  fastened  at  the  different  floors. 

"Overhead  Beams.  All  overhead  beams,  hitch  beams, 
and  sheave  beams  shall  be  of  steel,  and  of  sufficient  section 
to  sustain  the  load  when  the  car  is  stopped  at  full  speed, 
without  any  appreciable  deflection.  The  contractor  for  the 
elevators  m'ust  provide  these  beams,  but  other  contractors 
will  provide  the  proper  supports  in  place  for  them. 

"Cables.  If  hydraulic  elevators  are  used,  each  elevator 
must  have  six  cables,  five  eighths  of  an  inch  in  diameter.  If 
steam  elevators  are  used,  each  elevator  must  have  at  least 
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three  cables,  not  less  than  three  fourths  of  an  inch  in  diam* 
eter.  The  cars  shall  cost  $500  each,  and  that  amount  must 
be  allotted  in  the  proposals  for  that  purpose. 

"  Steam  Enoinbs.  If  steam  elevators  are  used,  each  eleva- 
tor must  be  provided  with  an  independent  double  elevator 
engine,  having  steam  cylinders  of  nine  inches  stroke  and  not 
less  than  seven  inches  diameter.  The  steam  machines  must 
be  so  geared  as  to  give  a  speed  of  the  car  not  less  than  250 
feet  per  minute  witn  a  steam  pressure  of  seventy  pounds. 

"  Hydraulic  Machines  fob  Elevators.  If  hydraulic  ele- 
vators are  offered,  it  is  preferred  to  use  the  horizontal  type 
of  machine." 

In  response  to  the  request  for  bids,  the  plaintiff  submitted 
his  bid  for  the  entire  work  in  writing  as  follows: 

"  I,  the  subscriber,  do  hereby  propose  to  furnish  all  ma- 
terial and  do  the  work  according  to  plans  and  specifications 
on  file  in  the  office  of  the  board  of  public  works,  of  the  pro- 
posed city  hall,and  the  advertisement  for  proposals  pertaining 
thereto,  as  follows:  Mason  work,  cut  stone  work,  structural 
iron  work,  ornamental  iron  work,  ornamental  terra  cotta 
work,  fireproofing,  copper  work,  roofing,  slating  and  sky- 
lights, carpenter  work,  tile  and  cement  flooring,  marble 
work,  painting  and  glazing^,  drainage,  plumbing  and  gas  fit- 
ting, elevators,  steam  heating  apparatus,  vault  doors, —  for 
the  sum  of  six  hundred  ninety-six  thousand  two  hundred 
and  forty  eight  dollars  ($696,248.00),  agreeable  to  the  terms 
of  your  advertisement  inviting  proposals  for  such  work,  and 
pledge  myself  to  enter  into  a  written  contract  with  the  city 
of  Milwaukee^  with  satisfactory  sureties  for  the  performance 
of  the  same. 

The  plaintiff's  bid  was  accepted,  and  (some  changes  having 
been  made  in  the  stone  work,  by  which  an  additional  ex- 
pense of  $17,400  was  incurred)  on  the  7th  day  of  August, 
1893,  the  plaintiff  and  the  city  entered  into  a  contract  pursu* 
ant  to  the  bid,  by  which  the  plaintiff  agreed  to  furnish  all 
the  material  and  do  all  the  work  necessary  in  the  construc- 
tion of  the  city  hall,  according  to  the  plans  and  specifica- 
tions adopted  (except  as  to  the  stone  work,  which  was  to  be 
according  to  the  changes  agreed  upon),  for  the  sum  of 
$713,648.    The  contract  contains  no  mention  of  the  subject 
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of  elevators,  and  none  of  the  remaining  provisions  of  the 
contract  are  deemed  necessary  to  be  stated,  except  the  pro- 
vision that  the  contractor  should  not  assign  any  part  of  the 
contract,  nor  sublet  the  work  or  any  part  of  it,  without  the 
written  con9ent  of  the  board  of  public  works  of  the  city. 

The  plaintiff  proceeded  with  the  erection  of  the  building, 
and  in  the  fall  of  1893  made  a  contract  with  the  Kieckhefer 
Elevator  Company  to  instal  four  steam  elevators  in  the 
building  at  the  proper  time.  At  some  time  after  this  con- 
tract was  let,  the  board  of  public  works  objected  to  the 
contract  with  the  Kieckhefer  Elevator  Company,  and  re- 
fused to  recognize  or  consent  to  it,  and  in  October,  1894, 
and  before  it  was  necessary  to  commence  operations  with 
reference  to  the  elevators,  the  board  of  public  works  re- 
ported to  the  city  council  that  the  contractor  proposed  to 
place  steam  elevators  in  the  building,  and  recommended 
that  hydraulic  elevators  be  required.  On  the  10th  of  De- 
cember, 1894,  the  city  council  passed  a  resolution  directing 
that  hydraulic  elevators  be  placed  in  the  building,  and  no- 
tice to  this  effect  was  given  by  the  board  of  public  works  to 
the  plaintiff,  who  then  proceeded  to  instal  hydraulic  eleva- 
tors at  an  additional  necessary  expense  of  $3,800,  which  he 
now  sues  to  recover.  Upon  these  facts  the  court  concluded 
that  the  city  had  the  right  to  select  which  kind  of  elevators 
should  be  used,  and  rightfully  exercised  such  right,  and 
that  the  plaintiff  could  not  recover.  From  judgment  of 
dismissal  of  the  complaint  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  McEVrcy  dk  Each- 
weiler^  and  oral  argument  by  F.  C.  EschweUer. 

For  the  respondent  there  was  a  brief  by  Carl  Rungey  city 
attorney,  and  R.  8,  WittSy  assistant  city  attorney,  and  oral 
argument  by  Mr.  Runge. 

WiNSLow,  J.  The  plaintiff's  claim  is  that  the  building 
contract  gave  him  the  option  as  to  whether  steam  or  hy- 
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draulic  elevators  should  be  used  in  the  building,  and  this  is 
the.  only  question  we  find  it  necessary  to  consider.  It  is 
certainly  true  that  where  an  obligation  is  in  the  alternative, 
i.  e.  to  do  one  thing  or  another,  the  right  of  election  (at 
least  up  to  the  time  when  the  contract  is  to  be  discharged) 
is  with  the  promisor,  unless  the  contract  expressly  or  by 
necessary  implication  vests  the  right  elsewhere.  Dessert  v. 
ScoUj  58  Wis.  390;  Drake  v.  Harrison,  69  Wis.  99.  The  con- 
tract in  question  is  to  be  construed  in  the  light  of  these 
principles.  The  contract  itself  contains  no  express  provision 
giving  the  contractor  any  right  of  election,  nor  does  it  even 
contain  a  provision  in  terms  allowing  the  contractor  to  in- 
stal  steam  elevators  or  hydraulic  elevators.  In  fact  it  does 
not  refer  to  elevators,  except  as  they  are  included  in  the 
general  provision  that  the  building  is  to  be  built  according 
to  the  plans  and  specifications,  which  are  thus  imported  into 
the  contract.  So  the  right  of  election,  if  it  exists  in  the 
plaintiff  at  all,  must  be  found  in  the  plans  and  specifications, 
or  rather  in  the  specifications,  because  the  plans  contain 
nothing  to  justify  the  plaintiff's  claim. 

A  casual  glance  at  the  specifications  would  perhaps  lead 
one  to  think  that  the  contractor  bad  the  choice  as  to  which 
kind  of  elevators  he  should  furnish,  but  more  careful  exam- 
ination seems  to  make  it  certain  that  this  is  not  the  proper 
construction.  Eemembering  that  the  specifications  were 
adopted  long  in  advance  of  the  contract,  and  for  the  pri- 
mary purpose  of  providing  a  basis  for  bids,  it  becomes  very 
apparent  that  the  option  given  to  contractors  or  bidders  is 
an  option  in  bids,  not  an  option  in  elevators  after  the  con- 
tract is  made.  The  specifications  say  that  *'  proposals  will 
be  received  for  either  steam  or  hydraulic  elevators,"  and 
later  they  specify  certain  requirements  that  must  be  met 
if  steam  elevators  are  used,  and  certain  others  that  must  be 
met  if  hydraulic  elevators  are  used.  These  alternative  re- 
quirements are  of  course  essential  in  order  to  inform  the 
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bidder  what  he  must  meet  in  case  he  exercises  his  option, 
but  it  is  not  perceived  how  they  afford  ground  for  claiming 
that  when  the  contract  has  been  let  for  the  whole  building, 
including  elevators,  the  contractor  may  choose  which  kind 
of  elevators  he  will  put  in.  The  bidder  had  the  right  to 
choose  on  which  style  he  would  bid,  being  informed  that  if 
he  bid  on  one  kind  he  must  meet  certain  conditions,  and  if 
upon  the  other  kind  he  must  meet  certain  other  conditions; 
but  when  he  became  a  contractor,  the  bidder's  option  had 
necessarily  passed, —  it  had  become  fimctvs  officio.  Cer- 
tainly it  cannot  be  argued  with  reason  that  the  specifica- 
tions were  intended  to  reserve  one  option  to  the  bidder  and 
one  to  the  contractor.  The  plaintiff  himself  would  doubt- 
less admit  that*  he  had  his  choice  to  bid  for  either  steam  or 
hydraulic  elevators,  and  that  if  he  had  bid  in  the  alterna- 
tive it  would  have  been  the  right  of  the  city  to  choose 
which  kind  it  would  use.  In  other  words,  there  was  an  op- 
tion on  bids,  which  was  to  be  exercised  by  the  bidders,  and 
an  option  on  the  elevators  after  the  bids  were  in,  which 
was  to  be  exercised  by  the  city.  The  bidder  declined  to 
exercise  his  option  in  bidding.  Did  he  thereby  destroy  or 
acquire  to  himself  the  city's  option  ?  Clearly  not;  the  city's 
option  remained  intact  By  bidding  and  entering  into  the 
contract  in  general  terms,  as  he  did,  he  waived  the  option 
which  the  specifications  tendered  him,  and,  in  effect,  offered 
to  put  in  either  steam  or  hydraulic  elevators,  as  the  city 
might  by  timely  action  select.  This  being  our  construction 
of  the  contract,  the  judgment  below  must  be  aiBbmed. 
By  the  Court —  Judgment  affirmed. 
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Lbdebuhk,  Appellant,  vs.  Wisconsin  Trust  Company,  Admin- 
istrator, imp..  Respondent. 

December  SOy  1901  ^  Janvxiry  7,  1902. 

Benefit  societiea:  Appointment  of  beneficiary  by  loill:  Jurisdiction  of 
county  court:  Waiver  of  by-law:  Ultra  vires:  Obligation  of  bene- 
ficiary to  pay  debts  of  assured:  Costs. 

1.  By  the  terms  of  a  benefit  certificate  the  beneficiary  was  to  be  the 

friend  of  the  assured  whom  he  might  designate  in  his  last  wilL 
Held,  that  if  the  beneficiary  so  designated  is  entitled  to  the  insur- 
ance money  he  is  entitled  to  it  under  the  certificate,  not  under 
the  will,  and  it'  is  not  properly  a  part  of  the  estate  of  the  assured 
for  administration  in  the  probate  court 

2.  The  issuance  of  such  a  certificate  was  a  waiver  of  any  by-law  of  the 

insurer  violated  by  naming  as  a  beneficiary  the  person  so  desig- 
nated, or  by  naming  him  in  that  manner. 

&  Even  if  the  charter  of  the  insurer  required  that  the  beneficiary  be 
named  in  the  certificate,  that  fact  is  not  available  to  defeat  a  re- 
covery by  the  beneficiary  designated  in  the  manner  provided  in 
the  certificate,  no  statute  or  rule  of  public  policy  being  violated  by 
such  designation. 

4.  Where  a  benefit  certificate  provided  that  the  beneficiary  should  be 
the  friend  of  the  assured  whom  he  might  designate  in  his  will,  and 
the  will  gave  the  insurance  money  to  a  person  named,  "  with  the 
express  understanding  "  that  he  pay  certain  debts  of  the  assured, 
the  appointment  was  complete  without  payment  of  such  debts; 
but  the  appointment  and  a  realization  upon  the  certificate  carried 
therewith  an  obligation  to  pay  the  debts,  which  might  be  enforced 
by  any  one  interested. 

6.  In  an  action  upon  such  a  certificate  by  the  beneficiary  designated 
in  the  wiU  of  the  assured,  the  money  was  paid  into  court  and 
plaintifiF's  right  to  it  was  contested  by  the  personal  representative 
of  the  assured,  who  claimed  it  as  a  part  of  the  estate.  Held,  that 
upon  a  recovery  by  plaintiff  he  was  entitled  to  costs  payable  out 
of  the  estate. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  Orren  T.  Williams,  Judge.     Reversed, 

Action  to  recover  on  a  benefit  certificate.  The  action  was 
commenced  by  the  plaintifif  against  the  order  issuing  the 
Vol.  112—43 
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certificate,  the  Grand  Grove  of  "Wisconsin  of  the  Order  of 
Druids,  such  certificate  having  matured  by  the  death  of  the 
assured,  Albert  C.  Krueger.  Subsequently  the  administra- 
tor with  will  annexed,  and  the  heirs  of  Krueger,  were  in- 
terpleaded as  defendants.  Upon  the  trial  the  order  admit- 
ted its  liability  for  the  sum  of  $1,000,  paid  the  money  into 
couft,  and  asked  to  be  discharged  from  further  liability. 
The  court  found  the  following  facts^  among  others  not  nec- 
essary to  mention: 

The  Grand  Grove  of  the  Order  of  Druids  of  the  State  of 
Wisconsin  is  a  mutual  benefit  association  duly  organized 
under  the  laws  of  the  state  of  Wisconsin  and  authorized  to 
furnish  life  insurance  to  its  members  upon  the  assessment 
plan.  Its  constitution  and  by-laws  provide,  among  other 
things,  that  the  purpose  of  the  death  fund  is  to  secure  to  the 
heirsof  a  deceased  member  the  sum  of  $1,000  at  his  decease, 
and  that  for  such  purpose  there  shall  be  issued  to  such  mem- 
ber, by  the  grand  lodge  of  the  order,  a  mortuary  f  upd  certifi- 
cate, naming  the  person  or  persons  wto  shall  be  entitled  to  re- 
ceive the  money.  The  certificate  in  question  provided  that 
the  order  should  pay,  upon  the  death  of  the  assured  and 
satisfactory  evidence  thereof,  the  sum  of  $1,000  to  his  friend 
whom  he  might  designate  in  his  last  will  and  testaftient. 
The  constitution  and  by-laws  of  the  company  further  re- 
quired payment  of  the  $1,000  to  be  made  to  the  person 
named  in  the  mortuary  fund  certificate.  Krueger  died 
June  17,  1896,  testate.  His  will  contained  the  following 
provision: 

"  After  the  payment  of  my  debts  and  funeral  expenses,  I 
give  and  bequeath  to  my  friend,  Ghm.  Ledebuhvy  all  my 
personal  estate  which  I  now  own  or  which  may  afterwards 
come  into  my  lawful  possession,  also  $1,000  insurance  money 
by  Teutonia  Hain  No.  8,  V.  A.  O.  D.,  with  the  express  un- 
derstanding that  said  Chm.  Ledebuhr  pay  the  notes  which  I 
owe  to  people  I  have  on  list  attached  to  this  my  last  will 
and  testament." 
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Ledehuhr  was  named  in  the  will  as  executor.  Upon  the 
trial  the  defendant  insurance  order  admitted  its  liability 
for  the  sum  of  $1,000,  and  paid  the  money  into  court  for  the 
benefit  of  whomsoever  the  court  might  decide  was  entitled 
thereto,  and  requested  to  be  relieved  from  further  liability. 
Z^^wAr^presented  the  will  pf  Krueger  to  the  proper  pro- 
bate court  and  it  was  duly  established.  He  declined  to  act 
as  executor,  and  thereupon  the  Wiecondn  Trust  Company 
was  duly  appointed  administrator  with  the  will  annexed, 
and  it  duly  qualified.  The  probate  court  has  ample  juris- 
diction to  determine  the  rights  of  the  parties  interested  in 
Krueger's  estate.  Numerous  claims  have  been  filed  in  the 
probate  court,  and  the  administration  of  the  estate  is  still 
in  progress.  Krueger  left  heirs  at  law.  Subsequent  to  the 
commencement  of  the  proceedings  in  the  probate  court  this 
action  was  commenced. 

Upon  such  facts  the  court  concluded,  as  matters  of  law,  as 
follows:  The  certificate  issued  by  the  Grand  Grove  of  the 
Order  of  Druids  is  null  and  void  and  of  no  effect,  and  the 
plaintiff's  complaint  should  be  dismissed.  Said  order,  hav- 
ing admitted  its  liability  for  the  sum  of  $1,000  and  paid  it 
into  court  in  satisfaction  of  all  indebtedness,  is  discharged. 
The  heirs  at  law  of  Krueger,  who  are  defendants  in  the  ac- 
tion, have  no  right,  title,  or  interest  in  the  fund,  and  their 
claim  is  dismissed.  The  sum  of  $1,000  passed  to  the  estate 
of  Krueger  and  should  be  administered  in  the  probate  court 
pursuant  to  his  will.  The  administrator  with  the  will  an- 
nexed is  entitled  to  the  custody  of  the  fund,  which  should  be 
paid  to  him,  less  $6.20  costs  of  entering  judgment.  Neither 
party  to  this  action  is  allowed  costs. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
Richard  Elmer^  attorney,  and  AdoVph  Euebachnerj  of  coun- 
«ely  and  for  the  respondent  on  the  brief  of  JvUub  E.  Roehr. 

Mabshall,  J.  The  record  before  us  presents  some  singu- 
lar features.    We  are  unable  to  discover,  with  certainty,  the 
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theory  upon  which  the  court  proceeded  in  deciding  either 
matters  of  fact  or  of  law.  Notwithstanding  the  insurance 
association  conceded  its  liability  on  the  certificate  and  paid 
the  money  called  for  by  it  into  court,  and  the  plaintifif,  by 
the  terms  thereof,  if  any  one,  was  entitled  to  the  fund  thi^ 
same  as  if  his  name  were  written  into  the  certificate  as  bene- 
ficiary, subject  to  the  burden  of  paying  certain  debts  of  the 
testator  mentioned  in  the  will,  and  the  action  was  at  law^ 
costs  being  recoverable  by  some  party  to  the  action  as  a 
matter  of  right,  it  was  held  that  the  certificate  was  void  ab- 
solutely, costs  were  denied  to  any  party,  the  money  was 
ordered  turned  over  to  the  administrator  with  the  will  an- 
nexed to  be  admin^tered  as  part  of  Krueger's  estate,  and 
the  association  was  discharged  from  further  liability.  The 
judgment  cannot  be  justified  upon  the  doctrine  of  cases  hold- 
ing a  life  insurance  certificate  or  policy  good  as  a  claim 
against  the  company  though  the  designation  of  the  benefi- 
ciary under  it  is  void  because  in  violation  of  some  statute 
prohibiting  such  a  designation,  or  of  sound  public  policy,  be- 
cause the  learned  court  held  the  certificate  void  absolutely. 
Under  the  circumstances  it  was  quite  considerate  of  the 
rights  of  the  association  that  it  was  let  out  of  court  without 
further  liability  than  the  $1,000  paid  upon  the  certificate. 
The  money,  evidently,  was  not  paid  as  a  mere  donation  to 
be  disposed  of  by  the  court  according  to  equity.  The  court 
did  not  sit  to  decide  the  controversy  upon  the  facts  as  a  mere 
tribunal  of  arbitration.  The  rights  of  the  parties  were  sub- 
mitted to  it  for  an  adjudication  on  the  law  applicable  to  the 
undisputed  facts.  Plaintiff  was  rightly  in  court  or  he  was 
not.  The  action  was  at  law.  Some  one  was  entitled  to  the 
insurance  money  as  a  matter  of  right,  and  the  judgment 
should  have  been  rendered  accordingly,  with  the  statutory 
incident  as  to  costs,  which  the  court  had  no  authority  to^ 
withhold. 
The  plaintiff,  if  entitled  to  the  insurance  money  at  all,. 
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was  entitled  to  it  under  the  certificate,  not  under  the  will. 
The  certificate  contained  a  power  of  appointment  by  will  as 
to  who  should  be  the  beneficiary  thereof.  That  power  was 
executed,  the  plaintiff  being  named  as  beneficiary.  The  es- 
tablishment of  the  will  was  of  no  significance  to  him  except 
as  showing  a  valid  exercise  of  the  power.  Upon  the  will 
being  established  appellant  stood  for  all  purposes  as  if  his 
name  were  written  into  the  certificate  in  place  of  the  power 
of  appointment.  The  principle  is  familiar  that  the  appointee 
'  under  a  power  takes  under  the  instrument  creating  the 
power,  not  under  that  executing  it.  His  title  rests  upon  the 
act  creating  the  power  and  takes  effect  as  if  created  by  the 
original  instrument.  DooliUle  v.  Lewia^  7  Johns.  Ch.  45;  18 
Am.  &  Eng.  Ency.  of  Law,  925.  An  eminent  text-writer 
states  the  rule  thus:  It  is  a  rule  of  universal  application 
that,  "  when  one  takes  an  estate  by  the  execution  of  a  pow- 
er, it  is,  to  all  intents,  as  if  he  took  by  the  deed  which  created 
the  power,  and  his  conveyance  had  been  inserted  in  that,  in- 
stead of  coming  to  him  mediately  through  the  one  holding 
the  power."    2  Washb.  Keal  Prop.  (6th  ed.),  690. 

From  the  foregoing  it  is  easily  seen  that  appellant's  posi- 
tion was  not  that  of  beneficiary  under  the  will  of  Krueger, 
but  under  the  certificate.  The  jurisdiction  of  the  county 
court  was  a  proper  resort  for  the  establishment  of  the  will ; 
but  if  appellant,  because  of  his  appointment  in  the  will,  le- 
gally became  the  beneficiary  of  the  insurance  money,  he  had 
no  more  right  to  resort  to  the  probate  court  to  recover  the 
same  because  he  was  beneficiary  by  testamentary  appoint- 
ment, than  he  would  have  had  had  he  been  named  as  such  in 
the  certificate.  Assuming  that  he  was  properly  named  as 
beneficiary,  the  claim  under  the  certificate  formed  no  part 
of  the  estate  of  Krueger  for  administration  in  the  probate 
court,  and  the  decision  as  to  the  jurisdiction  of  that  court 
over  the  subject  of  this  action  was  erroneous  or  immaterial. 

It  is  not  claimed  that  any  statute  or  rule  of  public  policy 
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stood  in  the  way  of  Krueger  making  appellant  the  benefi- 
ciary of  his  insurance.  So  it  would  seem  that  the  concession 
of  liability  on  the  part  of  the  association  waived  any  defense 
that  could  have  been  made  to  his  claim,  and  entitled  him  to 
recover.  Bat  be  was  so  entitled  regardless  of  such  con- 
cession. If  the  naming  of  the  plaintiff  as  beneficiary  at  all, 
or  in  the  manner  adopted,  was  a  mere  violation  of  a  by-law, 
the  insurance  contract,  for  the  purposes  thereof,  waived 
such  by-law.  The  principle  is  well  established  and  has 
been  frequently  applied  by  this  and  other  courts,  that  in  the 
absence  of  fraud  the  provisions  of  a  certificate  or  policy  of 
insurance  Will  prevail  over  any  mere  by-law  with  which  it 
may  conflict,  even  though  the  application  for  the  certificate 
or  policy  expressly  stipulates  that  the  by-laws  of  the  com- 
pany issuing  it  constitute  a  part  of  the  insurance  contract. 
Morrison  v.  Wis.  0.  F.  M,  L.  Ins.  Co.  59  Wis.  162;  McCoy 
V.  N.  W.  M.  B.  Asso.  92  Wis.  577,  583;  Davidson  v.  Old 
People's  M.  B.  Soc,  89  Minn.  303;  Union  M.  F.  Ins.  Co.  v. 
Keyser,  32  N.  H.  313. 

We  are  unt^ble  to  determine  definitely  from  the  record 
whether  the  court  decided  that  the  designation  of  appellant 
as  beneficiary  was  a  violation  of  the  by-laws  of  the  associ- 
ation only,  or  a  violation  of  the  charter,  or  whether  it  was  a 
violation  of  both.  But  if  the  charter  itself  required  the 
beneficiary  to  be  named  in  the  certificate,  then  the  rule  ap- 
plies that  the  defense  of  ultra  vires  cannot  be  used  to  defeat 
a  claim  against  a  corporation,  unless  the  contract  involved 
is  wholly  executory  and  there  are  no  grounds  of  equitable 
estoppel  in  the  way,  or  it  is  prohibited  by  statute  or  sound 
public  policy.  When  a  corporation  violates  its  organic  act^ 
it  commits  an  offense  against  the  sovereignty  of  the  state, 
which  only  the  state  can  punish  by  proceedings  to  forfeit 
its  charter,  in  the  absence  of  some  other  method  provided 
by  statute.  That  doctrine  has  become  firmly  established, 
and  early  cases  not  wholly  in  harmony  therewith  must  be 


Digitized  by  VjOOQIC 


7]  JANUAKY  TERM,  1902.  663 

Ledebuhr  v.  Wisconsin  Trust  Ca  112  Wia  657. 

considered  to  have  been  displaced  by  the  later  development 
of  the  law.  John  V.  FarweU  Co.  v.  Wolf,  96  Wis.  10;  Mc- 
Elroy  V,  Minn.  P.  H.  Co.  96  Wis.  317;  Huhbwrd  v.^Ealey, 
96  Wis.  578;  Bigdow  v.  C,  B.  <&  N.  R.  Co.  104  Wis.  109, 
112;  National  Bank  v.  Whitney^  103  U.  S.  99;  Preacott  Nat. 
Ba/nJc  V.  BuUer^  157  Mass.  548;  Martvndale  v.  K,  (7.,  St  J. 
dk  C  B.  R.  Co.  60  Mo.  608;  Baker  v.  N.  W.  O.  L.  Co.  36 
Minn.  185;  Orvher  v.  Gram^d  Lodge,  79  Minn.  59;  Matt  v. 
Roman  Catholic  M.  P.  8o9.  70  Iowa,  455;  Bloomington 
M.  B.  Aeeo.  v.  Blue;  120  HI.  121 ;  MarHn  v.  Stubbings,  126 
III.  387. 

The  adjudications  that  might  be  cited  to  snpport  such 
doctrine  are  very  numerous,  even  in  cases  precisely  like  the 
one  before  us.  In  Matt  v.  Roman  Catholic  M.  P.  Soc.  it 
was  held  that  a  mutual  benefit  society  cannot,  after  receiv- 
ing assessments  upon  a  certificate  of  insurance  issued  by  it, 
defend  against  liability  thereon  on  the  plea  of  vltra  vires.  In 
Bloomington  M.  B.  Aaso.  v.  Blice^  a  defense  was  made  to  the 
certificate  upon  the  ground  that  the  society  had  no  right  to 
name  Blue  as  the  beneficiary ;  that  he  was  neither  named  in 
the  way,  nor  belonged  to  the  class  of  persons,  provided  for 
by  the  charter  of  the  insurance  company.  In  deciding  the 
case  the  court  said : 

"  So  far  as  he  [Bluel  is  concerned  the  contract  is  an  exe- 
cuted one.  .  .  .  We  think  the  law  on  this  question  is 
well  settled  that  such  a  defense  cannot  be  made  available. 
Where  the  contract  has  been  fully  performed  by  the  party 
contracting  with  the  corporation,  and  the  corporation  has 
received  the  benefits  from  such  contract,  it  cannot  invoke 
the  doctrine  of  ultra  vires  to  defeat  an  action  brought  against 
it  on  such  contract." 

It  was  contended  in  that  case  that,  since  the  law  creating 
the  corporation  authorized  the  issuance  by  it  of  certificates 
or  policies  of  insurance  for  the  benefit  of  the  relatives  of  the 
person  insured,  it  inferentially  prohibited  the  making  of  any 
other  persons  beneficiaries.     But  the  court  held  otherwise. 
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deciding  that  an  absolute  statutory  prohibition,  or  a  clear 
,  violation  of  some  public  policy,  is  essential  to  enable  an  in- 
surance company  to  defend  against  its  insurance  contracts 
upon  which  it  has  received  benefits,  on  the  plea  of  tUtra 
vires.  In  a  review  of  the  authorities  by  Mr.  Niblack,  in  his 
work  on  Benefit  Societies,  at  section  13,  though  recognizing, 
as  the  fact  is,  that  they  are  not  all  one  way,  he  concluded 
that  the  great  weight  thereof  is  in  support  of  the  doctrine 
stated.  • 

It  follows  that  the  insurance  society  had  no  defense  to  the 
certificate,  and  appellant  was  entitled  to  recover  thereon 
under  the  power  contained  in  the  certificate.  He  took  the 
legal  right  to  the  claim  represented  thereby  as  completely 
as  if  his  name  were  written  into  the  certificate  as  benefici- 
ary without  the  accompanying  obligation  to  pay  the  debts 
of  the  testator  named  in  the  execution  of  the  power.  It  will 
be  noticed  that  appellant  was  not,  under  the  execution  of 
the  power  of  appointment,  to  be  the  appointee  upon  his  pay- 
ing the  debts  as  specified  by  the  testator,  but  he  was  made 
the  appointee  with  the  understanding  that  he  would  pay 
such  debts.  The  appointment  and  a  realization  upon  the 
certificate  will  carry  therewith  an  obligation  to  pay  the 
debts  specified  in  the  execution  of  the  power  of  appoint- 
ment, which  any  one  interested,  by  the  remedy  suited  to  his 
case,  may  enforce. 

It  appears  that  this  appeal  is  only  from  those  parts  of  the 
judgment  to  the  effect  that  the  administrator  with  the  will 
annexed,  The  Wisconsin  Trust  Company,  is  entitled  to  the 
insurance  money  as  part  of  the  estate  of  Krueger,  awarding 
the  same  to  it  accordingly,  and  dismissing  the  plaintiflPs 
complaint  without  costs  to  either  party.  Those  parts  of  the 
judgment  referred  to  must  be  reversed,  and  the  cause  re- 
manded to  the  trial  court  with  directions  to  so  shape  the 
judgment  as  to  adjudge  that  appellant  was,  at  the  time  of 
the  commencement  of  the  action,  entitled  to  recover  accord- 
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ing  to  the  prayer  of  the  complaint  and  is  entitled  to  the 
money  paid  into  court  upon  the  certificate,  and  to  order  the 
payment  thereof  accordingly;  and  to  further  adjudge  that 
he  is  entitled  to  recover  his  taxable  costs  of  contesting  with 
said  company  the  right  to  said  money,  costs  to  be  paid  out 
of  the  estate  of  Krueger. 
By  the  Court  —  So  ordered.  / 


MoQxnLLAK,  Respondent,  vs.  Mutual  Reserve  Fund  Life 
Association,  Appellant. 

November  8, 1901  —  January  28, 190S. 

Ufe  insurance:  Benefit  certijUsate:  Payment  of  assessment  after  default: 
Forfeiture:  Waiver:  Assignment  to  creditor:  Notices,  to  whom 
given:  Limiting  liability  to  amount  of  debt:  Effect  of  incontestable 
clause:  Belief  of  assured  as  pauper:  Debtor  and  creditor, 

1.  If  the  bolder  of  a  policy  of  life  insuranoe  providing  that  it  shall  be 
forfeited  for  failure  to  make  any  payment  due  thereon  to  the  in- 
surance company  at  the  time  agreed  upon,  makes  a  payment  after 
default,  the  mere  retention  of  the  money  by  the  company,  a  receipt 
being  delivered  to  the  proper  person  indicating  such  retention  to 
be  upon  condition  of  the  assured  being  able  to  establish,  satis- 
factorily, certain  facts  specified,  does  not  waive  the  forfeiture. 

a.  Under  the  circumstances  above  indicated,  retention  of  the  money 
without  bringing  home  to  the  attention  of  the  proper  person  any 
condition  affixed  thereto,  or  the  retention  of  the  money  for  an  un- 
reasonable length  of  time  after  knowledge  has  been  brought  home 
to  the  company  tliat  the  facts  requisite  to  save  the  policy  from 
forfeiture  cannot  be  established,  waives  the  forfeiture. 

a.  Where  a  policy  of  insurance  has  been  assigned,  by  permission  of  the 
insurance  company,  to  a  creditor  of  the  assured,  under  such  cir- 
cumstances as  to  vest  in  the  assignee  the  whole  beneficial  interest 
in  the  policy  and  render  it  necessary  for  the  assignee  to  make  the 
payments  necessary  to  preserve  the  policy,  all  notices  required  by 
the  terms  thereof  to  be  given  to  the  holder  of  the  same  should  be 
given  to  such  assignee. 
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4  If  the  assignee  of  a  policy  of  insurance,  holding  the  whole  beneficial 
interest  therein,  allows  it  to  lapse  by  failing  to  pay  an  instalment 
of  money  due  thereon  at  the  proper  time  and  thereafter  makes 
payment  thereof,  he  will  not  be  affected  by  any  condition,  affixed 
by  the  company  to  the  retention  of  the  money,  not  brought  home 
to  him. 

0.  An  insurance  company  may,  by  contract,  affix  such  conditions  as  it 
sees  fit  to  the  assignment  of  its  policiea 

6L  A  policy  of  life  insurance  having  been  assigned  to  a  creditor  of  the 
assured  by  consent  of  the  assurer  — the  policy  providing  that  in 
.  such  circumstances  the  whole  beneficial  interest  therein  shall  vest 
in  the  assignee  and  that  upon  the  death  of  the  assured  the  liability 
of  the  company  shall  be  limited  to  the  amount  due  such  assignee 
from  the  assured  and  payments  made  by  the  former  to  keep  up  the 
policy  —  and  the  assignee,  after  making  proof  of  the  death  of  the 
assured,  having  assigned  the  policy  to  the  widow  of  the  assured, 
who  was  the  beneficiary  named  in  the  policy  but  consented  to  the 
first  assignment,  such  widow*s  interest  is  limited  to  the  amount 
due  her  assignor  at  the  time  of  the  death  of  her  husband  and  the 
amount  paid  by  such  assignor  to  keep  up  the  policy. 
[Syllabus  by  Marshall^  J.] 
On  motion  for  rehearing: 

7.  A  provision  in  a  policy  of  life  insurance  that  "claims  by  any  creditor 
as  beneficiary  or  assignee  shall  not  exceed  the  amount  of  the  actual 
bonaflde  indebtedness  "  of  the  assured  to  him  at  the  time  of  deaths 
together  with  any  payments  made  by  such  creditor  on  the  policy, 
with  interest,  and  that  the  policy  "  as  to  all  amounts  in  excess 
thereof  shall  be  null  and  void" — is  applicable  in  the  case  of  an 
assignment  of  the  policy  as  collateral  security. 

S,  The  consent  of  the  insurer  to  such  an  assignment  and  the  giving  of 
directions  as  to  how  it  should  be  effected  did  not  waive  the  pro- 
vision above  quoted. 

9.  A  clause  in  a  policy  rendering  it  incontestable  after  five  years,  ex- 
cept for  certain  specified  causes,  did  not  alter  the  effect  of  the  pro- 
vision above  quoted  upon  an  assignment  duly  made  to  a  creditor 
of  the  assured. 
10.  Where  the  policy  was  assigned  to  a  city  to  secure  payment  of  moneys 
theretofore  paid  by  the  city  for  the  relief  of  the  assured  as  a  pauper, 
and  to  reimburse  it  for  such  sums  as  it  might  thereafter  expend 
for  the  same  purpose,  the  city  became  a  creditor  of  the  assured, 
within  the  meaning  of  the  provision  above  quoted,  although  the 
relief  of  a  pauper  would  not  ordinarily  create  the  relation  of  debtor 
and  creditor. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.  Modified  and  af- 
firmed. 

Action  to  recover  on  a  benefit  certificate.  The  certificate 
was  issued  to  Hugh  McQuillan,  payable  to  his  wife,  Rose 
McQuillan,  if  living  at  the  time  of  his  death.  It  contained 
the  following,  among  other  provisions: 

"  If  anjr  of  the  payments  stipulated  in  this  contract  shall 
not  be  paid  on  or  before  the  day  of  the  date  as  provided  in 
this  contract,  at  the  home  office  of  the  association  in  the  city 
of  New  York,  or  to  a  duly  authorized  collector  of  the  asso- 
ciation upon  a  receipt  signed  by  its  president,  secretary,  or 
treasurer,  .  .  .  this  certificate  or  policy  of  insurance 
shall  be  null  and  void,  and  all  payments  made  thereon  shall 
be  forfeited  to  the  association." 

"  If  any  statement  made  in  the  application  for  this  certifi- 
cate or  policy  of  insurance  is  in  any  respect  untrue  .  .  . 
this  certificate  or  policy  of  insurance  shall  be  null  and  void, 
and  all  payments  made  thereon  shall  be  forfeited  to  the  as- 
sociation/' 

"No  assignment  or  transfer  of  this  certificate  or  policy  of 
insurance  shall  be  valid  until  a  duplicate  or  a  certined  copy 
thereof  shall  be  delivered  to  the  association  at^its  hpme  office, 
and  the  same  approved  by  its  secretary  or  assistant  secretary, 
and  any  assignment  or  transfer,  without  delivery  of  the  same 
or  a  certified  copy  thereof  to  the  association  and  approval 
thereof  by  its  secretary  or  assistant  secretary,  shall  render 
this  certificate  or  policy  of  insurance  null  and  void.  An  in- 
surable interest  existmg  at  the  time  of  the  assignment  or 
transfer,  must  be  shown  by  all  claimants,  at  time  of  claim 
hereunder;  and  claims  bvany  creditor  as  beneficiary  or  as- 
signee shall  not  exceed  the  amount  of  the  actual  bona  fide  in- 
debtedness of  the  member  to  him,  existing  at  the  time  of  said 
death,  together  with  any  payments  made  to  the  association 
under  this  certificate  or  policy  of  insurance  by  such  creditor, 
with  interest  at  six  per  cent,  per  annum,  and  this  certificate 
or  policy  of  insurance  as  to  h,l[  amounts  in  excess  thereof 
shall  be  null  and  void." 

In  July,  1898,  the  assured,  being  a  public  charge  and  un- 
able to  keep  up  the  payments  on  his  certificate,  by  consent 
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of  his  wife  in  writing  and  of  the  association  duly  given, 
assigned  it  to  the  city  of  Eau  Claire  to  secure  payment  of 
the  sum  of  $10.12  theretofore  paid  out  of  the  public  funds 
for  his  relief  and  to  reimburse  the  city  for  such  sums  as  it 
might  thereafter  expend  for  the  same  purpose  and  to  keep  up 
the  insurance,  with  interest  at  six  per  cent,  per  annum.  An 
assessment  of  $3.06  became  due  on  August  31,  1898,  after 
the  assignment.  The  assessment  was  not  paid  for  several 
days  after  it  became  due.  Upon  discovering  the  default  the 
city  cl^rk  of  the  city  of -Eau  Claire  oflFered  to  pay  the  assess- 
ment to  the  Bank  of  Eau  Claire,  the  collectingagent  for  the 
association.  It  refused  to  receive  the  money,  whereupon 
the  clerk  sent  a  bank  draft  for  the  amount  of  the  assessment, 
by  letter,  to  the  home  office  of  the  association,  with  a  blank 
receipt  to  be  signed  by  it  and  returned,  absolutely  accepting 
the  money  as  and  for  said  assessment.  Th6  association 
received  and  retained  the  money  without  communicating 
with  the  city,  but  claimed  upon  the  trial  to  have  sent  a  con- 
ditional receipt  to  the  assured,  which  was  to  the  effect  that 
the  money  was  received  for  the  assessment  of  August  31, 
1898,  to  be  applied  therecn  if  the  assured  was,  at  the  date  of 
the  receipt,  September  6, 1898,  and  had  been  during  the  year 
prior  thereto,  in  good  health  and  free  from  disease,  infirmity, 
illness,  indisposition,  or  weakness,  and  had  not  during  that 
period  consulted  or  been  prescribed  for  by  any  physician 
for  any  cause  whatever,  otherwise  the  payment,  receipt,  and 
policy  to  be  void.  The  assured  was  in  poor  health  and  under 
the  doctor's  care  to  the  knowledge  of  the  city  when  the 
money  was  sent,  and  had  been  in  that  condition  for  a  period 
of  about  a  year  prior  thereto.  The  conditional  receipt,' 
claimed  by  the  association  to  have  been  sent  to  the  assured, 
was  in  accordance  with  its  by-laws. 

The  assured  died  on  September  22,  1898.  November  7, 
1898,  proofs  of  death  were  furnished  to  the  association  by 
the  city  on  blanks  furnished  by  the  association.     February 
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17,  1899,  an  agent  and  adjuster  of  the  association  visited 
the  city  of  Eau  Claire  and  obtained  plaintiff's  signature  ta 
proofs  of  death  without  expense  to  her,  at  the  same  time 
giving  her  encouragement  that  the  insurance  would  be  paid. 
The  association  made  no  attempt  to  return  the  money  paid 
by  the  city  as  aforesaid,  till  March  9,  1899,  when  it  tend- 
ered its  bank  check  therefor,  which  was  refused.  The  claim 
of  the  city  against  McQuillan,  at  his  death,  with  interest  to 
August  17, 1899,  was  $20.13,  and  on  that  day,  in  considera- 
tion of  payment  of  said  sura,  the  city  assigned  the  certifi- 
cate of  insurance  to  plaintiff,  who  thereafter  brought  this 
action.  The  defendant,  by  its  answer,  insisted  upon  a  total 
forfeiture  of  the  certificate  for  failure  to  seasonably  make 
payment  of  the  assessment  of.  August  31,  1898,  and  for  a 
false  statement,  in  the  application  for  insurance,  of  the  age 
of  the  insured ;  and  further  insisted  upon  a  forfeiture  of  all 
claims  in  excess  of  the  amount  due  the  city  of  Eau  Claire 
at  the  time  of  the  death  of  the  assured  and  interest  thereon, 
to  secure  which  it  held  the  policy. 

The  jury  rendered  a  special  verdict  to  the  effect,  among 
other  things,  that  the  age  of  the  assured  was  truthfully 
stated  in  the  application  for  insurance;  that  the  agent  of 
the  association  procured  from  plaintiff  additional  proofs  of 
death  on  the  representation  that  the  insurance  would  bo 
paid;  that  the  assured,  prior  to  his  death,  did  not  receive 
from  defendant  any  receipt  for  the  payment  made  on  ac- 
count of  the  assessment  of  August  31, 1898.  Judgment  was 
rendered,  upon  the  undisputed  evidence  and  the  verdict,  in 
favor  of  plaintiff  for  $1,213.21,  and  the  defendant  appealed. 

C.  T.  HickoXy  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  W.  H.  Frawley^ 
attorney,  and  James  Wickham^  of  counsel,  and  oral  argu- 
ment by  Mr.  Wickham,  They  contended,  mter  alia,  that 
the  assignment  vested  in  the  city  of  Eau  Claire  the  entire 
legal  title  to  the  insurance,  and  authorized  the  city  to  col- 
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lect  the  entire  amount  of  the  policy.  If  the  city  collected 
more  than  the  amount  of  its  claim  it  stood  in  the  position 
of  a  trustee  for  the  benefit  of  the  beneficiary.  That  was  a 
matter  entirely  between  the  city  and  the  beneficiary,  in 
which  the  defendant  was  not  interested.  Archibalds.  Mut. 
Z.  Ins.  Co.  38  Wis.  542;  QUm^mv.  Curtis,  66  Cal.  116;  St. 
John  V.  Am.  Mut.  L.  Ins.  Co.  18  K  T.  31;  Foster  «.  OHe, 
50  Wis.  603-610;  Curtiss  v.  jEtna  L.  Ins.  Co.  90  Cal.  245; 
Robinson  v.  Hursty  78  Md.  59;  New  York  L.  Ins.  Co.  v. 
Flack,  3  Md.  341,  56  Am.  Dec.  742;  Wright  v.  Mut.  B.  L. 
Asso.  118  N.  T.  237-244.  After  assignment  of  a  policy  of 
life  insurance  the  assignor  cannot  affect  the  interests  of  the 
assignee  either  by  making  admissions  that  would  be  bind- 
ing against  him  or  by  waiving  his  rights  by  acquiescence  or 
express  agreement.  Haihaway  v.  Orient  Ins.  Co.  134  N.  Y. 
409;  Kingsley  v.' New  England  Mut.  F.  Ins.  Co.  8  Gush. 
393;  Btdlman  v.  North  British  cfe  M.Ins.  Co.  169  Mass.  118; 
Illinois  F  Ins.  Co.  v.  Stanton,  57  111.  354;  New  England  F. 
cfe  M.  Ins.  Co.  V.  Wetmore,  82  111.  221;  2  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.),  1088. 
The  following  opinion  was  filed  November  29, 1901 : 

Marshall,  J.  As  we  view  this  case,  several  reasons  ad- 
vanced for  a  reversal,  and  several  reasons  given  in  support 
of  the  judgment,  need  not  be  considered.  The  pleadings 
admit,  or  the  evidence  establishes  beyond  controversy, 
that  payment  of  the  assessment  of  August  31,  1898,  was 
made  by  the  city  of  Eau  Claire,  the  owner  of  the  policy, 
several  days  too  late;  that  the  money  was  retained  by  ap- 
pellant several  months  with  knowledge  of  all  the  facts,  before 
its  duty  to  refund  the  same,  or  be  bound  to  consider  mere  time 
of  payment  thereof  immaterial,  was  recognized ;  that  no  notice 
whatever  that  the  money  was  conditionally  received  and  re- 
tained was  given  to  the  owner  of  the  policy ;  and  that  no  valid 
tender  back  of  the  money  was  made  to  such  owner  or  tQ 
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any  one.  The  mere  retention  of  the  money  for  a  reasonable 
length  of  time,  for  the  purpose  of  ascertaining  whether  the 
facts  warranted  a  reinstatement  of  the  forfeited  policy  under 
the  company's  by-laws,  and  enabling  the  assured  to  comply 
with  the  conditions  precedent  to  such  reinstatement,  did  not 
waive  the  forfeiture  caused  by  the  late  payment,  if  we  give 
eflfect  to  the  .conditional  receipt.  Boohwdl  v.  Mut  L.  Ins. 
Co.  20  Wis.  335;  Miles  v.  Mut  R.  F.  L.  Asso.  108  Wis.  421; 
Jionald  V.  Mut,  R.  F.  L.  Aaso,  132  N.  T  878;  Lewis  v. 
jPhcenix  M.  Z.  Ins.  Co.  44  Conn.  72;  Grossman  v.  Mass.  B. 
Asso.  143  Mass.  435;  UnseU  v.  Hartford  Z.  (&  A.  Ins.  Co. 
32  Fed.  Rep.  443.  That  rule,  however,  did  not  militate 
against  a  waiver  of  the  forfeiture  occurring  by  appellant's 
retention  of  the  money  long  after  it  ascertained  the  facts  as 
to  the  ability  of  McQuillan  to  secure  reinstatement  of  his 
membership  under  its  by-laws.  In  Miles  v.  Mut  R.  F.  Z. 
Asso.j  sitpra^  the  rule  deduced  from  the  authorities  was  that 
acceptance  of  an  overdue  assessment  on  condition  that 
the  assured  is  in  good  health  does  not  waive  a  forfeit- 
ure caused  by  the  delinquency  if  the  member  is  not  then 
in  good  health  and  the  assurer  offers,  promptly,  to  re- 
turn the  money  upon  discovering  that  fact.  In  the  ab- 
sence of  any  provision  of  the  contract  or  circumstance  to 
effect  a  different  result,  the  general  rule  applies,  that  the 
retention  of  money  paid  to  an  insurance  company,  for  an 
instalment  due  upon 'one  of  its  policies,  with  knowledge  of 
facts  rendering  the  policy  void,  ratifies  and  aflBrms  it  as  a 
subsisting  obligation.  Joliffe  v.  Madison  Mut  Ins.  Co,  39 
Wis.  Ill;  Erdmann  v.  Mut  Ins.  Co.  44  Wis.  876;  Under- 
wood V.  Iowa  Zegion  of  Honor j  66  Iowa,  134;  SAea  v.  Mass. 
B.  Asso.  160  Mass.  289;  Gray  v.  Nat  B.  Asso.  Ill  Ind.  531. 
In  this  case  appellant  retained  the  money  paid  upon  the 
policy  after  a  forfeiture  had  occurred,  without  notifying  the 
owner  that  any  condition  was  affixed  to  such  retention,  not- 
withstanding a  special  request  accompanied  the  money  for 
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an  immediate  return  of  evidence  indicating  that  it  had  been 
received  and  applied  for  the  purposes  for  which  it  was  sent. 
Doubtless  the  rule  stated  in  Sliea  v.  Mhss.  B.  Aaso,^  supra^ 
cited  to  our  attention  by  respondent's  counsel,  that  the 
owner  of  the  policy,  where  money  is  paid  too  late,  is  entitled 
to  have  notice  brought  home  to  him  of  any  condition  affixed 
to  the  retention  thereof,  is  correct  and  should  be  applied  to 
this  case.  Here,  appellant,  with  full  knowledge  that  the 
policy  of  insurance  had  ceased  to  be  binding  upon  it  if  it 
saw  fit  to  insist  upon  the  full  effect  of  the  late  payment  of 
the  assessment,  not  only  retained  the  money  and  kept  silent, 
so  far  as  notifying  the  owner  of  the  policy  of  its  attitude, 
till  the  death  of  the  assured,  but  continued  in  such  attitude 
till  such  owner  had  been  put  to  the  trouble  and  expense  of 
making  and  transmitting  proofs  of  death,  and  for  a  long 
time  thereafter.  There  can  be  no  question  but  that,  under 
such  circumstances,  an  insurance  company  is  bound  by  its 
conduct  indicating  a  waiver  of  the  forfeiture.  The  law  is  so 
well  settled  that  forfeitures  are  not  favored  by  courts,  and 
that  circumstances  similar  to  those  which  characterized  the 
conduct  of  appellant  irrevocably  indicate  an  intention  on 
the  part  of  the  assurer  to  treat  the  insurance  contract  as 
subsisting,  that* no  complaint  can  reasonably  be  made  by 
appellant  because  its  conduct  is  held  to  result  that  way. 
When  the  money  for  the  assessment  was  i*eceived,  appellant 
not  only  knew  the  policy  of  insurance  was  forfeited,  but 
knew  that  the  money  came  from,  the  party  that,  under  the 
terms  of  the  insurance  contract,  was  the  owner  of  the  entire 
beneficial  interest  therein,  and  that  such  party  desired  the 
money  to  be  received  and  retained  unconditionally  or  not 
at  all,  and  to  have  evidence  of  appellant's  position  in  that 
regard  by  due  course  of  the  mails.  Nevertheless  it  kept 
the  money  without  making  any  attempt  to  reach  the  owner 
of  the  certificate  with  information  that  a  condition  was 
affixed  to  such  retention,  and  its  attitude,  so  far  as  regards 


Digitized  by  VjOOQIC 


28]  JANUARY  TERM,  1902.  673 

McQuillan  v.  Mutual  Reserve  Fund  Life  Assa  112  Wis.  665. 

such  owner,  was  not  changed  until  the  latter  had  been  put 
to  the  trouble  and  expense  of  making  proofs  of  death,  and 
did  not  change  at  all  by  any  legitimate  offer  to  return  the 
money.  That  such  conduct  constitutes  a  waiver  of  the  de- 
fault in  making  payment  in  time,  is  too  clear  for  discussion. 
Appellant,  from  the  beginning  to  the  end  of  this  contro- 
versy, seems  to  have  assumed  that  the  city  of  Eau  Claire, 
the  owner  of  fhe  policy,  was  bound  by  the  receipt  claimed 
to  have  been  sent  to  McQuillan.  If  that  were  so,  it  would 
not  avail  appellant,  as  we  have  seen,  because  of  its  failure 
to  return  the  money  seasonably  after  receiving  knowledge 
of  facts  rendering  compliance  with  the  conditions  named  in 
the  receipt  impossible.  While  appellan<t  insists  that  Mc- 
Quillan and  his  wife  parted  absolutely  with  the  policy  by 
the  assignment,  except  his  interest  in  having  it  extinguish 
his  liability  to  the  city,  that  situation  seems  to  have  been 
entirely  overlooked  so  far  as  it  bears  on  appellant's  trans- 
actions with  him  in  respect  to  the  receipt.  When  the  as- 
signment of  the  policy  was  perfected,  the  city  became  sub- 
stituted, for  most  purposes,  for  McQuillan  and  for  his  wife 
as  well.  All  communications  thereafter,  by  the  association, 
affecting  the  validity  of  the  insurance  contract,  were  due  to 
the  new  party,  and  it  was  not  affected  by  any  made  to  Mc- 
Quillan any  more  than  it  would  have  been  by  communica- 
tions made  to  a  mere  stranger  to  the  contract.  We  cannot 
see  any  excuse  for  appellant's  neglect  in  that  regard.  It 
not  only  knew  the  city  was  the  sole  and  unconditional 
owner  of  the  policy,  but  that,  under  the  conditions  of  its 
ownership,  it  was  expected  to  keep  up  the  payments  thereon, 
was,  to  all  intents  and  purposes,  except  the  mere  circum- 
stance necessary  to  the  maturity  of  the  contract  of  insur- 
ance, substituted  for  McQuillan  and  his  wife.  Bowen  v. 
Nat  L.  Asso,  63  Conn.  460.  From  this  it  will  be  seen  that 
the  conditional  receipt  is  immaterial  to  appellant's  liability. 
The  case  stands  the  same,  as  regards  total  forfeiture  of  the 
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insurance  contract,  as  if  McQuillan  had  not  assigned  it,  and 
had  made  the  payment  in  question  accompanied  by  a  re- 
quest for  immediate  notification  as  to  whether  a  forfeiture 
would  be  insisted  upon,  and  the  money  had  been  retained 
without  any  condition  being  brought  home  to  him,  as  in 
Sfiea  V.  Mass,  B,  Asso.  160  Mass.  289,  which,  the  court  there 
said,  was  fatal  to  the  claim  of  forfeiture. 

What  has  been  said  does  not  militate  against  appellant's 
insisting  upon  the  right  to  recover  being  limited  to  the 
amount  due  the  city  of  Eau  Claire  from  McQuillan  when  he 
died,  with  interest.  As  before  indicated,  the  McQuillans 
irrevocably  parted  with  all  interest  in  the  policy  by  the  as- 
signment. The  condition  in  that  regard  may  be  considered 
harsh,  but  courts  must  enforce  contracts  as  they  find  them. 
If  a  person  sees  fit  to  make  an  insurance  contract  so  that  an 
assignment  thereof  to  one  of  his  creditors  will  have  the  eflFeot 
of  limiting  all  liability  thereon  to  the  amount  due  such  cred- 
itor from  him  at  the  time  of  his  death,  there  is  no  law  to 
prevent  it,  and  he  and  those  who  come  after  him  must  abide 
thereby.  There  can  be  no  question  but  that  an  insurance  . 
company  may,  by  contract,  place  such  restraints  upon  the 
assignment  of  its  insurance  policies  as  it  sees  fit,  not  incon- 
sistent with  its  own  laws  or  some  statute.  Kiblack,  Ben. 
Soc.  &  Aco.  Ins.  §§  168, 169.  We  cannot  escape  the  conclu- 
sion that,  by  the  terms  of  the  contract  before  us,  respondent 
must  suffer,  as  a  penalty  for  the  assignment  of  the  policy, 
the  loss  of  all  interest  therein.  That  is  as  plainly  stipulated 
in  the  policy  as  language  can  make  it.  The  eflfect  thereof, 
and  of  the  assignment,  was  to  substitute  a  new  contract  for 
the  policy  as  originally  written,  with  like  conditions  except 
that  the  liability  of  the  assurer  was  limited  solely  to  the  city 
of  Eau  Claire  and  to  the  amount  due  the  city  from  McQuillan 
at  the  time  of  his  death,  including  payments  by  it  to  keep 
up  the  policy  and  interest  thereon,  not  exceeding  in  all  the 
amount  payable  under  the  contract  in  the  absence  of  the 
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assignment.  The  amount  of  the  city's  claim,  includingpay- 
ments  made  to  keep  the  policy  alive,  and  interest  up  to 
August  11,  1899,  was  $20.13.  The  right  of  action  therefor 
passed  to  the  plaintiff  by  the  assignment  made  to  her  by  the 
city  before  the  commencement  of  this  suit.  Such  right  con- 
stitutes plaintiff^s  only  claim  against  appellant. 

Some  questions  are  discussed  in  appellant's  brief  to  which 
we  have  not  alluded,  but  so  far  as  they  could  in  any  event 
affect  the  result  of  the  appeal  they  have  been  considered, 
but  are  not  deemed  of  sufficient  significance  to  justify  speak- 
ing of  them  specifically. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
duced to  $20.13  and  interest  thereon  from  August  11, 1899 
and  costs  as  taxed,  and  is  affirmed  as  modified,  costs  in  this 
court  to  go  in  favor  of  the  appellant 

Babdben,  J.,  took  no  part. 

On  a  motion  for  a  rehearing  counsel  for  the  respondent 
contended,  inter  alia^  that  the  provision  of  the  policy,  that  in 
case  of  an  assignment  to  a  creditor  all  of  the  policy  in  excess 
of  the  amount  due  the  insured  should  be  forfeited,  does  not 
apply  to  an  assignment  as  collateral  security.  Joyce,  Insur- 
ance, §§  888,  889,  914,  919,  2336;  19  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.),  87;  Curtisa  v.  JEtna  L.  Im.  Co.  90  Cal.  245; 
Elsherg  v,  Sewards^  66  Hun,  28;  Hitchcock  v.  N.  W.  Ins.  Co. 
m  N.  T.  68 ;  G)nffey  v.  J}few  York  C.  Ins.  Co.  100  N.  T.  417; 
16  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  931.  That  provision 
as  a  ground  of  forfeiture  was  eliminated  by  the  incontest- 
able clause  in  the  policy.  Mareck  v.  Mut.  R.  F.  L.  Asso. 
62  Minn.  39 ;  Mutual  E.  F.  L.  Aaao.  v.  Payne  (Tex.  Civ.  App.), 
32  S.  W.  Rep.  1063 ;  Ooodwin  v.  Provident  S.  L.  Ass.  Asso. 
97  Iowa,  226;  Sun  L.  Ins.  Co.  v.  Taylor,  22  Ky,  L.  Rep.  37; 
Wright  v.  Mut.  B.  L.  Asso.  118  N.  Y.  237;  Klins  v.  JVat.  B. 
Asso.  Ill  Ind.  462;  Fitch  v.  American  P.  L.  Ins.  Co.  59  N.  T. 
557;  Patterson  v.  Nat.  Prem.  Mut.  L.  Asso.  100  Wis.  118. 
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The  following  opinion  was  filed  January  28,  1902: 

Marshall,  J.  Counsel  for  respondent  suggest  five  rea- 
sons why  a  reargument  of  this  case  should  be  granted,  each 
of  which  will  be  briefly  considered. 

The  first  proposition  is  that  the  clause  in  the  policy  upon 
which  the  decision  was  based  refers  to  an  absolute  assign- 
ment, not  to  an  assignment  as  collateral  security  as  in  this 
case.  To  that  several  authorities  are  cited.  None  of  them, 
in  our  judgment,  solves  or  attempts  to  solve  the  question 
here  involved,  or  treats  the  same,  exceipt  JElsherg  v.  Sewards^ 
66  Hun,  28.  There  the  policy  contained  a  clause  like  the 
one  before  us.  The  meaning  thereof  was  not  a  subject  for 
decision,  nor  was  it  determined,  the  company  having  paid 
the  money  into  court,  leaving  conflicting  claimants  to  have 
their  rights  judicially  determined.  Wholly  outside  the  ques- 
tions for  decision,  however,  the  court  said  that  it  was  not 
entirely  clear  that  the  company  could  take  advantage  of  the 
forfeiture  clause  as  against  the  assured,  for  the  evident  pur- 
pose thereof  was  to  protect  the  corporation  against  credit- 
ors speculating  upon  the  life  of  a  person  by  obtaining  some- 
thing beyond  what  was  actually  due  from  him;  that  if, 
under  such  a  clause,  an  assignment  is  made,  absolute  in 
form,  the  provision  will  protect  the  company  from  liability 
in  excess  of  the  lonafide  claim  of  the  creditor.  The  court 
suggested  that  such  meaning  must  be  the  only  effect  of  the 
provision;  that  it  cannot  be  held  to  apply  to  a  mere  assign- 
ment as  security,  because  of  the  hardship  which  would  other- 
wise result.  We  do  not  deem  those  suggestions  of  any 
considerable  importance,  first,  because  not  made  in  the 
course  of  the  decision  of  any  question  involved  in  the  cause; 
and  second,  because  they  are  entirely  inconsistent  with  the 
plain  wo  ds  of  the  policy.  Words  of  a  contract  cannot  be 
legitimately  bent  out  of  their  ordinary  meaning  merely  be- 
cause otherwise  a  hard  contract  would  result.     If  that  were 
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not  SO,  freedom  of  contract  would  be  at  an  end,  and  courts 
would  be  looked  to  to  revise  all  contracts  and  change  them 
so  as  to  conform  to  judicial  notions  of  equity  regardless  of 
the  intention  of  the  parties.  Puffendorfs  rule,  that  *  where 
words  express  clearly  the  sense  and  intent,  courts  must  give 
effect  thereto  regardless  of  the  consequences,'  is  one  that 
has  no  exception.  Courts  have  no  right,  even  to  avoid  an 
absurd  result  as  regards  the  effect  of  a  contract,  to  ascribe 
a  meaning  to  words  not  within  their  reasonable  scope.  For 
the  purpose  of  saving  a  party  from  the  consequences  of  a 
hard  bargain,  courts  cannot  do  more  than  what  "  can  be 
done  by  a  perfectly  fair  and  entirely  ratiopal  construction 
of  the  language  actually  used.  To  do  more  than  this  would 
be  to  sacrifice  to  the  apparent  right  of  one  party  in  one  case 
that  steadfast  adherence  to  law  and  principle,  which  consti- 
tutes the  only  protection  and  defense  of  all  rights,  and  all 
parties."  2  Parsons,  Cont.  (8th  ed.),  506.  By  the  words  of 
the  policy,  "  any  creditor  as  assignee,"  it  will  be  seen  that 
reference  is  made  to  a  person  holding  the  policy  at  the  time 
of  the  death  of  the  assured  as  creditor.  In  that  case  the 
policy  is  made  valid  as  to  the  amount  due  the  holder  as 
creditor,  and,  "  as  to  all  amounts  in  excess  thereof,"  void. 
How  can  a  meaning  be  reasonably  ascribed  to  such  language 
that  will  not  include  the  idea  that  it  deals  with  creditors 
existing  at  the  time  of  the  death  of  the  assured,  holding 
policies  assigned  to  and  held  by  them  as  creditors,  not  sold 
to  them  outright  ?  The  language  repels  the  idea  that  per- 
sons holding  policies  as  purchasers  only  are  referred  to. 

The  next  proposition  is  that  the  forfeiture  clause  was 
waived  by  the  agreement  and  conduct  of  the  parties.  The 
agreement  and  conduct  referred  to  are  the  company's  assent 
to  the  assignment  and  directions  as  to  how  it  should  be  ef- 
fected. We  are  unable  to  see  in  that  any  indication  of  a 
waiver.  All  the  indications  are  in  perfect  harmony  with 
the  preservation  of  the  insurance  contract  as  it  was  written. 


Digitized  by  VjOOQIC 


678  SUPREME  COURT  OF  WISCONSIN.       [J^. 

MoQoillan  v.  Mutual  Reserve  Fund  Life  Assa  112  Wi&  665. 

It  prohibited  any  assignment  of  the  policy  except  by  com- 
pliance with  certain  rules.  It  required  assent  by  the  com- 
pany and  stipulated  that  in  case  of  an  assignment  of  the 
policy  to  a  creditor,  and  the  presentation  by  him  of  a  claim 
thereon  at  its  maturity,  the  contract  should  be  void  except 
as  to  the  amount  of  such  claim.  The  consent  given  in  this 
case,  and  conduct  of  the  appe)lant  by  way  of  advising  how 
to  effect  the  transfer,  gave  no  other  indication  than  that  the 
assignment  could  be  made  in  accordance  with  the  terms  of 
the  contract. 

The  third  proposition  is  that  the  forfeiture  clause  was 
eliminated  by  a  provision  rendering  the  policy  incontestable 
after  being  in  force  for  five  years,  for  any  cause  except  non- 
payment of  dues,  etc.  Counsel  favor  us  with  a  very  plaus- 
ible argument  in  support  of  that  proposition,  citing  numer- 
ous cases.  It  would  not  be  profitable  to  review  them.  It 
is  sufficient  to  say  that  they  are  all  cases  involving  the  effect 
of  violations  of  conditions  of  insurance  contracts  where 
there  is  an  incontestable  clause.  Ko  case  is  cited,  and  we 
venture  to  say  none  can  be,  holding  that  an  agreement  be- 
tween the  assured  and  the  insurer,  subsequent  to  the  issu- 
ance of  the  policy  and  in  strict  accordance  therewith,  ren- 
dering a  policy  partly  or  wholly  void,  is  affected  by  the 
incontestable  clause.  The  clause  in  that  regard,  in  the 
policy  before  us,  is  the  one  usually  found  in  insurance  con- 
tracts. The  effect  thereof  is  that  no  violation  of  the  condi- 
tions of  the  policy,  except  in  the  cases  specified,  shall  con- 
stitute a  defense  thereto,  at  the  maturity  of  the  contract. 
There  was  no  violation  of  the  terms  of  the  insurance 
contract  in  this  case,  either  by  act  of  omission  or  commission. 
There  was  merely  an  assignment  of  the  policy  by  consent 
of  the  company  according  to  its  terms.  By  jiecessary  in- 
ference, as  a  condition  of  the  assignment,  it  included  the 
clause  limiting  the  validit}^  of  the  policy  to  the  amount  due 
the  creditor  at  the  time  of  the  maturity  of  the  contract,  in 
case  at  such  time  such  creditor  should  hold  it.    At  every 
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stage  in  the  consideration  of  this  case  we  have  fully  appre- 
ciated the  hardship  of  the  construction  of  the  policy  we 
have  been  compelled  to  adopt,  but  no  other  can  be  adopted, 
as  it  seems,  without  doing  violence  to  the  language  of  the 
contract.  While  courts  are  to  look  with  as  much  disfavor 
as  they  reasonably  can  upon  all  clauses  in  insurance  con- 
tracts which  may  be  considered  from  two  aspects,  one 
which  will  defeat  and  one  which  will  sustain  a  cause  of 
action  upon  it,  and  for  the  full  amount  called  for  thereby  at 
the  maturity  of  the  policy,  they  must  stop  at  the  boundaries 
of  reason  the  same  in  case  of  an  insurance  contract  as  in  any 
other. 

The  fourth  proposition  is  that  the  defense  that  the  policy 
was  not  a  valid  claim  except  as  to  the  amount  due  the  as- 
signee at  the  time  of  the  death  of  the  assured,  and  the  pay- 
ments made  by  the  assignee  to  keep  up  the  policy,  cannot 
be  considered,  because  it  was  not  pleaded  or  insisted  upon 
on  the  trial,  nor  any  error  in  respect  thereto,  committed  by 
the  trial  court,  preserved  for  consideration  by  proper  ex- 
ceptions. The  record  does  not  bear  out  that  contention. 
On  the  contrary  the  defense  was  fully  pleaded  in  subdi- 
vision 8  of  the  answer,  anS  there  was  a  specific  exception 
to  the  order  of  the  court  for  judgment  on  the  special  ver- 
dict for  the  full  amount  of  the  policy.  There  is  ample  evi- 
dence that  the  defense  was  deemed  by  appellant's  counsel 
one  of  the  important  features  of  the  answer  and  subjects 
for  consideration  on  the  trial,  and  for  exception  to  the  re- 
sult reached  by  the  trial  court. 

The  last  proposition  is  that  the  city  of  Eau  Claire  was  not 
a  creditor  within  the  meaning  of  the  policy  because  it  did 
not  possess  any  legitimate  enforceable  claim  against  Mc- 
Quillan for  money  advanced  for  hi£  benefit  from  the  poor 
fund.  That  proposition  would  be  true  as  applied  to  the  or- 
dinary circumstance  of  supporting  a  pauper  out  of  the  poor 
fund  of  a  municipality.  But  such  was  not  this  case.  There 
was  a  contract  between  McQuillan  and  the  city  whereby 
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he  agreed  to  become  a  debtor  of  the  city  for  the  money  ad- 
vanced by  it  for  his  benefit.  That  contract  was  executed. 
Whether  it  would  have  been  valid  as  an  executory  contract 
is  not  material  to  the  case.  Having  been  executed,  it  was 
binding  on  McQuillan,  making  him  a  debtor  the  same  as  if 
he  had  obtained  the  money  from  a  private  party.  That  a 
debtor  and  creditor  relation  was  agreed  upon  between  Mc- 
Quillan and  the  city  is  stated  by  the  learned  counsel  in  hik 
argument  in  respect  to  the  second  proposition,  where  it  is 
urged  upon  the  attention  of  this  court  that  in  the  arrange- 
ment between  the  insurance  company,  the  city,  and  McQuil- 
lan, an  assignment  of  the  policy  to  the  city,  as  collateral 
security  for  an  indebtedness,  was  contemplated. 

We  say  again  that  we  have  fully  appreciated  the  unfor- 
tunate outcome  of  this  litigation  from  the  standpoint  of  re- 
spondent, and  have  given  the  case  the  most  careful  study, 
applying  all  the  established  rules  for  the  construction  of  in- 
surance contracts  for  the  protection  of  policy  holders,  with- 
out being  able  to  discover  how  a  different  result  could  be 
reached  than  the  one  embodied  in  our  judgment,  without 
grossly  violating  the  liberty  of  contracting.  There  is  some 
reason  for  saying  that  such  violations  have  sometimes  taken 
place  in  some  jurisdictions  in  respect  to  insurance  contracts. 
They  have  probably  occurred  through  mistaken  notions  of 
the  extent  to  which  courts  can  go  merely  to  effectuate  judi- 
cial notions  of  equity.  They  do  not  strictly  observe  the 
established  principle  that  courts  cannot  make  contracts  for 
parties  by  bending  the  meaning  of  words  out  of  their  rea- 
sonable scope  to  avoid  inequitable  results, —  cannot  do  that 
even  to  effect  the  intention  of  the  parties.  The  best  that 
can  be  done  is  to  carry  out  such  intention  so  far  as  it  can 
be  discovered  and  found  expressed,  reasonably,  by  the  words 
they  saw  fit  to  use  therefor. 

Bi/  the  Court, — The  motion  for  rehearing  is  denied. 

Bardebn,  J.,  took  no  part. 
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ting a  party  to  file  exceptions  to  the  findings  and  extendmg  the 
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time  for  settling  a  bill  of  exceptions,  does  not  affect  any  substantial 
right  and  is  not  appealable.    Hatch  v.  KurtzweUy  USX, 

2,  An  order  granting  a  nonsuit  in  an  action  wherein  lands  were  at- 
tached does  not  have  the  etfect  to  "set  aside  or  dismiss  a  writ  of 
attachment  for  irregularity,"  and  is  therefore  not  appealable  under 
subd.  8.  sec.  8069,  Stats.  1898.    Oatea  v.  Avery,  271 

8.  A  writ  of  error  to  review  a  judgment  does  not  bring  up  for  review 
orders  made  after  judgment    <7.  L»  Oatea  Land  Co.  v.  Olds,       268 

Bight  of  review:  Person  not  a  party, 

4  To  entitle  a  person  to  sue  out  a  writ  of  error  and  be  heard  thereon 
he  must  be  either  a  party  or  privy  to  the  record  or  directly  injured 
by  the  judgment;  and  if  he  is  not  a  party  by  name  his  interest 
should  be  made  to  appear  by  petition  or  affidavit  upon  the  applica- 
tion for  the  writ    J.  2*  Gates  Land  Co,  v.  Olds,  268 

Time  for  taking  appeal:  Limitation.    See  Divorce,  L 

Notice  of  appeal:  Misnomer:  Part  of  judgment 

6w  A  notice  of  appeal  is  not  rendered  insufficient  by  the  fact  that  the 
first  name  of  the  plaintiff  is  given  as  '^Fred"  instead  of  *'FYied- 
rich,"  or  that  the  judgment  is  described  as  against  the  appellant, 
naming  him,  instead  of  against  the  appellant  and  othera  Pi[yrath 
V.  Reign  <Sb  Salentine  Co.  433 

(L  Where  a  part  only  of  a  judgment  affects  the  appellant,  failure  of 
the  notice  of  appeal  to  state  that  the  appeal  is  from  that  part  only, 
pursuant  to  sea  3049,  Stats.  1898,  does  not  render  the  appeal  inef- 
fectual, but  is  a  mistake  punishable  in  the  discretion  oi  the  court 
in  disposing  of  the  question  of  costs.  IIM, 

Stay  of  proceedings  pending  appeal 

7.  Under  sec  3060,  Stats.  1898,  application  for  a  stay  of  proceedings 
pending  an  appeal  from  an  intermediate  order  should  ordinarily  be 
made  first  in  the  trial  court    Hill  v.  Gates  Co.  4S2 

8l  a  stay  of  proceedings  pending  an  appeal  from  an  intermediate  order 
will  not  be  granted  by  the  supreme  court  unless  there  is  reasonable 
ground  for  believing  that  there  is  merit  in  the  appeal  and  that  the 
trial  court  abused  its  discretionary  power  m  refusing  the  stay. 
The  mere  faot  that  there  is  an  honest  controversy  and  a  good-faith 
prosecution  of  the  appeal  is  insufficient  JanesviUe  u  Janesville 
W,  Co.  89  Wis.  159,  limited.  Ibid. 

Record:    BiU  of  exceptions.    See  Appeal,  1.    Evidence,  8,  9.    Indict- 
ment. 

9l  a  paper  purporting  to  be  an  additional  or  amended  certificate  to 
the  bill  of  exceptions,  which  was  not  attached  to  the  bill  and  did 
not  come  to  the  supreme  court  with  the  certificate  of  the  clerk  of 
the  trial  court,  cannot  be  considered  a  part  of  the  Record,  at  least 
in  the  absence  of  an  agreement  of  the  parties.    McAllister  v.  State, 

496 
10,  On  appeal  a  judgment  was  reversed  and  the  cause  demanded  with 
directions  to  consider  and  decide  a  single  question  upon  the  com- 
petent evidence  already  received  and  such  additional  evidence  as 
might  be  offered.  Held,  that  the  bill  of  exceptions  on  the  first  ap- 
peal was  a  part  of  the  record  and  should  have  been  sent  up  to  thw 
court  on  appeal  from  the  judgment  entered  on  the  seoond  hearing. 
Hill  V.  American  Surety  Co,  627 

Exceptions  in  court  below.    See  Appeal^  L    Criminal  Law,  8L 
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Eeview:    Quegtions  of  fact:    Findings  w?ien  disturhecL    See  Tbiai^  2. 

IL  A  finding  of  the  trial  ooort  which  is  conclusively  negatived  by  all 
the  testimony  and  the  only  reasonable  inference  therefrom  will  be 
set  aside  on  appeal  and  a  contrary  finding  substituted  therefor. 
Sargent  v.  Central  Ace  Ins.  Co,  29 

12.  Finding  of  fact  by  the  trial  court,  so  far  as  they  were  influenced 
by  evidence  erroneously  admitted,  are  to  be  regarded  on  appeal  as 
having  been  induced  by  an  erroneous  view  of  the  law,  and  hence 
to  lacK  much  of  the  ordinary  force  and  conclnsiveness  of  such 
findings.    KeUey  v,  Crawford,  868 

ISL  The  conclusion  of  the  trial  court  upon  a  question  of  fact  will  not  be 
disturbed  on  appeal  unless  the  preponderance  of  the  evidence 
against  it  is  so  overwhelming  as  to  convince  this  court,  either  bv 
itself  or  in  connection  with  other  things  appearing  in  the  record, 
that  the  court  below  erroneoiisly  applied  rules  of  law,  or  through 
mistake,  prejudice,  or  other  cause,  did  not  give  it  proper  consider- 
ation.   HiU  V.  American  Surety  Co.  627 

Same:  Findings:  Waiver  of  objection. 

14.  By  permitting  the  trial  court  to  answer  a  question  in  a  special  ver 
'    diet  a  party  is  precluded  from  raising  an  objection  to  that  findings 

J.  O.  Wagner  Co.  v.  Cawker,  532 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Assign- 
ment FOB  Bbnbfit  of  Creditors,  2.  Counties,  10.  Criminal 
Law,  9.    D.uiaoes,  1.    Trial,  7. 

15.  Regardless  of  how  numerous  and  inexcusable  may  be  the  errors 

committed  on  the  trial  of  a  cause,  the  judgment  rendered  must  be 
affirmed  on  appeal,  unless  it  appears  probable  that  the  substantial 
rights  of  the  unsuccessful  party  were  thereby  injuriously  affected. 
Mauch  V.  Hartford,  40 

16k  On  appeal  the  judgment  in  a  case  tried  by  the  court  will  not  be  re- 
versed merely  because  of  the  admission  of  improper  evidence;  but 
if  it  is  apparent  that  the  error  necessarily  affected  the  court's  con- 
clusion, it  may  be  ground  for  reversal  Hill  v.  American  Surety 
Co.  627 

Same:  Incomplete  judgment:  Waiver, 

17.  Where  the  parties  have  agreed  to  the  entry  of  an  incomplete  judgi- 

ment,  and  there  is  no  exception  or  assignment  of  error  raising  the 
question  of  its  sufficiency  on  appeal,  tne  supreme  court  will  not 
disturb  the  judgment  on  that  ground  alone.  Bennett  v.  Luby,  118 

New  tri^tlf  when  ordered. 

18.  Where  the  supreme  court  on  appeal  has  set  aside  a  finding  of  the 

special  verdict  as  being  without  credible  evidence  to  support  it, 
the  cause  will  be  remanded  for  a  new  trial  unless  there  was  a  mo- 
tion in  the  trial  court  to  correct  such  finding  in  accordance  with 
the  undisputed  evidence.    Byington  v.  MerriUj  211 

Remanding  for  further  hearing:  Res  judicata:  Evidence.    See  Assion- 

MENT  FOR  Benefit  of  Creditors,  1.    Evidence,  8,  9. 
Directions  as  to  procedure  in  lower  courts. 

19l  What  is  said  by  a  supreme  judicial  tribunal  in  an  advisory  way  as 
to  matters  of  proceaure  in  trial  courts  should  be  followed  as  a  ju- 
dicial direction.    Mauch  v.  Hartford,  40 

Costs.    See  Appeal,  6. 

Appeal  from  justices'  courts.    See  Justices*  Coubt& 
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Apfealablb  Orders.    See  Appeal^  1,  fi. 

Apportionment. 
For  elections.    See  Counties,  1. 
Of  taxes.    See  Taxation,  3-5. 

Architects.    See  Buildino  Contracts. 
Assault  with  intent    See  Rape. 
Assessment  for  taxation.    See  Taxation,  6;  7* 
Assessments.    See  Insurance,  13-16. 
Assignment. 

Of  fund  deposited.    See  Banes  and  BANKma 

Of  stock.    See  Corporations,  2. 

Of  policy.    See  Insurance,  15-23. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORa 

1.  In  an  action  on  the  bond  of  an  assignee  for  the  benefit  of  oredttora 

to  recover  damages  by  reason  of  bis  failure  to  insure  the  assigned 
property  on  which  there  had  been,  at  the  time  of  the  assignment* 
insurance  more  than  sufficient  to  satisfy  all  the  proved  claims,  it 
was  held  that  a  prima  facie  case  had  been  establisned  and  that  the 
record  did  not  aisclose  evidence  to  overcome  it,  but  nevertheless 
the  cause  was  remanded  with  directions  to  the  trial  court  to  de- 
cide, upon  evidence  already  received  and  such  additional  evidence 
as  might  be  offered,  whether  the  assignee's  negligence  in  making 
no  efforts  to  obtain  any  insurance  caused  less  injury  to  the  plaint- 
iff than  the  amount  of  the  unpaid  claims  ana,  if  so,  kow  much 
less.  Heldf  that  the  burden  of  showing  noninjury  was  upon  the 
defendants,  and  that  all  other  questions  in  the  cane  were  res  judi- 
catce,    HiU  v.  American  Surety  Co.  637 

2,  Defendants  having  attempted  to  prove  a  uniform  custom  against  in- 

surance of  property  in  the  hands  of  assignees  under  circumstances 
like  those  in  this  case,  plaintiff  proved  without  objection  many 
instances  (more  than  100)  where  such  insurance  had  been  obtained 
on  assigned  property  in  the  same  place  and  at  about  the  time  in 
question,  but  objection  was  made  to  the  testimony  of  certain  wit- 
nesses, who  had  been  assignees,  showing  three  or  four  other  in- 
stances of  such  insurance.  Held^  that  even  if  the  testimony  so  ob- 
jected to  should  have  been  excluded  under  the  general  rule  that  a 
custom  cannot  be^  proved  by  a  few  specific  Instanoes,  yet,  in  view 
of  the  numerous '^instances  proved  without  objection,  suck  testi- 
mony could  not  have  affected  the  court^s  conclusion  on  the  ques- 
tion, and  its  admission  was  therefore  an  immaterial  error.       Ibid. 

Assumption  of  Risk.    See  Master  and  Servant. 

ATTACHMENT. 

See  Appeal,  2. 

As  against  a  purchaser  of  attached  property  equity  will  not  permit 
the  enlargement  of  the  amount  of  the  attaching  creditw^s  lien  by 
the  inclusion  of  claims  in  the  judgment  which  were  not  in  exist- 
ence at  the  inception  of  such  lien,  thus  reducing  the  residuum  of 
the  debtor's  estate  therein ;  and  where  such  claims  are  included  in 
the  judgment  the  attachment  is  discharged.     Chonto  Co,  v.  E%9on^ 

89 
Attorneys'  Fees.    See  Bonds,  2. 
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BANKRUPTCY. 

See  JXTDGMENT,  9. 

1.  Jurisdiction  may  be  exercised  by  the  courts  of  this  state  in  an  action 

by  a  trustee  in  bankruptcy,  appointed  under  the  federal  bankrupt 
act,  to  set  aside  as  fraudulent  conveyances  of  real  estate  made  by 
the  bankrupt  which  are  not  yoid  under  said  act  but  were  made  in 
fraud  of  creditors  and  are  therefore  void  under  sec.  2320,  Stats. 
1898.    Muetter  v.  Brass,  406 

9;  A  judgment  and  return  of  execution  unsatisfied  are  not  necessary  to 
enable  a  trustee  in  bankruptcy  to  maintain  ab  action  in  equity  to 
set  aside  transfers  of  property  by  the  bankrupt  in  fraud  of  cred- 
itors, since  under  the  bankrupt  act  neither  the  trustee  nor  the 
creditors  whom  he  represents  could  obtain  such  a  judgment    IbidU 

&  The  complaint  in  an  action  by  a  trustee  in  bankruptcy  to  set  aside 
transfers  of  property  by  the  bankrupt  debtor  on  the  ground  that 
they  are  fraudulent  as  to  creditors  must  show  that  the  plaintiff  has 
not  sufficient  assets  in  his  hands  belonging  to  the  estate  to  satisfy 
the  claims  filed  against  the  debtor.  Ibid, 

BANKS  AND  BANKING. 

See  Bills  and  Notes,  1.    Qarnishmsnt. 

1  Prior  to  the  enactment  of  the  Negotiable  Instruments  Law  (ch.  856, 
Laws  of  1899),  it  was  settled  in  this  state  that  the  giving  of  a  check 
for  value  on  an  ordinary  bank  deposit  would  be  construed  to  in- 
tend an  assignment  of  the  fund  pro  tanto,  as  between  the  maker 
and  the  payee.    Raesser  v.  Nat  Exch,  Bank,  591 

2.  By  an  assignment  for  value  of  a  portion  of  a  fund  in  the  hands  of  a 

depositary,  the  assignor  oarts  with  ownership  of  such  portion,  and 
as  between  himself  ana  the  assignee  the  transfer  is  complete, 
whether  the  depositary  consents  to  the  assignment  or  not       Ibid^ 

8.  If  the  depositary  of  a  fund  consents  to  the  assignment  of  a  portion 
thereof,  he  thereby  merely  confers  upon  the  assignee  a  remedy  to 
obtain  from  him  that  which  already  belongs  to  the  assignee  by  the 
assignment  IbicL 

4  By  payment  to  the  assignee  in  such  a  case  the  depositary  discharges 
pro  tanto  all  obligation,  and  the  assignor  has  no  rights  against  him 
m  respect  there ta  Ibid, 

^,  The  personal  representative  of  a  deceased  depositor  stands  in  no 
better  position  with  reference  to  the  deposit  than  his  decedent  did. 

Ibid. 

6i  Where  a  bank  check  for  a  valuable  consideration  works  an  assign- 
ment of  that  portion  of  the  deposit  covered  thereby,  it  not  only 
authorizes  the  bank  to  pay,  but  evidences  a  contract  between  the 
maker  and  the  payee  which  cannot  be  revoked  except  for  good 
cause,  such  as  fraud,  etc  Itlherefore,  the  bank  pays  after  notice 
of  revocation,  it  does  so  merely  at  the  peril  of  bemg  able  to  show 
a  valid  and  irrevocable  contract  of  assignment  Ibid, 

7.  Death  of  the  maker  of  a  check  is  at  most  no  more  efiScacious  as  a 

revocation  than  a  revocation  by  act  of  the  maker  living.  Ibid, 

8.  The  right  of  the  depositary  of  a  fund  to  refuse  consent  to  a  partial 

transfer  thereof  is  absolute;  and  the  transferee  cannot,  by  any 
process  of  notice  or  demand,  impose  upon  a  nonconsenting  depos- 
itary any  duty  to  protect  his  equitable  righta  ibid. 
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Benefioiabies:  Appointment  and  ohange.    See  Utsubance;  6-12l 

Benefit  Sooietibs.    See  Insurance,  6-10. 

Bill  of  Exceptions.    See  Appeal,  9,  la    Evidence,  8,  tl 

BILLS  AND  NOTEa 

See  Baneb  and  Banking.    PabtnebIship.    Vendor  and  Purchaser,  & 

L  An  agreement  of  the  cc^hier  with  borrowers  at  a  bank  that  he  would 
p{iy  their  note  when  it  became  due  out  of  money  which  he  would 
then  owe  one  of  them,  and  his  subsequent  retention  of  enough  of 
such  money  to  pay  the  note,  and  his  stotement  to  them  that  he  had 
paid  it,  do  not  constitute  any  defense  to  an  action  on  the  note. 
Jackson  County  Bank  v.  Parsons,  265 

2l  In  an  action  upon  a  promissory  note,  by  an  indorsee  for  value  before 
due,  it  appeared  that  the  note  had  been  given  in  payment  for  a 
membersnip  in  a  collection  agency  and  when  signed  was  part  of 
a  sheet  containing  the  contract  between  the  maker  and  thecolleo- 
tion  agency,  in  such  form  that  the  contract  and  note  could  be 
readily  separated.  The  contract  provided  that  the  agency  would 
refund  the  amount  of  the  note  in  a  certain  contingency,  and  the 
certificate  of  memberflhip  recited  the  giving  of  the  note  as  a  pay- 
ment in  jorcBsentt  There  was  no  proof  that  the  maker's  signature 
was  obtamed  by  any  false  representations  as  to  the  nature  or  con- 
tents of  the  instruments.  Held,  that  the  payee  rightfully  sepa- 
rated the  note  from  the  contract  and  used  it  as  a  negotiable 
instrument    New  Bank  v.  Kleiner,  287 

8.  Where  the  answer  in  such  a  case  did  not  allege  fraud  the  trial  court 
properly  refused  to  permit  defendant  to  teetifv  as  to  whether  he 
intended  to  execute  a  note  and  whether  he  read  the  papers  before 
signing  them.  IhicL 

4  In  an  action  by  an  administrator  on  a  promissory  note  given  to  his 
decedent,  the  maker  was  asked  whether  the  note  had  been  paid. 
An  objection  on  the  ground  that  the  witness  was  incompetent  to 
testify  to  a  personal  transaction  with  the  deceased  payee  was  over- 
ruled, and  she  answered  that  it  was  paid.  Subsequently  she  testi- 
fied that  she  did  not  claim  payment  to  anyone  other  than  the 
deceased.  Hdc^  that  the  testimony  could  not  be  considered  to 
sustain  a  finding  of  payment    Milwaukee  Trust  Co,  v,  Warren, 

505 

S.  In  such  a  case  defendant's  sister  testified  that  at  some  indefinite 
time  the  deceased  and  the  defendant  had  a  oonference.  after 
which  the  deceased  said  they  were  all  settled,  but  testified  to  no 
fact  or  circumstance  identifymg  the  conversation  as  relating  to  the 
note.  Held,  too  indefinite  to  sustain  a  finding  that  the  note  had 
been  paid.  IbidL 

Board  op  Control.    See  Reformatories. 

Board  op  Review.    See  Certiorari,  &    Taxation,  6,  ?• 

BOND& 

See  AssiGNHENT  FOR  Benefit  op  Creditors.    Judgment,  7. 

1.  A  railway  reorganization  agreement  required  S.,  as  a  condition  of 
the  delivery  to  him  of  certain  bonds  of  the  new  company,  to  procure 
deeds  to  such  company  of  all  parts  of  the  right  of  way.  the  title  to 
which  was  not  perfect  in  the  old  company,  together  with  releases 
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of  all  claims  existing  or  whioh  might  be  asserted  against  the  prop- 
erty of  the  old  company.  The  agreement  expressly  mentioned,  as 
covered  by  its  provisions,  certain  claims  of  title  to  the  right  of  way 
and  also  included  generally  "  all  other  claims  of  title,  b^  whomso- 
ever made  oo  held,  that  may  exist  or  be  held  to  any  portions  of  said 
right  of  way."  S.  became  a  director  and  member  of  the  executive 
committee  of  the  new  company  and  knew  of  the  commencement 
of  proceedings  for  the  condemnation  of  the  disputed  portions  of. 
the  right  of  way,  and  was  kept  advised  of  the  steps  being  taken  in 
that  regard,  and  approved  of  them.  He  also  authorized  the  settle- 
ment of  all  but  one  of  such  claims.  While  such  settlements  were 
in  progress  the  trustee  holding  the  bonds  foreclosed  a  lien  upon 
them,  and  on  the  sale  thereof  they  were  bid  in  by  S.,  and  in  com- 
pliance with  the  judgment  he  executed  a  bond  with  sureties  to  se- 
cure the  ^rformance  of  the  above-mentioned  condition  of  phe  re- 
organization agreement  In  an  action  on  such  bond  to  recover  the 
amount  expended  by  the  obligee  in  making  said  settlements,  hdd: 

(1)  The  doubt,  if  any,  as  to  whether  the  reorganization  agreement 
covered  the  claims  thus  settled  was  removed  by  the  practical  con- 
struction put  upon  it  by  S. 

(2)  Such  construction  was  binding  upon  the  sureties  as  well  as 
upon  S. 

(3)  The  claims  settled  being  bona  fide,  claims  and  covered  by  the 
agreement,  the  liability  on  fhe  bond  did  not  depend  upon  their 
being  valid  and  enforceable  at  law.  St  Paul  Title  <Sb  Trust  Co,  «. 
Sabin,  105 

2.  In  such  a  case  the  plaintiff  should  recover  the  sum  authorized  by  S. 
to  be  paid  in  settlement  of  the  claims  and,  where  settlements  were 
not  authorized,  such  sums  as  the  evidence  showed  to  be  just,  nec- 
essary, and  proper  in  procuring  settlements;  also  the  necessary 
disbursements  and  reasonable  attorney's  fees  in  the  condemnation 
proceedings  which  were  known  to  and*  acquiesced  in  by  S.  or  which 
were  necessary  and  proper  to  be  instituted  in  order  to  adjust  the 
claims.  Ibid, 

Z.  The  parents  of  defendant's  wife  conveyed  a  farm  to  him  for  a  re- 
cited consideration  of  $5,000,  and  he  gave  back  a  mortgage  secur- 
ing a  bond  running  to  them  for  that  amount,  conditioned  upon  his 
paying  "to  them  the  sum  of  $4,000,  and. semi-annually  thereon  in- 
terest at  the  rate  of  seven  per  cent-,  per  annum,  the  principal  to  be 
paid  as  follows,  to-wit,  $2,000  within  five  years  from  the  date 
thereof,  $1,000  within  one  year  after  the  decease  of  both  of  [the 
obhgees]  to  their  daughter  A.  E.  [defendant's  sister-in-law],  and 
the  remaining  $1,000  "  to  be  retained  by  defendant  and  his  wife. 
Defendant  claimed  that,  as  part  of  the  consideration,  he  also  gave 
to  the  husband  of  A.  £.  notes  for  $1,000,  which  were  afterwards 
paid.  The  bond  further  provided  that  in  case  one  of  the  obligees 
therein  should  die  the  survivor  should  be  *'  entitled  to  receive  and 
receipt  for  the  whole  of  the  interest  and  principaV^  In  an  action 
upon  the  bond,  brought  by  the  personal  representative  of  A.  E.  more 
than  a  year  after  the  death  of  both  obligees,  held^  that  the  words 
"and  principal "  refer  to  the  principal  sum  of  $2,000  which  was  to 
become  due  in  five  vears,  and  that  there  was  no  intention  that  the 
$1,000  which  defendant  agreed  to  pay  to  A.  E.  should  ever  be  paid 
to  the  obligees  in  the  bond.    Etscheid  v.  Baker,  129 

4  The  evidence,  including  indorsements  on  the  mortgage  and  defend- 
ant's own  testimonv  as  to  payments,  is  held  to  show  that  defendant 
never  paid  to  the  obligees  m  the  bond  the  $1,000  which  he  was  to 
pay  to  A.  E.  Ibid, 
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S.  The  liability  of  defendant  to  pay  said  sum  to  A.  R  was  not  in  the 
nature  of  a  gift  to  her  from  her  parents,  requiring  delivery  to  per- 
fect it,  but  was  an  obligation  arising  under  a  contract  made  for 
her  benefit;  and,  she  having  known  of  the  contract  and  assented 
thereto,  tlie  survivor  of  the  obUgees  in  the  bond  had  no  authority 
to  discharge  defendant  from  that  liability,  and  the  release  of  the 
mortgage  by  such  survivor  did  not  operate  as  such  discharge.    Ibid. 

BROKERa 

1.  In  an  action  by  a  broker  to  recover  a  commission  on  the  sale  of  bot- 

tles made  upon  terms  different  from  those  authorized  by  the  de- 
fendant, a  nnding  of  the  trial  court  that  the  sale  was  approved 
and  confirmed  by  defendant  after  the  latter  had  been  notified  of 
all  material  terms  thereof,  is  held  to  have  been  justified  by  the 
reasonable  inferences  to  be  drawn  from  the  correspondence  be- 
tween the  parties  and  the  testimony  of  defendant's  manager.  Ed' 
ward  U.  Everett  Co,  v.  Cumberland  O.  M  Ca  644 

2.  Where  a  broker  effects  a  sale  of  a  definite  quantity  of  goods  for  his 

principal  and  the  sale  is  accepted  by  the  latter,  the  broker  becomee 
entitled  to  the  agreed  commission  on  the  entire  selling  price,  even 
though  the  principal  fails  to  deliver  a  part  of  the  gooduL  Ibid. 

BUILDING  CONTRACra 

1.  Although  the  architect's  certificate  of  completion  is  ordinanly  an 

essential  prerequisite  to  recovery  by  the  builder  if  his  contract  so 
provides,  the  absence  of  such  certificate  will  not  defeat  such  re- 
cover3r  where  there  has  been  full  performance  of  the  contract  and 
the  failure  to  produce  the  certificate  is  due  to  acts  of  the  owner 
rendering  that  step  impossible    Mindemanv.  DouviUe,  418 

2.  A  building  contract  fixed  a  date  for  completion  of  the  work  and 

Srovided  for  an  allowance  to  the  owner  of  a  certain  amount  per 
ay  as  liquidated  damages  in  case  of  delay,  but,  should  the  con- 
tractor be  delayed  by  the  act  or  neglect  of  the  owner,  archi- 
tect, or  other  contractors,  the  time  fixed  for  completion  was  to  be 
extended  for  a  period  equivalent  to  the  time  so  lost;  but  no  such 
extension  was  to  be  made  unless  a  claim  in  writing  therefor  was 
presented  to  the  architect  within  twenty-four  hours  of  the  occur- 
rence of  such  delay.  Held,  that  the  presentation  of  such  claim 
was  a  condition  precedent  to  the  right  of  the  contractor  to  daim 
an  extension  of  the  time  for  completion,  and  that  the  architect 
could  not  waive  such  couditioa    J.  G.  Wagner  Co.  v.  Cawker,  533 

8.  If  the  so-called  '* liquidated  damages"  stipulated  in  a  building  con- 
tract are  largely  in  excess  of  the  actual  damages,  the  court  will 
pronounce  the  sum  so  fixed  a  penalty  and  allow  the  recovery  of 
such  damages  only  as  are  fair  and  reasonable  imder  the  circum- 
stances. Ibid, 

4  In  an  action  on  a  building  contract  the  plaintiff's  manager  testified 
that  the  building  was  completed  on  a  certain  day;  but  it  appeared 
that  on  that  day  he  wrote  a  letter  to  the  arch'itect  stating  that 
|500  would  complete  the  work  under  the  contract,  and  asking  for 
an  estimate  for  the  balance  due,  less  that  ambunt  and  retainage. 
Defendants  testified  that  the  building  was  not  completed  until 
some  time  afterwards.  Held,  that  a  finding  of  the  special  verdict 
that  the  building  was  completed  on  the  day  claimed  by  plaintiff 
was.clearly  against  the  evidence.  ^  Ibid, 
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Gi  To  impeach  the  action  of  an  architect  in  certifying  the  amount  due 
under  a  buildm^  contract,  the  evidence  must  be  clear  and  convino- 
ing  and  point  with  reasonable  certainty  to  mistake,  fraud,  or  col- 
lusion. IhicU 

flb  Upon  such  a  question  the  testimony  on  behalf  of  the  contractor  was 
to  the  effect  that  the  architect  said  that,  personally,  he  would  not 
insist  upon  a  deduction  for  delay,  but  that  the  defendants  claimed 
a  certam  number  of  days  delay  and  insisted  that  he  make  the 
stipulated  deduction  therefor,  and  that  he  expected  to  get  more 
work  from  them  and  would  have  to  yield  to  tneir  demanda  On 
the  other  side  were  positive  denials  of  such  statements,  and  assur- 
ances of  the  utmost  ^ood  faith.  Held,  that  the  evidence  was  in- 
sufficient to  show  fraud  or  collusion  in  allowing  the  deduction. 

Ibid, 

7.  The  specifications  for  the  construction  of  a  city  hall  provided,  among 

other  things,  that  "  proposals  will  be  received  for  either  steam  or 
hydraulic  elevators,"  and  stated  certain  requirements  that  must 
be  met  if  steam  elevators  were  used,  and  certain  others  that  must 
be  met  if  hydraulic  elevators  were  used.  Plaintiff  bid  a  lump  sum 
for  constructing  the  entire  building,  including  the  elevators,  but 
did  not  specify  the  kind  of  elevators  he  intended  to  instal,  and  his 
bid  was  accepted.  The  contract  thereupon  entered  into  pursuant  to 
such  bid  made  no  speciAc  reference  to  elevators.  Held,  that  by 
failing  to  exercise  the  option  in  bidding  which  the  specifications 
tendered  to  him  plaintiff  waived  the  same,  and  that  he  was  bound 
to  put  in  either  steam  or  hydraulic  elevators  as  the  city  might 
elect    Biesen  v.  Milwaukee^  651 

BuBDEN'OF  Proof.    See  Assignment  for  Benefit  of  Creditors,  1. 
Physicians  and  Surgeons,  1,  6.    Will&  5,  6. 

By-Law&    See  Corporations,  &    Insurance,  7. 

CARRIERa 

1.  A  common  carrier  may.  by  contract  made  with  a  shipper  on  a  value 
basis  of  the  subject  of  carriage,  limit  the  liability  for  loss  thereof 
or  damage  thereto,  attributable  to  such  carrier's  negligence,  to  act- 
ual loss  upon  such  basis:  and  the  agreed  value  may  be  the  maxi- 
mum or  actual  value  of  the  property.  UUman  v.  C.  <Sb  N,  W.  R. 
Co.  150 

3.  If  a  bill  of  lading  issued  by  a  common  carrier  states  the  value  of  the 
property  received  for  shipment,  or  the  maximum  value  thereof, 
either  as  declared  by  the  shipper  or  without  specifying  the  same 
to  be  so  declared,  and  the  latter,  without  objecting  to  such  stated 
value,  delivers  his  property  to  the  carrier  and  receives  the  bill,  he 
thereby  assents  to  the  terms  thereof  as  regards  such  valua     Ibid, 

8.  A  common  carrier  mav,  in  consideration  of  a  special  freight  rate  or 

other  valuable  consideration,  secure  entire  exemption  from  liabil- 
ity as  an  insurer  for  loss  of  or  damage  to  property,  received  from  a 
snipper  for  transportation,  not  caused  by  negligence  or  wilful  mis- 
feasance. Ibid, 
4  A  contract  between  a  common  carrier  and  shipper,  exempting  the 
former  from  liability  for  loss  of  or  damage  to  property  received  for 
transportation  caused  by  negligence,  is  void  because  contrary  to 
public  policy;  but  that  rule  does  not  militate  against  the  validity 
of  an  agreement,  fairly  made,  liquidating  such  loss  or  damage  in 

Vol.112  — 44 
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advance  upon  an  actual  or  maximum  value  basis  agreed  upon  and 
stated  in  tne  contract.  IbidL 

5.  A  contract  between  a  common  carrier  and  sbipper,  limiting  the  lia- 
bility of  the  former  for  loss  of  or  damage  to  tne  subject  of  carriage 
to  an  arbitrary  sum  of  money  not  fixed  with  reference  to  the 
agreed  actual  or  maximum  value  of  the  property,  is  an  unlawful 
limitation  of  liability.  Ibid. 

&  The  meaning  of  the  word  "accident**  includes  the  result  of  human 
fault  held  to  be  actionable  negligence.  It  is  not  used,  ordinarily, 
as  synonymous  with  **  mere  accident  **  or  **  purely  accidental "  or 
any  similar  term,  ,but  as  the  opposite  thereof.  IbicL 

7*  The  words  *'  in  case  of  accident "  being  used  in  a  bill  of  lading,  re- 
ferring to  events  involving  damage  to  the  subject  of  carriage  for 
which  the  carrier  would  be  liable,  and  later  in  the  contract  the 
words  **  negligence  aforesaid  "  being  used  in  regard  to  the  produc- 
ing cause  of  injuries  to  the  subject  of  carriage,  without  any  pre- 
cedent language  other  than  the  words  ''in  case  of  accident  ^  to 
which  such  words  can  reasonably  refer,  leaving  such  latter  expres- 
sion without  significance  except  by  reference  to  the  former  ex- 
pression, such  latter  expression  should  be  taken  as  pointing  to  the 
former,  under  the  rule  for  judicial  construction  that  every  word 
or  expression  in  a  contract  should  be  given  some  significance  if 
that  can  reasonably  be  done.  Ibid, 

&  Appropriate  language  being  usedJn  a  bill  of  lading,  liquidating,  on 
a  value  basis,  recoverable  damages  for  the  loss  of  or  injury  to  the 
subject  of  carriage  happening  through  events  described  by  such 
language  as  to  reasonably  include  results  of  negligence  on  the  part 
of  the  carrier,  and  also  appropriate  language  exempting  the  carrier 
from  all  liability,  in  consideration  of  a  special  freight  rate  or  other 
valuable  consideration,  for  loss  of  or  damage  to  such  subject  by 
events  not  necessarily  attributable  to  the  carrier's  negligence,  the 
reasonable  and  sensible  construction  of  the  whole  is  that  the  lim- 
itation of  liability  upon  a  value  basis  refers  to  loss  by  negligence, 
that  being  the  customary  way  of  liquidating  damages  in  advanoe, 
caused  by  fault  of  that  nature,  and  that  the  entire  exemption  from 
liability  refers  to  damages  caused  by  such  mere  accidents  as  the 
carrier  would  be  liable  for,  and  that  neither  refers  to  occurrences 
for  which  there  would  be  no  liability  whatever,  nor  to  damages 
caused  by  wilful  misfeasanca  Ibtd, 

CASES  DISTINGUISHED.  Era 

t  Abrams  v.  3f.,  I-  flf.  cfc  IT.  JJ.  Ca  87  Wia  485  (as  to  contract  limiting 
liability),  distinguished.     UUman  v.  C.  <&  N.  W.  H  Co,         15e»  160 

a  Badinq  v.  Milwaukee  K  R  <&  L.  Co.  105  Wia  480  (as  to  taking  ques- 
tion from  jury),  distinguished.    Koepke  v,  Miluxiukee,         470,  ^1 

&  Brauchle  v.  Nothhelfer,  107  Wis.  457.    See  Na  14 

4.  Brighamv,  Claflin,  81  Wis.  607;  Bromley  v.  Goodrich,  40  id.  181  (as 

to  jurisdiction  of  state  and  federal  courts),  distinguished.  MueUer 
V.  Bruas,  408,  409 

5.  Bromley  v,  Goodrich,  40  Wia  13L    See  Na  4L 

e.  Butler  V.  State,  102  Wi&  864  (as  to  reasonable  doubt),  limited.  Mc- 
Allister V.  State,  496, 50a 

7.  Donnelly  v.  Eastes,  94  Wia  896  (ab  to  relief  again^  forfeiture),  lan- 
guage explained.    Maginnia  v,  Knickerbocker  loe  Co,  ^^  895 
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a  Erdman  v.  Illinoia  &  Co.  95  Wis.  18  (as  to  assumption  of  risk),  dis- 
tinguished.    Yerkes  v.  iV.  P.  R  Co.  191, 193 

9l  German  M,  F,  F,  Ins,  Co.  v.  Decker,  74  Wis.  556  (as  to  proof  of  serv- 
iceX  followed.    Porath  v.  Reigh  db  Salentine  Co.  436, 437 

10.  Janesville  v.  Janesville  W.  Co.  89  Wis.  159  (as  to  stay  of  proceedings), 
limited.    Hill  v.  Gates  Co.  483.485-6 

IL  Land,  Im  <Sb  L,  Co.  v.  Brovm,  78  Wis,  294  (aa  to  uniformity  in  town 
goyernment),  limited.     Wagner  v.  MUtoaukee  Co.  606 

12.  jmUs  V.  Charleton,  29  Wi&  400  (as  to  legislation  affecting  judgment), 
distinguished.    In  re  Linden,  526 

18.  Patton  V.  Ludinaton,  103  Wi&  680  (as  to  remainders),  distinguished. 

Perkins  u  Burlington  L,  <Sb  LCo,  528 

14.  Eesch  V.  Senn,  81  Wis.  188 ;  StotoeU  v.  Eldred,  39  id.  614;  Rood  v,  Taft, 
94  id.  880;  Brauohle  v.  Nothhelfer,  107  id.  457  (as  to  pleading  coun- 
terclaim), distinguished.    Backer  v.  Gray,  489 

Vk  Rood  V.  Taft,  94  Wis.  880.    See  No.  14 

16,  Rhyner  v.  Menasha,  107  Wis.  201  (as  to  defective  street),  explained 

and  distinguished.     Byington  v,  Merrill,  211,214 

17.  Sellers  v.  Lampman,  68  Wis.  256  (as  to  justice's  returnX  explained 

and  limited.    Crate  v.  Pettepher,  252,256-7 

la  State  V.  Moon,  41  Wis,  684.    See  Na  19. 

19.  State  V.  Morey,  2  Wis.  494:  State  v.  Moon,  41  id.  684  (as  to  larceny; 
^  testimony  of  owner),  distinguished.    Fetkenhauer  u  State,        494 

2a  StoweU  V.  Eldred,  89  Wi&  614.    See  Na  14 

21.  Thomson  v.  Elton,  109  Wis.  589  (as  to  liability  of  municipality),  dis- 
tinguished.   McGUlivray  v.  Joint  School  District,  857,  858 

2^  Walker  V,  Ebert,  29  Wis.  194  (as  to  signature  obtained  by  fraud),  dis- 
tinguished.   New  Bank  v.  Kleiner,  292 

CERTIORARL 

1*  A  common-law  writ  of  certiorari  calls  for  the  record  of  the  proceed- 
ings challenged  on  jurisdictional  grounda  The  return  to  the  writ 
impK>rts  absolute  verity  so  far  as  it  is  responsive  thereta  The  alle- 
gations upon  which  the  writ  was  founded,  recited  therein  and  not 
responded  to  by  the  return,  are  deemed  to  be  trua  Neither  affida- 
vits nor  proofs  of  any  kind,  contradicting  the  return,  can  properly 
be  .considered  in  determing  a  certiorari  proceeding.  After  the 
return  to  the  writ  has  been  made,  the  court  must  give  judgment 
upon  the  record  of  the  challenged  proceedings  as  it  appears  thereby, 
either  on  the  merits  or  by  quashing  the  writ  State  ex  reL  Ellis  t\ 
Thome,  81 

2l  On  certiorari  the  court  acts  upon  the  record  of  the  inferior  court  or 
tribunal  whose  action  it  is  sought  to  review,  and  therefore  should 
not  pass  judgment  until  the  record  is  brought  before  it  by  a  return. 
State  ex  reL  Giroux  v.  Lien,  282 

a  The  city  clerk,  being  merely  a  nominal  party  to  an  action  of  certio- 
rari to  review  proceedings  of  the  board  of  review,  cannot  waive 
the  making  of  a  return  or  stipulate  that  the  statements  of  the  re- 
lation or  writ  may  be  taken  as  trua  Ibid. 

4  On  certiorari  to  review  the  action  of  a  public  board  a  supplemental 
return  was  made  in  response  to  an  order  of  the  court  and  in  pur* 
suanoe  of  a  resolution  of  the  board  directing  the  president  **to 
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sign  said  return  for  and  in  behalf  of  said  board,  and  to  oanee  said 
return  to  be  duly  and  forthwith  filed,"  eta  There  being  no  claim 
that  the  return  was  a  forgery  or  was  not  made  by  direction  of  a 
majority  of  the  board,  it  is  held  that  evidence  aliunde  was  inad- 
missible to  show  that  it  was  not  in  fact  the  return  of  the  board. 
Nehrling  v.  State  ex  rel.  Thai,  637 

S.  On  certiorari  to  review  the  action  of  the  trustees  of  the  Milwaukee 
public  museum  in  removing  the  custodian,  the  return  showed  the 
adoption,  by  a  two-thirds  vote,  of  a  resolution  that  "the  evidence 
sustains  the  charges  so  far  as  to  prove  misconduct,  incompetency, 
and  inattention  to  the  duties  of  his  office  on  the  part  of  the  custo- 
dian." The  return  also  showed  the  result  of  the  vote  upon  each 
of  the  several  charges,  although  such  votes  did  not  appear  in  the 
records  of  the  board,  and  stated  that  the  resolution  was  adopted 
and  the  votes  taken  in  secret  session;  that  one  of  the  trustees  was 
the  secretary  and  kept  pencil  memoranda  showing  the  result  of 
the  vote  on  each  charge;  and  that  he  prepared  therefrom  the  rec- 
ord of  such  session  as  it  was  recorded  in  the  record  book  of  the 
board,  believing  that  only  the  conclusions  of  the  board  were  nec- 
essary, and  destroyed  the  memoranda  before  the  certiorari  pro- 
ceedings were  commenced.  The  law  did  not  require  the  board  to 
keep  a  record  of  its  proceedings.  HeUd,  that  the  return  was  not 
incomplete  because  of  the  absence  of  said  memoranda,  but  was 
bindina^  upon  the  relator,  and  could  not  be  shown  to  be  incorrect 
by  affiaavits  of  the  minority  of  the  trustees.  /did 

Chastitt.    See  Fornioatiox. 

Checks.    See  Banks  and  BANKiNa 

Circuit  Court.    See  Courts,  a 

Cities.    See  Municipal  Corporations. 

Claims  against  decedenta    See  Descent.    Exboutob& 

Collateral  Security.    See  Insurance,  la 

Commission  to  review  county  equalization.    See  Taxation,  1-4L 

Commissions.    See  Brokers. 

Common  Schools.    See  Schools. 

Condemnation  op  Landl    See  Eminent  Domain. 

Conditions. 
Precedent.    See  Building  Contracts,  1,  2L    PLEADma,  6L    Vsndob 

AND  Purchaser,  2. 
Subsequent    See  Deeds. 

Consideration.    See  Vendor  and  Purchaser,  2l 

CONSTITUTIONAL  LAW. 

See  CouNTiEa  Courts.  Eminent  Domain,  1, 2.  Rbfobmatosieb.  Scsoolb. 
Statutes.    Taxation,  1-8. 

Ch.  310,  Laws  of  1899  (entitled  *<  An  act  to  authorize  the  building  of 
viaducts  across  gullies,  running  streams,  or  railroad  tracks,  by  the 
counties  in  this  state,  and  for  the  issuing  of  county  bonds  there- 
for "),  authorizes  tJie  board  of  supervisors  of  any  county  to  con- 
struct a  viaduct,  and  issue  bonds  to  pay  therefor,  over  any  gully^ 
river,  valley,  or  depression,  for  the  purpose  of  connecting  two  or 
more  highways,  streets,  or  roads,  or  different  parts  of  the  same 
highway,  street,  or  road,  provided  such  viaduct  shall  be  not  less 
than  1,000  feet  long,  sixty  feet  wide,  and  eighteen  feet  high,  and 
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coat  not  less  than  $80,000,  and  the  amount  of  bonds  issued  therefor 
shall  not  exceed  one  fifth  of  one  per  cent  of  the  taxable  property 
of  the  county.  Milwaukee  county  is  the  only  county  in  tne  state 
haVing  an  aseeased  Taiuation  suflacient  to  raise  $80,000  at  the  rate 
specified.  Held^  that  said  act  is  local  and  special,  and  violates  both 
sec.  18»  art.  IV,  Const,  (providing  that  **no  private  or  local  bill 
•  .  .  shall  embrace  nacre  than  one  subject,  and  that  shall  be  ex- 
pressed in  its  title  "),  and  sec.  23,  art  IV  (providing  that  "  the  leg- 
islature shall  establish  but  one  system  of  town  and  county  govern- 
ment, which  shall  be  as  nearly  uniform  as  practicable'*).  [Whether 
it  also  violates  sea  81,  art  IV,  Const  (prohibiting  the  legislature 
from  enacting  any  special  or  private  law  for  laying  out,  opening, 
or  altering  highways),  not  determined.]  Wagner  v.  Milwaukee 
County,  601 

OONTINQENT  CLAIMS.     See  DESCENT,  1,  2.     EXECUTORS. 

CONTRACTS. 

See  Assignment  for  Benefit  op  Creditors.  Banks  and  Banking. 
Bills  AND  Notes.  Bonds.  Brokers.  Building  Contracts.  Car- 
riers. Corporations,  1-3.  Deeds.  Exchange  of  Property. 
Fraud.  Frauds.  Statute  op.  Gifts.  Insurance.  Married 
Women.  Partnership.  Principal  and  Agent.  Sales.  Schools. 
Specific  Performance.    Vendor  and  Purchaser.    Wills,  1-8. 

1.  The  rule  for  judicial  construction  that  where  the  meaning  of  lan- 
guage in  a  contract  is  doubtful,  and  either  of  two  meanings  is 
within  the  reasonable  scope  thereof,  the  one  should  be  taken  for 
the  meaning  intended  by  the  parties  which  is  in  harmony,  rather 
than  the  one  which  is  out  of  narmony,  with  common-law  rights 
.  cannot  properly  be  invoked  for  the  purpose  of  determining  the 
contractual  intention  of  the  parties,  merely  because  a  particular, 
significant  word  used  by  them,  as  an  abstract  proposition,  may 
have  either  of  two  meanings.     Ulhnan  v.  C,  <St  K  W.  R  Co.      150 

Si  Before  the  rule  for  choosing  between  two  meanings  of  a  word  or  ex- 

Eression  can  properly  be  applied  in  construing  a  contract,  it  must 
e  determined  that  tne  meaning  intended  by  the  parties  is  obncure, 
Tiewing  such  word  or  expression  in  the  light  of  the  whole  contract 
and  from  the  standpoint  of  the  parties  when  it  was  mada        Ibid, 

8.  A  written  contract  by  which  defendant  agreed  to  pay  to  plaintiff, 
a  carnival  association,  a  certain  sum  for  the  privilege  of  publishing 
•'The  Ofticial  Souvenir  Program  of  the  1899  Carnival,"  is  not  am- 
biguous or  obscure,  and  its  mterpretation  is  for  the  court.  It  was 
improper,  therefore,  to  admit  evidence  of  the  oral  understanding 
of  the  parties  or  as  to  their  personal  interpretation  of  the  contmct. 
Milwaukee  Carnival  Asso,  v.  King,  Fowle  <St  McOee  Co,  647 

4  Such  contract  gave  defendant  the  right  to  issue  and  publish  the 
official  program  in  such  form  and  with  such  features  as  would 
induce  people  to  purchase  it  as  a  souvenir  of  the  occasion;  and  this 
right  was  not  infringed  upon  by  the  publication,  under  authority 
from  the  association,  of  a  list  of  the  carnival  events  in  a  book 
descriptive  of  the  city  and  its  industries.  IhicL 

&  The  question  being  whether  defendant  was  entitled  to  recover  upon 
an  offer  by  plaintiff  to  give  a  certain  sum  to  the  person  who  would 
"  bring  about  an  investigation  of  the  circulation  of  the  evening 
newspapers  of  Milwaukee,  said  investigation  to  be  conducted  by 
an  expert  bookkeeper    .    .    •    and  a  representative  of  each  news- 
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paper/'  the  evidenoe  (stated  in  the  opinion)  is  hdd  to  sustain  a 
finding  of  the  trial  court  that  plaintiff  did  not  fail  to  perform,  but 
in  good  faith  co-operated  with  the  defendant  to  a  reasonable  ex- 
tent to  bring  about  such  investigation,  and  that  it  was  prevented 
by  the  refusal  of  two  of  the  other  newspapers  to  allow  their  cir- 
culation to  be  investigated  pursuant  to  and  in  accordance  with  the 
terms  of  the  otfer.    Journal  Co.  v,  Simon,  548 

CoKTBiBUTORT  Negligencb.  See  Mastbb  and  Servant.  Negligence, 
1.    Trial,  ll-ia 

Conyeyanoes.  See  Bankruptoy.  Bonds^  d-&  DEsna  Ejbcticbnt. 
Vendor  and  Purchaser. 

CORPORATIONa 
Stock:  Subscription:  Assignment:  Notice  of  calls.    See  Executors,  3l 

1.  The  original  subscription^liability  to,  pay  for  stock  in  a  corporation 
cannot  be  extinguished  except  by  payment  thereof  or  consent  of 
the  corporation.    South  Milwaukee  do.  v.  Murphy^  614 

Sl  In  an  action  to  enforce  a  subscription  liability  for  stock  in  a  corporar 
tioD,  a  claim  that  it  has  been  extinguished,  by  the  substitution  of 
an  assignee  of  the  stock  as  debtor  of  the  corporation  in  place  of 
the  original  subscriber,  is  a  matter  of  defense  to  be  pleaded  as  such 
and  established  by  evidence.  1  bid, 

&  Where  by-laws  of  a  corporation  provide  in  general  terms  for  notice 
of  calls,  for  payments  upon  subscription  liabilities  for  stock,  to 
successors  in  interest  of  original  subscribers  therefor,  it4ncludes 
notices  to  those  who  may  have  become  possessed,  as  legatees  or 
next  of  kin  of  a  deceased* subscriber,  of  the  benefits  of  a  stock  sub- 
scription, where  notice  to  them  is  necessary  to  a  liability  on  their 
part  to  pay  such  call&  Ibid, 

Fraud  of  promoters:  Action  by  stockholders:  Pleading. 

4  In  an  action  by  stockholders  on  behalf  of  a  corporation  to  recover 
illegal  profits  alleged  to  have  been  made  by  its  promoters  in  fraud 
of  the  corporation,  the  complaint  alleged  generally  that  the  "  above- 
named  defendants,"  which  included  the  defendant  K.,  were  pro- 
moters of  the  corporation,  and  that  the  wrongs  complained  of 
were  done  by  "said  promoters."  K's  name,  however,  did  not  ap- 
pear in  the  written  agreement,  specifically  set  out  in  the  com- 
plaint, by  which  the  rights  of  the  promoters  in  the  alleged  fraud- 
ulent transaction  were  to  be  governed  and  their  interests  fixed, 
nor  was  he  included  among  the  persons  alleged  to  have  profited 
by  the  division  of  the  spoils,  although  the  entire  amount  of  the 
alleged  fraudulent  misappropriation  was  thereby  accounted  for. 
Held,  that  the  latter  allegations,  being  specific,  were  controlling 
and  showed  that  K  was  not  a  promoter,  and  that  therefore  no 
cause  of  action  was  stated  against  him,  since  all  the  wrongs  com* 
plained  of  were  alleged  to  have  been  done  by  promoters.  Fiet9ch 
V.  Krause,  418 

Officers:  Authority.    See  Bills  and  Notes,  1. 

Same:  Conversion  of  moneys:  Accounting:  Injunction, 
S.  A  complaint  alleging  that  the  defendant  is  the  secretary  and  treas- 
urer of  the  plaintiff,  a  corporation,  and  that  he  has  converted  to 
his  own  use  moneys  of  the  corporation  collected  by  him  and  re- 
fuses to  account  therefor  to  the  proper  officers,  states  fac^  calling 
for  equitable  relief.    Consolidated  V.  Works  v.  Brew,  610 
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6.  An  injunctional  order  in  such  a  case  should  not  require  defendant 
to  pay  moneys  already  collected  or  thereafter  to  be  collected  by 
him  into  the  treasury  of  the  corporation,  but  may  restrain  him 
from  appropriating  any  of  such  moneys  to  his  own  use, —  the  proper 
function  of  the  order  being  to  preserve  the  status  quo.  Ibid, 

COST& 
See  Appeal^  &    Insubanoe,  10.    Judgmbnt,  a    New  Tbiau 

1.  Where  the  plaintiff  recoters  $50  damages  in  an  action  for  trespass 
to  realty  commenced  in  circuit  court,  he  is  entitled  to  costs  under 
subd.  5,  sea  2918»  Stata  1898,  even  though  the  action  might  have 
been  brought  in  justice's  court    Trimbom  y.  Beimer,  487 

SL  Subd.  5,  sea  2918,  Stata  1898,  does  not  apply  to  costs  in  cases  com- 
menced in  justice^s  court  and  taken  by  appeal  to  the  circuit  court, 
such  cases  being  governed  by  sea  2925,  Ibid, 

CoxjNTEBCLAitf.    See  Justices'  Ooitbts,  d 

COUNTIEa 
Uniformity  in  county  government.    See  Constitutional  Law 
Creation  of  new  counties:  Effect  on  apportionment:  County  seat 

1.  Sea  4,  art  IV,  Const  (providing  that  ** assembly  districts  shall  be 

bounded  by  county,  precinct,  town  or  ward  lines"),  is  not  violated 
by  an  act  creating  a  new  county  out  of  a  portion  of  the  territory 
of  one  of  the  assembly  districts  in  an  old  county,  but  providing 
that  it  shall  form  a  part  of  the  original  district  until  otherwise  ap- 
portioned according  to  law.  For  the  purpose  of  electing  au  as- 
semblyman the  new  county,  in  such  a  case,  may  be  treated  as  non- 
existing.    State  ex  reL  Hicks  v,  Stevens,  170 

2.  In  an  act  creating  a  new  county  a  provision  locating  the  county 

seat  at  a  particular  place,  even  though  void,  does  not  affect  the 
remainder  of  the  act  but  the  authorities  of  the  county  may  locate 
the  county  seat  under  the  general  statutes.  Ibid, 

County  board:  Record  and  proceedings:  Special  meetings:  Fixing  fees 
in  "  tramp  "  cases, 

5,  The  record  of  the  proceedings  of  a  county  board  kept  in  a  book  by 

the  clerk,  pursuant  to  sec.  709.  Stats.  1898,  cannot  be  contradicted 
or  assailed  oollaterally  by  parol  testimony,  Bartlett  v,  Eau  Claire 
County.  287 

4.  A  resolution  adopted  by  a  county  board  under  subd.  6a,  sea  1547(1, 
S.  &  B.  Ann.  Stats.,  prescribing  fees  for  tramp  cases,  **  to  the  con- 
stable or  sheriff  for  each  arrest  $.50;  to  police  conviction  $1.00." 
does  not  so  clearly  indicate  an  intention  to  regulate  the  oompensar 
tion  of  the  municipal  judge  in  ti-amp  cases,  or  to  change  that  pre- 
scribed b^  geneiul  law,  as  to  warrant  the  court  in  giving  it  such  a 
construction.  Ibid. 

b.  When  the  req^uest  for  the  calling  of  a  special  meeting  of  the  county 
board  on  its  lace  satisfies  the  requirements  of  sea  664,  Stata  1898, 
a  meeting  held  in  pursuance  thereof  is  presumptively  legal    Ibid, 

6.  Such  a  request  being  signed,  when  delivered  to  the  county  clerk, 

by  eighteen  of  the  twenty-seven  members  of  the  board,  evidence 
that  the  date  of  the  meeting  was  inserted  therein  after  ''-a  few 
signatures"  had  been  affixed,  does  not  show  that  the  required  ma- 
jority of  the  board  did  not  sign  after  such  insertion.  1  bid. 
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7.  The  request,  dated  January  10,  being  that  the  olerk  call  a  special 
meeting  of  the  ooonty  board  ''at  the  oourt  house  in  the  city  of 
Eau  Claire,  for  the  purpose  ef  considering  the  report  of  the  special 
committee  on  the  tramp  question,"  it  is  immaterial  whether  the 
date  for  the  meeting  **  Jan.  23d,  11  a.  nu"  interlined  before  de- 
livery to  the  clerk,  was  inserted  after  the  name  of  the  city  or  after 
the  word  "report"  Ibid, 

8L  At  a  special  meeting  of  the  county  board  called  to  consider  the  re- 
port of  a  special  committee  on  the  "tramp  question,**  the  board 
^adopted"  such  report,  which  embodied  a  resolution  fixing  the 
fees  of  officers  in  tramp  cases,  and  took  no  further  action  on  the 
question  at  the  time,  but  afterwards  acted  on  the  assumption  that 
the  resolution  had  been  adopted  as  the  resolution  of  the  board. 
Held,  that  it  had  been  so  adopted.  Ibid, 

9,  A  resolution  of  a  oounty  board  fixing  the  fees  of  magistrates  in 
"tramp  *'  cases  at  twenty -five  cents  for  all  services  performed,  is 
hdd  to  have  been  a  reasonable  exercise  of  the  power  conferred  by 
subd.  14,  sea  669,  Stats.  1898,  it  appearing,  among  other  things,  that 
such  cases  were  very  numerous  and  could  often  be  disposed  of 
en  masse.  Ibid, 

10.  The  exclusion  of  the  opinion  of  a  magistrate  as  to  the  reasonable 
value  of  his  services  in  such  cases,  is  held,  if  erroneous,  not  to  have 
been  a  material  error,  since  the  question  of  the  reasonableness  of 
the  action  of  the  county  board  in  fixing  the  fees  was  one  for  the 
court,  and  the  opinion  of  the  witness  could  hardly  have  enlarged 
the  knowledge  of  the  oourt  Ibid 

CJouNTY  Ck>uiiTs.    See  Insurance,  6,   Trusts,  & 

Ck)UNTY  Equalization.    See  Taxation,  1-5. 

Ck>URT  AND  Jury.  See  Contracts,  8.  Descent.  8.  Master  and  Serv- 
ant. 2-4.  Municipal  Corporations,  7,  16^  1&  NBOuaRNCi;  & 
Trial.  1,2. 

COURTS. 

ConstitutionaJ  law:  Judicial  power  of  other  officers.  See  Reforma- 
tories. Taxation,  8. 
L  Sec.  2,  art.  VII,  of  the  constitution,  vesting  all  judicial  power  in 
matters  of  law  or  equity  in  certain  courts,  does  not  prohibit  offi- 
cers other  than  those  holding  judicial  positions,  strictly  so  called, 
from  acting  jjudicially.  It  only  prohibits  them  from  acting  iudi- 
cially  in  actions  at  law  or  in  equity;  tliat  is,  from  .doing  those 
things  which  were  done  in  actions  at  law  or  suits  in  equity,  accord- 
ing to  the  system  of  jurisprudence  which  prevailed  in  this  state  at 
the  time  of  the  adoption  of  the  constitution.  State  ex  reL  Ellis  tv 
Thome,    .  81 

State  and  federal  courts:  Jurisdiction,    See  Bankruptcy,  !• 
Supreme  court.    See  Appeal  and  Error.    Divorce,  1, 
2.  The  supreme  court  will  not  exercise  its  extraordinary  power  of  su- 
perintending control  over  inferior  courts  when  there  is  another 
adequate  remedy.    State  ex  reL  Tewalt  v.  Pollard^  282 

&  Sees.  4720-4728,  Stats.  1898,  inclusive,  purport  to  oonfer  original  ju- 
risdiction, in  some  respects,  upon  the  supreme  court  in  oriminal 
cases.    Seller  v.  State,  298 


Digitized  by  VjOOQIC 


Wi8.]  INDEX.  697 


4  Such  sections  were  adopted  by  the  territorial  legislature  from  Mas- 
sachusetts, and  preserved  as  part  of  the  procedure  in  criminal  cases 
under  the  constitution  of  the  state,  unmindful  that  no  power  was 
given  by  the  constitution,  or  authorized  thereby,  enabling  the  su- 
preme court  to  fully  administer  the  same.  Ibid, 

tk  There  are  three  separate  constitutional  grants  of  jurisdiction  to  the 
supreme  court:  (1)  appellate  jurisdiction,  limited  to  the  revision 
of  decisions  of  inferior  courts;  (2)  superintending  control  over  in- 
ferior courts,  being  the  power  to  control  the  course  of  ordinary 
litigation  in  such  courts  by  the  use  of  writs  named  in  the  constitu- 
tion or  authorized  thereby,  to  the  same  extent  and  in  the  same 
manner  as  such  power  was  exercised  by  the  court  of  King's  Bench 
under  the  English  system  of  jurisprudence;  (3)  jurisdiction,  by  the 
use  of  the  writs  named  in  the  constitution  for  that  purpose,  to 
protect  the  sovereignty  of  the  state,  preserve  the  liberty  of  the 
people,  and  safeguard  the  rights  of  its  citizena  IbicL 

^  The  legislature  may  devise  new  methods  of  exercising  a  grant  of 
judicial  power  to  the  supreme  court  not  dependent  upon  a  partic- 
ular constitutional  method,  but  cannot  limit  or  add  to  the  juris- 
diction itselt  Ibid, 

7.  Sees.  4720-4723,  Stats.  1898,  inclusive^  are  inoperative  except  in  so 
far  as  they  can  be  administered  under  the  appellate  power  of  the 
supreme  court.  Ibid, 

&  In  the  exercise  of  the  appellate  jurisdiction  of  the  supreme  court  in 
administering  such  statutes,  the  case  in  which  the  jurisdiction  is 
invoked  is  not  removed  from  the  trial  court  It  remains  there, 
the  jurisdiction  of  such  court  being  undisturbed  by  the  certifica- 
tion of  the  questions  to  the  supreme  tribunal,  except  as  it  is  neces- 
sarily restrained  to  await  the  decision  of  such  tribunal  Ibid, 

Circuit  courts, 
d.  Sec.  8,  art.  VII,  Const  (providing  that  circuit  courts  shall  have  "ap- 
pellate jurisdiction  from  all  inferior  courts  and  tribunals,  and  a 
supervisory  control  over  the  same,"  and  **  shall  have  the  power  to 
issue  writs  of  habeas  corpus,  mandamus,  injunction,  quo  tvarranto, 
certiorari,  and  all  other  writs  necessary  to  cany  into  effect  their 
orders,  judgments,  and  decrees,  and  give  them  a  general  control 
over  inferior  courts  and  jurisdictions  "),  is  an  absolute  grant  of  su- 
pervisory jurisdiction,  and  the  legislature  cannot  take  away  any 
part  thereof,  nor  deprive  the  circuit  court  of  the  use  of  any  com- 
mon-law writ,  whether  named  in  said  section  or  not,  necessary  to 
the  exercise  of  such  jurisdiction.  So  far,  therefore,  as  sec.  3457, 
Stats.  1898,  inhibits  the  use  of  the  writ  of  prohibition  by  the  cir- 
cuit courts  in  the  exercise  of  their  supervisory  jurisdiction,  it  is 
void.    State  ex  reL  Tewalt  v.  Pollard,  232 

County  courts.    See  Insurance,  6.    Trusts,  8. 

Jt^tices"  courts.    See  Justices'  Courts. 

Covenants.    See  Landlord  and  Tenant. 

Creditors'  Remedies.  See  Assignment  for  Benefit  of  Creditors. 
Attachment.  Bankruptcy.  Descent.  Executors.  Garnish- 
ment. Insurance,  19-22.  Judgment,  9-13,  Married  Women. 
Schools. 
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CRIMINAL  LAW  AND  PRACTICEL 

See  Fornication.    Homicide.    Indictment  and  Information.    Lar- 
ceny.   Rape.    Rsfobmatoeie& 

OrigincU  jurisdiction  of  supreme  court    See  CSourts,  8-€L 

Evidence, 

"L  A  person  accused  of  murder  Is  not  entitled  to  notice  that  an  exami- 
nation of  the  remilins  of  the  deceased  will  be  made,  some  months 
after  death,  on  behalf  of  the  proeeoution.  Hayes  v.  State,  804 
2.  Sec.  4592,  Stata  1898  (providing  a  punishment  for  the  person,  not 
lawfully  authorized,  who  disinters  a  human  body),  does  not  apf)ly 
to  exhumations  made  bj  publio  officials  with  a  view  of  ascertain- 
ing whether  a  crime  had  been  committed.  Ibid» 
8.  In  a^prosecution  for  murder,  the  fact  that  several  months  elapsed 
between  the  commission  of  the  crime  and  an  examination  of  the 
body,  affects  rather  the  weighty  of  the  testimony  of  the  person 
making  the  examination  than  its  competency.  Ibid, 

Instructions  to  jury:  **  Reasonable  doubV^ 

4  A  refusal  to  instruct  a  jury  by  calling  their  attention  to  a  particular 
circumstance  disclosed  by  the  evidence,  or  to  a  particular  portion 
of  the  evidence,  and  directing  them  to  consider  the  same  in  mak- 
ing up  their  verdict,  is  proper  in  the  absence  of  any  special  cir- 
cumstance requiring  a  different  course.  Seiler  v.  State,  298 
Qi  The  jury  in  a  criminal  case  were  instructed  that  in  considering  the 
case  they  were  not  '*to  go  bevond  the  evidence  to  hunt  up  doubts, 
nor  must  they  entertain  such  doubts  as  are  merely  chimerical, — 
matters  of  conjecture.  The  doubt,  to  justify  acquittal,  must  be 
reasonable  and  must  arise,  either  negatively  or  positively,  from  a 
candid  and  impartial  investigation  of  all  the  evidence  in'the  case: 
and  unless  it  is  such  that,  were  the  same  kind  of  doubt  interposed 
in  the  graver  transactions  of  life,  it  would  cause  a  reasonable  and 
prudent  man  to  hesitate  and  pause,  it  is  insufficient  to  authorize  a 
verdict  of  not  guilty."  Held,  misleading  and  prejudicial  in  that  it 
was  liable  to  impress  the  jury  with  the  idea  that  guilt  is  the  nat- 
ural presumption  and  that  tliey  must  And  a  doubt  from  the  evi- 
dence in  order  to  justify  an  acquittal    McAllister  v.  State,        496 

6.  The  term,  "the  graver  transactions  of  life."  as  used  in  such  instruo* 

tion.  is  held  not  an  equivalent  of  the  approved  expression,  "the 
most  important  affairs  of  lifa"  Ibid, 

7.  If  any  definition  of  reasonable  doubt  is  attempted,  it  should  be  de- 

fined as  a  doubt  which  should  cause  a  reasonably  prudent  man  to 
pause  or  hesitate  in  the  most  important  affairs  of  life,  rather  than 
as  a  doubt  which  would  control  or  govern  his  actions  or  deter  him 
from  acting  in  such  affairs.    Butler  v.  State,  102  Wis.  864^  limited. 

Ibid. 
Same:  Exceptions, 

8.  Where  many  paragraphs  in  a  charge  to  the  jury  are  not  subject  to 

criticism,  an  exception  to  **  each  and  every  portion  of  the  charge 
as  given,"  is  too  general  and  will  be  disregarded.    Hayes  v.  State, 

804 
Sentence:  Improper  statements  by  prosecutor, 

9.  Statements  by  counsel  for  the  state  when  the  accused  was  brought 

up  for  sentence  that  the  past  record  of  the  accused  was  bad  and 
that  he  should  have  a  severe  sentence,  which  were  not  shown  to 
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have  been  false  or  to  have  influenced  the  trial  judee  in  prononno- 
ing  sentence,  are  held  not  to  have  been  prejudicial,  the  CfuarUum 
of  punishment,  within  the  statute,  being  particularly  within  the 
province  of  the  trial  judge.    Hayes  v.  State,  804 

CusTOiL    See  Assignment  fob  Benefit  of  Cbeditobs,  2.    Sales,  2, 

DAMAGEa 

See  Bonds,  8l    BuiLDiNa  Ck)NTiuoTS,  &    Carriebs.    PLEADma,  1-8. 

Waters,  2-4 

1  The  plaintiff  in  an  action  for  personal  injuries  is  entitled  to  recover 
damages  for  such  suffering  and  impairment  of  abilities  as  he  is 
reasonably  certain  to  endure  in  the  future  as  the  result  of  his  in-  • 
juries;  and  an  instruction  limiting  his  right  to  recover  to  such  "as 
he  will  be  compelled  to  undergo/'  and  **  will  actually  sustain,"  is 
not  prejudicial  to  defendant.     Yerkes  v.  K  P.  B,  Co,  184 

2.  In  an  action  by  an  experienced  railroad  man  earning  $80  per  month 
to  recover  for  the  loss  of  a  leg  below  the  knee  and  other  injuries, 
an  award  of  $10,000  damages  is  held  not  excessive.  Ibid, 

Debtor  and  Creditor.  See  Assignment  for  Benefit  of  Creditors. 
Attachment.  Bankruptcy.  Descent.  Executors.  Garnish- 
ment.   Insxtrance,  19-22.    Judgment,  9-18.    Married   Women. 

SOHOOIB. 

DEEDa 
See  Trusts,  5,  C 

1.  If  a  person  conveys  land  to  another  stipulating  that  the  title  shall 
revert  to  him  upon  a  failure  of  such  other  to  fuliill  certain  condi- 
tions specified,  a.  breach  of  the  condition  occurs,  and  suoli  person 
makes  re-entry  of  the  property  or  does  something  equivalent 
thereto  for  the  purpose  of  reclaiming  the  same  pursuant  to  the 
terms  of  the  grant,  in  the  absence  of  any  equity  preventing  the 
legal  effect  of  such  facts  the  title  to  such  property  will  therebv 
become  revested  in  such  person  as  absolutely  as  it  was  before  such 
oonveyance  was  made.    Maginnia  v.  Knickerbocker  Ice  Co.        885 

SL  In  the  circumstances  stated,  the  grantor,  having  reclaimed  the  prop- 
erty, may  invoke  judicial  remedies  in  respect  thereto,  pleading  his 
title  in  general  terms  the  same  as  if  no  disturbance  thereof  had 
occurred  by  reason  of  the  grant  upon  condition.  Ibid, 

8.  If  a  person  conveys  property  to  another,  coupled  with  a  condition 
the  breach  of  which  will,  if  taken  advantage  of,  cause  the  title  to 
revert  to  him,  the  condition  being  to  secure  the  payment  of  money 
or  the  performance  of  an  obligation  the  breach  of  which  can  be 
fairly  measured  in  money  by  some  established  rule,  the  particular 
thing  to  be  done  or  tlie  particular  time  of  the  doing  thereof  not 
being  made  essential  and  of  the  very  essence  of  the  contract,  under 
some  circumstances  a  court  of  equity,  by  an  arbitrary  rule  of  con- 
struction peculiar  to  that  jurisdiction,  may  say  the  parties  did  not 
intend  the  full  effect  of  their  language,  but  purposed  to  have  the 
condition  stand  as  security  for  the  performance  of  the  obligation 
or  the  paypient  of  an  equivalent  in  money.  I  bid, 

4  By  the  arbitrary  rule  referred  to,  contract!  may  be  judicially  made 
to  read  contrary  to  the  literal  or  reasonable  meaning;  of  the  lan- 
guage thereof,  measured  by  ordinary  rules  for  judicial  construo- 
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tion,  and  then  enforced  according  to  the  intention  of  the  parties 
as  judicially  declared.  Ibid 

6.  The  nile  of  construction  above  indicated  applies  to  prevent  a  for- 
feiture where  the  circumstances  are  such  as  to  fall  within  the 
jurisdiction  of  equity  and  the  person  seeking  the  benefit  thereof  is 
not  guilty  of  having  wilfully  or  inexcusably  violated  his  obliga- 
tion. Ibid, 

6.  The  beneficiary  of  a  condition  in  the  conveyance  of  property,  for 

the  breach  of  which  the  title  thereto  maj;  revert  to  him,  may  lose 
the  benefit  thereof  by  conduct  rendering  it  inequitable  for  him  to 
insist  upon  the  forfeiture  as  stipulated.  Ibid, 

7.  Mere  silence  is  not  sufficient  to  waive  a  forfeiture;  but  silence  on 

one  side  and  conduct  in  good  faith  relying  thereon  on  the  other, 
wherel^  such  other  is  placed  in  such  a  situation  that  he  will  be 
greatly  damaged  if  the  apparent  attitude  of  his  conditional  grantor 
be  changed  effectively,  will  bind  such  grantor  as  a  waiver  of  the 
benefit  of  the  condition.  Ibid, 

8.  Mere  silence  will  not  operate  as  a  waiver  of  the  benefit  of  a  condition 

in  case  of  an  intentional  breach  thereof,  though  the  conditional 
grantee  incur  expense  which  would  operate  to  his  prejudice  if  the 
grantor  were  thereafter  permitted  to  insist  upon  the  forfeitura 

Ibid, 

Definitions.    See  Words  and  Phrases. 

Delay  barring  relief.  See  Judgment,  4, 5.  Justices'  Courts,  2,  Sales,  a 

Dental  Examiner&    See  Physicians  and  Surgeons. 

Depositaries.    See  Banks  and  Banking.    Garnishment. 

Depositions.    See  Evidence,  & 

Deposits  in  Ck^URT.    See  Insurance,  la    Justices'  Courts,  7. 

DESCENT  AND  DISTRIBUTION. 
See  Corporations,  3.    Executors. 

1.  A  daim  against  the  estate  of  a  deceased  person,  not  allowable  in  the 

administration  proceedings  because  it  is  contingent  in  character, 
is  not  affected  by  any  statute  of  limitations  while  such  character 
exists.    South  Milwaukee  Co.  v.  Murphy,  614 

2.  If  a  claim  against  the  estate  of  a  deceased  person  remains  contin- 

gent until  after  the  time  limited  for  filing  claims  in  the  adminis- 
tration proceedings,  but  subsequently  becomes  absolute,  and  assets 
shall  have  been  paid  to  legatees  or  next  of  kin  of  the  deceased,  an 
action  will  lie,  under  sec.  8269,  Stats.  1898,  in  favor  of  the  claimant 
against  such  legatees,  and  under  the  circumstances  specified  in  ch. 
141,  Stats.  1898,  against  the  next  of  kin  of  the  deceased,  to  recover 
the  value  of  such  assets  or  sufficient  thereof  to  satisfy  such  claim. 

Ibid, 

&  An  action  under  sea  8269  is  for  the  recovery  of  money  only.   Issues 

of  fact  ioined  therein  are  triable  by  a  jury  as  a  matter  of  right, 

hence  the  action  is  one  at  law.  Ibid, 

4  Sec.  8269  creates  a  liability  different  from  any  existing  at  common 
law.  It  acts,  upon  ^he  conditions  therein  mentioned,  creating  a 
legal  liability  resting  upon  an  implied  promise  by  the  legatees  and 
next  of  kin  to  pay  the  claims  therein  provided  for,  to  the  extent 
therein  mentioned.  Jbid, 
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Discretion.  See  Appeal,  a  Evidence,  2,  Judgment,  1.  Justices' 
Courts,  1,  2,  6.  Municipal  Corporations,  14,  Physicians  ani> 
Surgeons,  8.  9. 

Disinterment  of  dead.    See  Criminal  Law,  3. 
District  Attorney.    See  Criminal  Law,  9. 

DIVORCR 

1*  Although  sec.  8041,  Stats.  1898,  limiting  to  six  months  the  time 
within  which  an  appeal  may  he  taken  from  so  much  of  a  judgment 
of  divorce  as  dissolves  the  marriage  hond,  does  not  take  away  the 
right  to  appeal  after  said  time  from  other  portions  of  the  judgment, 
the  supreme  court  cannot,  as  a  court  of  equity,  on  an  appeal  so 
taken  from  other  portions  of  the  judgment,  assume  jurisdiction  of 
the  whole  case  and  review  the  portion  granting  the  divorce.  Mar^ 
tin  V.  Martin,  314 

2.  The  courts  of  this  state  possess  no  powers  in  divorce  actions  except, 
such  as  are  conferred  on  them  hy  statute.  Ibtd. 

&  In  a  divorce  action  brought  by  the  wife  it  is  Tield  that  upon  a  final 
division  she  should  have  two  fifths  in  value  of  the  whole  property 
of  the  defendant,  including  all  property  held  by  her  which  was  de- 
rived from  him,  together  with  an  aliowanoe,  charged  upon  the  real 
estate  retained  bv  him,  for  the  care,  maintenance,  and  education 
of  the  children,  the  latter  allowance  subject  to  revision  from  time 
to  tima  IbicL 

Docket.    See  Justices'  Courts,  8,  4 

Duress.    See  Partnership. 

EJECTMENT. 
See  Exchange  of  Property.    Gifts. 

1.  Prior  to  the  commencement  of  an  action  of  ejectment  the  land  had 

been  conveyed  to  persons  not  parties  to  the  action  and  they  were 
in  the  actual  occupancy  of  the  land,  though  the  conveyance  was 
not  recorded  until  after  the  notice  of  lis  pendens  was  filed.  There- 
after they  contracted  to  sell  the  land  to  one  B..  not  a  party  to  the 
action,  and  he  went  into  actual  possession  and  so  continued  until 
judgment  in  the  ejectment  suit,  which  was  rendered  prior  to  the 
enactment  of  ch.  152,  Laws  of  1901.  Held,  that  such  judgment  was 
not  binding  upon  B.^8  grantors  nor  upon  £.  himself,  and  that 
upon  his  application  in  the  action  its  enforcement,  as  against  him, 
by  writ  of  possession  should  be  restrained.   Cypreanaon  v,  Berge.  260 

2.  Where  a  mortgage  was  recorded  before  the  commencement  of  an 

action  of  ejectment  involving  the  mortgaged  lands,  to  which  the 
mortgagee  was  not  made  a  party,  the  judgment  does  not  in  any  way 
affect  or  impair  his  rights  as  mortgagee.  «/•  L,  Gates  Land  Co,  v. 
Olds,  26a 

ELBonoNS:  Apportionment    See  Counties,  1. 

EMINENT  DOMAIN. 

See  Street  Railways. 

1.  The  declaration  of  the  legislature  that  a  particular  use  is  public,  so 
far  as  concerns  the  taking  of  private  property  therefor,  is  binding: 
upon  the  courts  unless  so  manifestly  wrong  as  not  to  admit  of  a 
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reasonable  doubt  on  the  question.  Chicago  db  K  W»  B,  Co.  v, 
Moi^house,  1 

2.  Sea  1881a,  Stat«.  1898  (authorizing  railway  companies  to  condemn 
land  for  branches  and  spur  tracks  to  "any  mill,  elevator,  store- 
house .  .  .  or  other  industry  or  enterprise"),  is  valid,  and  the 
taking  of  land  for  such  a  purpose  is  a  taking  for  a  "public  use,** 
even  though  the  spur  track  to  be  constructed  will  run  to  a  single 
industry  (in  this  case  the  ice  houses  of  a  single  owner),  if  the  pur- 
pose of  the  company  is  to  maintain  and  o|)erate  such  track  as  a 
part  of  its  railway  system  and  all  persons  will  have  the  right  to  be 
served  thereby  without  discrimination:  and  where  such  is  in  good 
faith  the  purpose  of  the  company,  it  is  immaterial  that  it  has  been 
induced  to  undertake  the  establishment  of  the  spur  track  by  the 
promise  of  the  proprietors  of  the  single  industry  to  furnish  a  large 
amount  of  business  and  to  bear  a  large  part  of  the  expense.    IbidL 

8.  The  establishment  of  a  railroad  as  a  purely  private  enterprise  can- 
not be  legitimately  aided  by  the  power  of  eminent  domain.  Ma^ 
ginnU  v.  Knickerbhoker  Ice  Co,  385 

4  The  doctrine,  that  if  a  railroad  company  takes  possession  of  land  for 
a  public  way.  the  owner  thereof  not  objecting,  the  latter  will  be 
presumed  to  have  consented  thereto  and  impliedly  agreed  to  ac- 
cept a  just  compensation  therefor  and  consented  to  rely  upon  the 
statutory  method  of  obtaining  the  same,  has  no  application  to  a 
case  where  the  rights  of  the  parties  are  defined  by  a  written  in- 
strument Ibid. 

5.-  If  a  railway  corporation  takes  possession  of  land  for  a  private  pur- 
pose, its  right  to  do  so  resting  in  a  grant  by  the  owner  thereof, 
and  it  subsequently  loses  that  right  by  forfeiture  to  such  owner,  it 
cannot  thereafter  defy  such  owner  and  continue  to  enjoy  his  prop- 
erty because  it  might  successfully  proceed  in  good  faith  to  acouire 
it  for  a  public  purposa  Ibid. 

Entirk  Contract.    See  Schooia 

Entries  in  books,  eta    See  Evidence,  8, 4 

Equity.  See  Attachment.  Bankruptcy,  2,  a '  Banks  and  Baitkinq,  a 
Corporations,  5, 8.  Deeds.  Divorce.  FRAua  Judgment,  9-13. 
Specific  Performance    Trusts.    Wills,  1-8. 

Escrow.    See  Garnishment. 

Estates  of  Decedents.  See  Banks  and  Baitono,  &  Descent  and 
Distribution.  Executors.  Insurance,  ft,  9,  la  Trusts,  8,  4. 
Wills. 

EVIDENCE. 

See  Appeal^  16.  Assignment  for  Benefit  of  Credttorsl  Billb  and 
Notes,  8-5.  Bdildinq  Contracts,  4-e.  Certiorari,  1.  4*  5.  Con- 
tracts, a  Counties,  8, 6, 10.  Criminal  Law,  l-a  Fornication. 
Homicide,  1,  4.  Larceny,  a  Libel,  2.  Master  and  Servant,  5^ 
Municipal  Corporations,  8,  4,  7,  15-17.  Physicians  and  Sur- 
geons, 1,  2,  a  Rape.  Sales,  1.  Taxation,  6,  7.  Vendor  and  Pur- 
chaser, a    Wills,  4-a 

1.  The  rule  in  regard  to  the  use  of  ordinary  photographs  upon  the  trial 
of  a  cause  for  the  better  understanding  oy  the  "jury  of  the  evidence 
or  the  merits  of  the  case,  applies  to  photographs  taken  by  the  aid 
of  X-raya    Maiich  v.  Hartford,  40 
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2,  Whether  a  photograph  is  proper  or  not  in  any  particular  situation 
upon  the  trial  of  a  case  is  a  matter  within  the  sound  discretion  of 
the  trial  judge,  and  his  determination  cannot  be  disturbed  if  there 
was  any  reasonable  ground  therefor.  Ibid. 

B,  In  order  to  authorize  the  reception  in  evidence  of  **  entries  in  a  book 
or  other  permanent  form,"  under  sea  4189,  Stats.  1898,  there  must 
be  compli^ce  with  the  provisions  of  said  section  requiring  proof 
that  the  entries  were  made  in  the  usual  course  of  business,  con- 
temporaneous with  the  transactions  to  which  they  relate  and  as 
part  of  or  connected  with  such  transactions,  and  that  they  are  true 
and  correct  to  the  best  of  the  knowledge  and  belief  of  the  custo- 
dian producing  them.  [Whether  entries  on  loose  sheets  of  paper 
may  ever  be  deemed  to  be  in  such  permanent  form  as  to  be  admis- 
sible under  said  section,  not  determined.]    Kelley  v.  Crawford^  368 

4  Unless  it  is  shown  that  the  entries  in  a  book  were  contemporaneous 
with  the  transaction  to  which  they  are  claimed  to  relate,  and  that 
they  are  true  and  correct,  as  prescribed  by  sea  4189,  Stata  1898,  the 
book  is  not  admissible  in  evidence  under  that  section.  Milwaukee 
Trust  Co.  V.  Warren,  505 

Qi  Testimony  of  the  assistant  custodian  of  a  public  museum  that  he 
had  been  requested  by  one  of  the  trustees  to  keep  the  time  of  the 
plaintiff;  that  for  a  period  of  about  two  months  he  put  down 
the  date  and  the  time  on  a  separate  slip  of  paper  each  day;  that 
shortly  afterwards  he  transcribed  the  same  correctly  from  tho 
slips  to  a  sheet  of  paper  and  threw  the  slips  awa^;  and  that  the 
sheet  was  correct  so  far  as  he  knew. —  is  held  a.  sufficient  foundation 
to  warrant  the  admission  of  the  paper  in  evidence.  Nehrling  v. 
Eerold  Co.  558 

6.  Parol  evidence  is  admissible  to  show  acts  of  a  public  body  entirely 

omitted  from  the  record  thereof,  imless  the  law  imperatively  re- 
quires that  ail  matters  must  appear  of  record  and  makes  the  rec- 
ord tho  only  evidence.  Ibid, 

7.  Where  the  records  of  a  public  body  make  no  mention  of  resolutions 

claimed  to  have  been  adopted  by  it,  it  is  not  necessary,  in  order  to 
warrant  the  admission  of  such  resolutions  in  evidence,  that  the  fact 
of  their  passage  be  established;  but  they  may  be  admitted  upon  a 
prima  facie  showing  to  that  effect,  leaving  it  open  to  the  opposite 
party  to  prove  that  they  were  not  in  fact  adopted.  Ibid, 

8.  Where,  on  appeal,  a  cause  was  remanded  with  directi9ns  to  consider 

and  decide  a  single  question  upon  the  competent  evidence  already 
received  and  such  additional  evidence  as  might  be  offered,  it  was 
not  necessary,  upon  such  second  hearing,  that  the  evidence  incor- 
porated into  the  bill  of  exemptions  on  the  appeal  should  be  read  to 
the  court  in  order  to  entitle  it  to  consideration  as  bearing  on  the 
question  to  be  decided;  nor,  where  depositions  had  been  incorpo- 
rated into  the  bill,  was  it  necessary  ta  show  that  the  witnesses 
themselves  could  not  be  produced  at  the  time  of  the  second  hear- 
ing.   HUl  V,  American  Surety  Co,  637 

9.  The  bill  of  exceptions,  stipulated  and  certified  to  contain  all  the  evi- 

dence, was  admissible  to  prove  what  evidence  bad  been  introduced 
on  the  former  hearing.  Ibid, 

EXCHANGE  OF  PROPERTY. 

In  an  action  of  ejectment  the  evidence  (stated  in  the  opinion)  is  hdd 
insufficient  to  sustain  defendant's  contention  that  he  acquired  title 
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to  the  laud  in  controversy  under  an  executed  oral  contract  with 
plaintiff  to  exchange  other  lands  therefor.    Ccuey  tx  Ccuile,        83 

ExcEPTioKS.    See  Criminal  Law,  a 

Execution.    See  Bankbuptct,  2.    Judgment,  It 

EXECUTORS  AND  ADMINISTRATORa 

See  Baneb  and  Bankinq,  5.   Descent.  Insurance,  0, 8,  Id  Trust6»S;  4 

Wills. 

1.  If  a  liability  exists,  rightl  j  called  a  debt,  not  absolute,  and  there  is 
no  way  by  which  it  can  be  determined  whether  it  will  ever  assume 
that  character,  it  is  contingent  and  not  affected  bv  the  statutes  of 
ponclaim  regarding  the  filing  of  claims  against  tne  estates  of  de- 
ceased person&    South  Milwaukee  Co,  v.  Murphy,  614 

2b  A  debt,  so  long  as  it  is  wholly  unknown  whether  there  will  ever  be 
an  absolute  liability  to  discharge  it,  is  a  mere  continent  claim.  A 
subscription  liability  to  pay  for  stock  in  a  corporation  is  of  that 
character.  Ibid, 

Exemplary  Damages.    See  Waters,  4 

Exhumation.    See  Criminal  Law,  2. 

Expert  Testimont.    See  Counties,  10. 

Fees  of  magistrates.    See  Counties,  4-10l 

Findings  of  fact    See  Appeal.  11-14,    Frauix 

Fire  Insurance.    See  Insurance,  1-5. 

Fires  negligently  set    See  Negligence,  & 

Foreclosure.    See  Judgment,  2,  7,  8,  la 

Forfeitures.    See  Deeds.    Eminent  Domain,  6.    Insttrakoii^  18-23L 

FORNICATION. 

A  jury  may  properly  decide  in  favor  of  the  state  in  a  prosecution  for 
fornication,  on  the  issue  as  to  the  previous  chaste  character  of  the 
female  participant  in  the  offense,  on  her  evidence  alone^  though 
they  may  discredit  her  evidence  as  to  some  of  the  partioolars  of 
the  criminal  intimacy.    Seiler  v.  States  29& 

FRAUD. 

See  Bills  and  Notes,  2, 8.    Building  Contracts,  5,  G.    Corporations, 
4.    Insurance,  1-4    Trusts,  L 

"L  In  an  action  to  set  aside  the  discharge  of  a  mortg;age  a  finding  that 
the  plaintiff  (a  married  woman)  executed  the  satisfaction  piece  and 
delivered  it  to  the  defendant  and  that  it  was  signed  by  plaintiff  as 
security  for  the  debt  of  her  husband,  is  field  to  negative  alleged 
fraud  in  procuring  the  satisfaction.    Fitzgerald  v,  Dunn,  87 

2i  In  pleading  fraud  it  must  be  made  to  appear  from  the  facts  alleged, 
independent  of  mere  conclusions,  that  if  the  allegations  are  true 
a  fraud  has  been  committed.    New  Bank  v.  Kleiner,  287 
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FRAUDS.  STATUTE  OF. 

See  Vendor  and  Purchaser,  a     Wills,  8L 

An  oral  contract  to  work  for  one  year  commencing  at  a  future  time 
is  void  under  sec  2307,  Stats.  1898;  and  part  performance  does  not 
validate  it  so  as  to  defeat  a  recovery  quantum  meruit,  on  the 
ground  that  the  contract  was  entire  and  that  plaintiff  quit  work, 
without  valid  excuse,  before  the  end  of  the  year.  Dralieim  v,  Evi" 
son,  27 

Fraudulent  CJonveyances.    See  Bankruptcy.    Judgment,  IL 
Future  Suffering.    See  Damages,  1. 

GARNISHMENT. 

Honey  deposited  in  a  bank  to  be  paid  to  the  principal  defendant  upon 
delivery  by  him  of  an  approved  deed  is  not  subject  to  garnishment 
prior  to  delivery  of  the  cieed.    Becker  v,  Becker,  24 

GIFTa 

See  Bonds,  (k 

In  an  action  of  ejectment  by  part  of  the  children  of  the  person  who 
held  the  record  title  at  the  time  of  his  death,  against  another  son 
who  was  in  possession  claiming  title  under  an  alleged  parol  gift 
from  his  father,  the  evidence,  eliminating  documentary  evidence 
erroneously  admitted  and  all  inferences  therefrom,  is  Jieid  to  show, 
b^  an  overwhelming  preponderance  against  the  findings  of  the 
trial  court,  that  there  was  such  a  parol  ^ift,  followed  by  complete 
possession  and  extensive  and  valuable  improvements  m  reliance 
thereon.    Kelleyv.  Crawford,  868 

Guardian  ad  litem.    See  Trusts,  4. 

HiGHWATa  See  CJoNSTiTUTioNAL  Law.  Municipal  Corporations^  8-18. 

HOMICIDE. 
See  Criminal  Law,  1-a 

L  The  evidence  (stated  in  the  opinion)  is  held  sufficient  to  sustain  a 
conviction  of  manslaughter  in  the  first  degree  under  sec.  4346, 
Stats.  1898  (the  killing  of  a  person  without  design,  while  engaged 
in  the  perpetration  of,  or  in  attempting  to  perpetrate,  a  misdemeanor, 
in  cases  where  such  killing  would  have  been  murder  at  the  common 
law).    Hayes  v.  State,  804 

2,  Where  a  person  was  killed  during  an  affray,  a  participant  in  the 
affray  who  acted  with  others  in  committing  an  assault  and  battery 
upon  the  deceased  may  be  guilty  of  manslaughter  in  the  first  de- 
gree as  defined  by  sea  4346,  Stats.  1898,  even  though  he  did  not 
strike  the  fatal  blow.  Ibid, 

&  In  such  a  case  a  statement  of  the  attorney  for  the  prosecution,  in 
opening  the  case,  that  it  would  be  shown  that  the  deceased  came 
to  his  death  by  **  external  violence  inflicted  by  the  defendant,"  is 
'held  not  to  have  prejudiced  the  defendant,  where  his  attorney  was 
not  misled  thereby  into  believing  that  the  prosecution  elected  to 
rely  upon  that  cause  of  death.  Ibid, 

4  In  a  prosecution  for  murder  the  intent  to  kill  is  not  to  be  judged 
alone  from  the  act  causing  the  death,  but  must  be  gathered  from 
Vol.  112— 45 
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all  the  surrounding  ciroumstances.  Thus,  the  fact  that  one  perBon 
Btabe  another  in  a  vital  part  of  the  body  does  not  conolusiyely  show 
an  intent  to  kill.  IbidL 

Husband  akd  Wife.    See  Divorce.    Married  Women. 

lOB  AND  Snow  on  sidewalka    See  Municipal  Corporations,  7-0, 18^  1& 

INDICTMENT  AND  INFORMATION. 

If  an  information  charges  two  offenses  and  there  is  a  general  verdiot 
of  guilty,  and  sentence  is  passed  upon  one  charge  only,  and  the  in* 
struotions  preserved  in  the  recora  indicate  that  the  other  charge 
was  withdrawn  before  submission  of  the  case  to  the  jury,  the  pre- 
sumption win  be  entertained  that  the  court  record  of  the  trial  is 
in  harmony  therewith.    Seiler  v.  State,  808 

Infants.    See  Judgment,  2.    Trustees.  4. 

Inheritance,  Injury  ta    See  Landlord  and  Tenant. 

Injunction.    See  Corporations,  ft. 

Instructions  to  Jury.  See  Crdhnal  Law,  4-&  Damages,  1  LaRt 
CENT,  4.  Municipal  Corporations*  10^  17.  Negligence^  1,  2,  4^  6, 
7.    Sales,  4.    Trial^  8-6, 13. 

INSURANCE. 

Fire,  See  Assignment  for  Benefit  of  Creditors. 
L  In  order  to  render  a  standard  policy  of  fire  insurance  void  because 
of  **  false  swearing  by  the  assured  touching  some  matter  relating 
to  the  insurance  or  the  subject  thereof/'  the  false  swearing  mn^ 
have  been  knowingly  and  wilfully  done.  It  is  not  enough  that  it 
occurs  through  mistake,  carelessness,  or  inadvertence,  or  even  in 
unreasonable  reliance  on  information  derived  from  others.  Beyer 
V.  St  PatU  F.  iSt  M.  Ins,  Co.  138 

8l  Proofs  of  loss  uuder  a  fire  insurance  policy  were  made  on  printed 
forms  furnished  by  the  insurer  for  general  use  and  contained  no 
declaration  that  the  assured  had  personal  knowledge  as  to  the  facts 
stated  therein.  The  form  evidently  contemplated  declarations  by 
the  assured  as  to  the  acts  of  others,  and  the  policy  only  required 
that  the  proofs  should  give  the  knowledge  and  belief  of  the  assured. 
He/d  sufficient  to  warrant  the  assured  in  assuming  that  the  informa- 
tion called  for  might  be  given  upon  information  and  belief  if  she 
had  not  knowledge.  Ibid, 

8.  Wilful  fraud  cannot,  as  matter  of  law,  be  attributed  to  an  illiterate 
farmer's  wife  because,  in  proofs  of  loss,  she  scheduled  second-hand 

goods  with  their  full  original  cost,  where  the  policy  might  fairly 
e  understood  to  demand  this,  by  requiring  schedules  to  be  ma^ 
in  which  should  be  inserted  '*the  cost  of  each  article  "  IbidL 

4  In  an  action  on  a  policy  of  fire  insurance  the  evidence  (discussed  in 
the  opinion)  is  hdd  sufficient  to  sustain  findings  of  the  special  ver- 
dict that  in  making  proofs  of  loss  the  assured  did  not  wilfully 
swear  falsely  as  to  ownei*8hip  of  portions  of  the  destroye4  property, 
as  to  the  quantity  of  articles,  such  as  family  supplies  and  hay  and 
grain  on  the  farm,  on  hand  at  the  time  of  the  me,  or  as  to  valuea 

IbidL 
5.  Under  a  policy  insuring  under  separate  headings  "camp  equipage** 

a.nH   **  fva.crnna    alAiorha    a.ni\  Viu.rnAaaAa  in  Kai*na  **  ^.Ka   noan«>A/1  miflrki; 
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recover  under  the  latter  classification  for  the  loss  of  a  wagon  while 
in  a  bam,  although  It  may  have  been  used  in  connection  with  a 
lumber  camp  at  other  times;  and  a  classification  of  the  wagon  as 
camp  equipage  in  an  inventory  made  after  the  policy  was  written 
and  without  reference  to  it,  would  not  be  significant  upon  the  in- 
tention of  the  parties  in  making  the  contract  of  insurance.  Ibid. 
Life:  Benefit  societies:  Appointment  of  beneficiary  bytvill 

6.  By  the  terms  of  a  benefit  certificate  the  beneficiary  was  to  be  the 

friend  of  the  assured  whom  he  might  designate  in  his  last  will 
Held,  that  if  the  benefioiarv  so  designated  is  entitled  to  the  insur- 
ance money  he  is  entitled,  to  it  under  the  certificate,  not  under 
the  will,  and  it  is  not  properly  a  part  of  the  estate  of  the  assured 
for  administlration  in  the  probate  court  Ledebuhrv,  Wisconsin 
Tmst  Co,  657 

7.  The  issuance  of  such  a  certificate  was  a  waiver  of  any  by-law  of  the 

insurer  violated  by  naming  as  a  benefic^ury  the  person  so  desig- 
nated, or  by  naming  him  in  that  manner.  Ibid, 

S,  Even  if  the  charter  of  the  insurer  required  that  the  beneficiary  be 
named  in  the  certificate,  that  fact  is  not  available  to  defeat  a  re- 
covery by  the  beneficiary  designated  in  the  manner  provided  in 
the  certificate^  no  statute  or  rule  of  public  policy  being  violated  hv 
such  designation.  I  Ma, 

"S.  Where  a  benefit  certificate  provided  that  the  beneficiar^r  should  be 
the  friend  of  the  assured  whom  he  might  designate  in  his  will,  and 
the  will  gave  the  insurance  money  to  a  person  named.  **  with  the 
express  understanding  "  that  he  pay  certain  debts  of  the  assured, 
the  appointment  was  complete  without  payment  of  such  debts: 
but  the  appointment  and  a  realization  upon  the  certificate  carried 
therewith  an  obligation  to  pay  the  debts,  which  might  be  enforced 
by  any  one  interested.  *  Ibid, 

10.  In  an  action  upon  such  a  certificate  by  the  beneficiary  designated 

in  the  will  of  the  assured,  the  money  was  paid  into  court  and 
plaintifiTs  right  to  it  was  contested  by  the  personal  representative 
of  the  assured,  who  claimed  it  as  a  part  of  the  estate.  Held,  that 
upon  a  recovery  by  plaintiff  he  was  entitled  to  costs  payable  out 
of  the  estata  Ibid, 

Same:  CJuinge  of  beneficiary:  Waiver  of  rides. 

11.  Under  a  life  insurance  policv  the  insured  had  the  right  to  change 

the  beneficiary  by  filing  with  the  company  a  written  request,  duly 
acknowledged,  accompanied  by  the  policy.  He  sent  the  policy  to 
the  company  with  a  written  request  for  a  change,  but  the  request 
was  not  acknowledged,  and  the  company,  retaining  the  policy, 
sent  a  blank  application  to  its  local  agent,  with  instructions  to 
have  it  signed  and  properly  acknowledged.  Before  this  was  done 
the  insured  died.  Heldt  that  the  beneficiary  had  not  been  changed. 
Berg  v,  Damkoehler,  587 

12.  After  the  death  of  the  insured  in  such  a  case  the  company  could 

not  waive  compliance  with  its  rules  in  respect  to  change  of  benefi- 
ciary, or  affect  the  legal  rights  of  the  persons  interested,  by  paying 
the  money  into  court  Ibia, 

Same:  Forfeiture:  Waiver:  Assignment  of  policy:  Limiting  liability, 

13.  If  the  holder  of  a  policy  of  life  insurance  providing  that  it  shall  be 

forfeited  for  failure  to  make  any  payment  due  tnereon  to  the  in- 
surance company  at  the  time  agreed  upon,  makes  a  payment  after 
default,  the  mere  retention  of  the  money  by  the  company,  a  receipt 
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being  delivered  to  the  proper  person  indicating  such  retention  to 
be  upon  condition  of  the  assured  being  able  to  establish,  satis- 
factorily, certain  facts  specified,  does  not  waive  the  forfeiture. 
McQuillan  v.  Mutual  Reserve  Fund  Life  Asso,  665 

14  Under  the  circumstances  above  indicated,  retention  of  the  money 
without  bringing  home  to  the  attention  of  the  proper  person  any 
condition  afBxed  thereto,  or  the  retention  of  the  money  for  an  un- 
reasonable length  of  time  after  knowledge  has  been  brought  home 
to  the  company  that  the  facts  requisite  to  save  the  policy  from 
forfeiture  cannot  be  established,  waives  the  forfeitura  Ibid, 

15.  Where  a  policy  of  insurance  has  been  assigned,  by  permission  of  the 

insurance  company,  to  a  creditor  of  the  assured,  under  such  cir- 
cumstances as  to  vest  in  the  assignee  the  whole  beneficial  interest 
in  the  policy  and  render  it  necessary  for  the  assignee  to  make  the 
payments  necessary  to  preserve  the  policy,  all  notices  required  by 
the  terms  thereof  to  be  given  to  the  nolder  of  the  same  should  be 
given  to  such  assignee.  Ibid^ 

16.  If  the  assignee  of  a  policy  of  insurance,  holding  the  whole  beneficial 

interest  therein,  allows  it  to  lapse  by  failing  to  pay  an  instalment 
of  money  due  thereon  at  the  proper  time  and  thereafter  makes 
payment  thereof,  he  will  not  be  affected  by  any  condition,  affixed 
by  the  company  to  the  retention  of  the  money,  not  brought  home 
to  him.  IlmL 

17.  An  insurance  company  may,  by  contract,  affix  such  conditions  as  it 

sees  fit  to  the  assignment  of  its  policies.  Ibid 

18L  a  policy  of  life  insurance  having  been  assigned  to  a  creditor  of  the 
assured  by  consent  of  the  assurer  —  the  policy  providing  that  in 
such  circumstances  the  whole  beneficial  interest  therein  shall  vest 
in  the  assignee  and  that  upon  the  death  of  the  assured  the  liability 
of  the  company  shall  be  limited  to  the  amount  due  such  assignee 
from  the  assured  and  payments  made  by  the  former  to  keep  up  the 
policy  —  and  the  assignee,  after  making  proof  of  the  death  of  the 
assured,  having  assigned  the  policy  to  the  widow  of  the  a^ured, 
who  was  the  beneficiary  named  in  the  policy  but  consented  to  the 
first  assignment,  such  widow's  interest  is  limited  to  the  amount 
due  her  assignor  at  the  time  of  the  death  of  her  husband  and  the 
amount  paid  by  such  assignor  to  keep  up  the  policy.  Ibid. 

19.  A  provision  in  a  policy  of  life  insurance  that  "  claims  by  any  creditor 

as  beneficiary  or  assignee  shall  not  exceed  the  amount  of  the  actual 
bona  Me  ind.ebtednebs  "  of  the  assured  to  him  at  the  time  of  death, 
together  with  any  payments  made  by  such  creditor  on  the  policy, 
with  interest,  and  that  the  policy  "  as  to  all  amounts  in  excess 
thereof  shall  be  null  and  void  "  —  is  applicable  in  the  case  of  an 
assignment  of  the  policy  as  collateral  security.  Ibid 

20.  The  consent  of  the  insurer  to  such  an  assignment  and  the  giving  of 

directions  as  to  how  it  should  be  effected  did  not  waive  the  pro- 
vision above  quoted.  J  mcL 

2L  A  clause  in  a  policy  rendering  it  incontestable  after  five  years,  ex- 
cept for  certain  specified  causes,  did  not  alter  the  effect  of  the  pro- 
vision above  quoted  upon  an  assignment  duly  made  to  a  creditor 
of  the  assured.  Ibid 

22.  Where  the  policy  was  assigned  to  a  city  to  secure  payment  of  moneys 
theretofore  paid  by  the  city  for  the  relief  of  the  assured  as  a  pauper, 
and  to  reimburse  it  for  such  sums  as  it  might  thereafter  expend 
for  the  same  purpose,  the  city  became  a  creditor  of  the  assured. 
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within  the  meaning  of  the  provision  above  Quoted,  although  the 
relief  of  a  pauper  would  not  ordinarily  create  the  relation  of  debtor 
and  creditor.  ,  IbicL 

Accident:  •*  Unnecessary  exposure  to  danger, ^ 

23.  In  the  absence  of  circumstances  of  excitement,  haste,  or  other  peril 
so  imminent  and  engrossing  as  to  force  his  attention  away  from 
the  danger  incurred  by  his  conduct,  one  who  places  his  wrist  in 
front  of  the  muzzle  of  his  gun,  loaded  and  cocked,  as  he  reaches  for 
it  to  draw  it  towards  him  through  a  fence,  unnecessarily  exposes 
himself  to  danger,  within  the  meaning  of  an  accident  policy  ex- 
cluding from  the  risk  disability  "  resultmg  wholly  or  partly,  directly 
or  indirectly,  from  .  .  .  unnecessary  exposure  to  danger."  Sar- 
gent V.  Central  Ace  Ins,  Co,  29 

Intent.    See  Homicide,  4    Labceny,  4.    Rape. 

Joinder. 
Of  cause  of  action.    See  Judgment,  9, 10.    Street  Railways,  2l 
Of  partiea    See  Jxtdoment,  9, 10,  la    Street  Railways,  2l 

JUDGMENT. 

Incomplete  judgrnent:  Waiver  of  defect    See  Appeal,  !?• 
Inclusion  pf  subsequent  daims.    See  Attachment. 
For  money  deposited  in  court    See  Justices*  Courts,  7. 
Vacating  judgment:  Excusable  neglect:  Terms, 

1.  Upon  a  motion  under  sec.  2S32,  Stats.  1898,  to  vacate  a  judgment  and 

for  leave  to  defend,  if  the  papers,  including  the  proposed  answer, 
show  that  the  moving  party  has  a  good  defense  and  that  judgment 
has  been  suffered  through  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,  it  is  an  abuse  of  discretion  to  refuse  relief.  Bloor 
V,  Smithy  840 

2.  On  an  application  to  vacate  a  judgment  foreclosing  a  mortgage  it 

appeared  that  when  the  action  was  .commenced  the  applicant  was 
a  girl  imder  age,  without  knowledge  or  understanding  of  the  steps 
necessary  to  protect  her  interests;  that  the  mortgjaged  property 
consisted  chiefly  of  the  homestead  of  her  father  which  he  had  de- 
vised in  trust  for  the  benefit  of  the  applicant  and  other  heirs;  and 
that  the  guardian  ad  litem  appointed  at  the  instance  of  the  plaint- 
iffs failed  to  call  the  attention  of  the  court  to  a  perfectly  good  de- 
fense of  which  both  he  and  the  plaintiffs  must  have  had  actual 
knowledge.  Held,  that  the  neglect  of  the  applicant  to  defend  was 
excusable,  although  her  conduct  would  have  been  negligent  in  an 
ordinary  suitor.  Ibid, 

8.  A  motion  to  vacate  a  judgment  under  sea  2882,  Stats.  1898,  is  not 
too  late  if  made  within  a  year  after  the  moving  party  obtained 
knowledge  of  the  judgment,  although  more  than  a  year  had  elapsed 
since  its  entry.  Ibid, 

4  Delays  of  less  than  the  year  allowed  by  sea  2832,  Stat&  1898,  for  the 
making  of  a  motion  for  the  vacation  of  a  judgment  should  not 
preclude  the  granting  of  the  relief  sought  unless  there  are  circum- 
stances of  acquiescence  or  of  special  injury  to  the  plaintiffs  result- 
ing from  acts  induced  by  the  delay.  1  bid, 

5,  On  an  application  to  vacate  a  judgment  it  appeared  that  knowledge 
of  the  judgment  came  to  the  applicant  about  the  middle  of  I^ 
vember;  that  she  immediately  consulted  attorneys  and  presented 
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her  motion  Januai^  2d  following;  that  the  motion  was  decided 
adversely  during  February  for  purely  technical  reasons,  and  with- 
out prejudice;  and  that  in  about  a  month  a  second  application  was 
made  upon  oorreoted  papera    Held,  insufficient  to  show  laches. 

IbiiL 

6.  An  affidavit  of  advice  of  counsel  is  not  necessary  to  the  granting  of 
relief  from  a  judgment  under  sec.  2882,  Stats.  1998.  Ibid. 

7.,  Where  a  trial  court  should  have  granted  a  motion  to  vacate  a  judg- 
ment of  foreclosure,  but  instead  confirmed  a  sale  made  under  the 
judgment,  the  fact  that  the  applicant  hfid  refused  to  give  a  bond 
to  stay  proceedings  under  the  sale  did  not  render  the  confirmation 
proper.  Ibid, 

&  As  a  condition  of  relief  from  the  judgment  of  foreclosure  in  such 
case  the  applicant  should  be  required  to  pay  to  the  plaintiff  the 
reasonahle  and  nece-ssary  expenses  incurred  in  entering  the  judg- 
ment, exclusive  of  stipuiatea  attorney's  fees;  also  motion  costs  and 
the  exjpenses  of  making  the  sale;  and,  further,  the  amount  paid  by 
plaintiff  in  discharging  tax  liens,  to  the  extent  to  which  the  same 
will  inure  to  the  applicant's  benefit  if  she  sustains  her  defense, 
with  interest  from  the  date  of  the  report  of  sale.  Ibid. 

Conclusiveness  of  adjudication:  Upon  whom  binding.    See  EIjectment. 
Trusts,  ft. 

Liefa  of  judgment:  Establishment:  Priority, 

9.  A  judgment  creditor  and  the  trustee  in  bankruptcy  of  the  debtor, 
appomted  in  proceedings  commenced  after  the  rendition  of  the 
judgment,  joined  in  an  action  under  sec  3186,  Stats.  1898,  to  test 
the  validity  of  claims  and  liens  against  land  which  was  claimed  to 
be  subject  to  the  lien  of  the  iudgment  It  did  not  appear  that 
there  were  other  creditors.  Heldy  that  the  question  whether  the 
judgment  lien  remained  in  the  creditor  or  had  been  transferred  to 
the  trustee  by  force  of  sea  67c  of  the  bankrupt  act  and  an  order  of 
the  court  continuing  it  in  force  for  the  benefit  of  the  estate,  was 
not  material  upon  ctemurrers  to  the  complaint  on  the  ground  of 
another  action  pending,  misjoinder  of  causes  of  action,  and  failure 
to  state  a  cause  of  action.    Level  Land  Co,  v,  Sivyer,  442 

10.  Where  the  single  primary  right  sought  to  be  vindicated  and  en- 

forced is  the  right  to  a  judgment  lien  upon  certain  land,  the  com- 
plaint is  not  rendered  multifarious  because  it  seeks  to  set  aside  or 
minimize  to  the  utmost  other  liens,  apparently  superior,  and  to  ac- 
complish that  result  the  holders  of  such  liens  and  the  persons 
owing  the  debts  which  they  secure  are  made  parties.  Ibid, 

11.  One  having  a  specific  lien,  by  judgment  or  otherwise,  may  maintain 

suit  to  remove  fraudulent  or  invalid  obstacles  standing  in  the  way 
of  its  enforcements  without  showing  issue  of  an  execution  and  re- 
turn thereof  unsatisfied.  Ibid, 

12.  In  an  action  commenced  in  1900  to  subject  a  one-fourth  interest  in 

improved  city  real  estate  to  the  lien  of  a  judgment  for  $8,000,  it 
appeared  from  the  complaint  that  in  1873  the  entire  property  was 
worth  $30,000;  that  the  entire  property  was  burdened  by  a  life 
estate  of  unknown  value;  and  that  the  debtor's  interest  was  osten- 
sibly subject  to  various  liens  amounting  to  $7,000;  and  it  was  al- 
leged that  the  marshaling  of  the  prior  liens  as  prayed  for  was 
necessary  in  order  to  prevent  "the  total  loss  and  aestruction  "  of 
plaintiffs'  interest.  Held,  that  under  a  liberal  construction  of  the 
pleading  the  inadequacy  of  the  legal  remedy  to  enforce  plaintiffs* 
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rights,  and  the  necessity  of  aid  from  a  court  of  equity  to  authori- 
tatively  define,  before  sale,  the  rights  of  the  holders  of  such  prior 
liens,  were  apparent:  and  that  the  complaint  was  not  demurrable 
because  it  did  not  categorically  assert  the  insufficiency  in  value  of 
the  real  estate  to  satisfy  plaintiffs*  judgment  IlncL 

13.  An  action  to  establish  and  enforoe  a  judgment  lien  upon  land  as 
against  other  conflicting  liens  and  claims  is  not  barred  by  the 
pendency  of  a  prior  action  to  foreclose  some  only  of  such  liens,  in' 
which  an  important  part  of  the  relief  sought  in  the  later  action 
oould  not  be  obtained  because  the  party  setting  up  the  bar  of  said 
prior  action  had  prevented  the  joinder  therem  of  the  necessary 
partie&  Ibid. 

Reversal  on  appeal.    See  Appeal,  Affirmance  and  revermU 

Satisfaction  of  Judgment 

14  Findings  of  a  referee  upon  which  the  trial  court  based  an  order  de- 
nying a  motion  to  have  a  judgment  declared  satisfied  as  to  one  of 
the  defendants,  are  Jield  to  be  sustained  by  the  evidence.  PhiUips 
V.  Hunner,  249 

Judicial  Power.    Sob  Courts,  1.    Reformatories,  2.    Taxation,  a 

JxTRiSDicTiON.  See  Bankruptcy.  Court&  Divorce,  1,  2.  Justices* 
Courts,  8,  4.    Trusts,  a 

Jury  Triau    See  Descent,  8. 

JUSTICES'  COURTa 
See  Costs. 

1.  Whether  a  justice's  supplemental  return  on  appeal  shall  be  received 

and  considered  bv  the  appellat'e  court  rests  m  the  sound  discretion 
of  that  court    Urate  v.  Pettepher,  253 

2.  If  a  party  interested  in  an  appeal  from  justice's  court  has  not  given 

reasonable  attention  to  the  return,  or  has  not  acted  with  reason- 
able promptness  upon  discovering  a  defect  therein,  to  the  preju- 
dice of  his  adversary,  the  appellate  court  may  be  guilty  of  an 
abuse  of  discretion  in  ordering  or  considering  a  supplemental '  re- 
turn. Ibid, 

8.  The  facts  essential  to  a  justice's  jurisdiction  of  the  subject  matter, 
which  the  law  requires  to  be  entered  on  his  docket,  must  appear 
wholly  from  his  docket  entries  as  returned,  and  the  appellate  court 
cannot  consider  in  respect  thereto  either  a  supplemental  return  of 
matters  wholly  outside  the  record  and  the  written  proceedings 
kept  by  the  justice,  or  the  evidence  returned  by  him.  Sellers  v. 
Lampman,  63  Wi&  256,  explained  and  limited.  Ibid, 

4  A  justice's  docket  which  contains  no  statement  of  the  nature  of  the 
action,  and  nothing  to  show  that  its  subject  matter  was  within  his 
jurisdiction,  except  the  statement  that  a  specific  amount  was 
found  due  the  plamtiif,  is  insufficient  to  show  jurisdiction.    Ibid, 

a  If,  in  justice's  court,  a  setofif  was  not  pleaded  but  evidence  in  sup- 
port of  it  was  improperly  received,  on  appeal  and  a  trial  upon  the 
record  of  the  justice  an  amendment  of  the  answer  should  not  be 
allowed  so  as  to  make  the  consideration  of  such  evidence  proper, 
when  plaintiff  had  not  been  heard  on  that  issue  in  the  justice's 
court  and  it  was  too  late  for  him  to  be  so  heard    Backer  v.  Gray, 
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Gi  In  an  action  in  justice's  court  it  is  not  necessary  that  a  setoff  be 
pleaded  as  a  counterclaim  and  be  so  denominated,  the  practice  in 
that  regard  being  governed  by  subd.  4,  sec.  3626,  Stata  1898  (provid- 
ing that  the  answer  may  contain  ^notice,  in  a  plain  and  direct 
manner,  of  any  facts  constituting  a  defense**).  Ibid, 

7.  Where,  in  ju8tice*8  court,  a  setoff  is  allowed  as  a  partial  defense,  and  / 

the  defendant  at  the  time  of  filing  his  answer  had  de]X)sited  in 
court  the  balance  of  plaintiff's  claim,  the  latter  is  not  entitled  to 
judgment  for  such  balance,  the  deposit  being  at  his  command  with- 
out such  a  judgment  Ibid. 

Laohes.    See  Judgment,  4, 6.    Justices'  Courts,  2.    Salb8»  & 

Land  CoNTBAcrr.   See  Ejectment,  1.    Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 

By  direction  of  a  tenant,  whose  lease  from  plaintiff  had  five  years  yet 
to  run,  defendant  drove  upon  the  leased  premises  for  the  purpose 
of  delivering  coal,  and  in  so  doing  broke  a  plank  curbing  and  board 
sidewalk' and  cut  furrows  in  the  lawn.  The  tenant  was  bound  by 
the  lease  to  *'proi)erly  use  the  premises  and  keep  the  same  in  proper 
repair  and  condition.'*  Hela,  that  defendant's  acts  must  ne  re- 
garded as  the  acts  of  the  tenant,  for  which  the  latter  would  be 
liable  if  they  constituted  a  breach  of  said  covenant,  but  that  the 
injury  was  not  of  such  a  substantial  and  permanent  character  as 
to  be  an  injury  to  the  inheritance  for  which  plaintiff  might  main- 
tain an  action  under  sec.  2198,  Stats.  1898L     Watgon  v,  Barrigan, 

278 

LARCENY. 

1.  Where  the  complaint  and  warrant  in  a  prosecution  for  larceny  al- 

leged that  the  stolen  property  was  the  property  of  May  Armour, 
but  the  evidence  upon  the  trial  showed  that  it  belonged  to  Mrs. 
Philip  D.  Armour,  Jr.,  it  was  not  error,  under  sees.  4703, 4706,  Stats. 
1898,  to  allow  the  complaint  to  be  amended,  after  the  testimony 
was  dosed,  to  correspond  with  the  proofs.    Fetkenhauer  v.  State, 

491 

2,  In  such  a  case  the  fact  that  the  warrant  was  not  in  form  amended 

was  immaterial  Ibid. 

8,  Where  a  farm  from  which  property  was  claimed  to  have  been  stolen 

by  an  employee  was  under  the  management  of  an  overseer  who 
was  the  complaining  witness  in  a  prosecution  for  the  larceny,  the 
fact  that  the  owner  was  not  sworn  and  examined  as  a  witness  to 
prove  her  nonconsent  to  the  taking,  is  hddj  under  the  circum- 
stances, not  to  have  required  direction  of  an  acquittal  Ibid, 

4L  Where  the  accused  in  such  a  case  claimed  that  he  took  the  property 
by  permission  of  another  employee  on  the  farm,  an  instruction 
that  the  jury  should  acquit  the  accused  if  he  took  Such  property 
thinking  that  he  had  such  permission,  but  that  thev  should  con- 
vict him  if  such  permission  had  not  been  given,  is  hem  error,  since 
it  left  entirely  out  of  consideration  the  question  of  felonious  intent. 

Ihid. 

Lboatees.    See  Descent  and  Distributiok. 
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LIBEL  AND  SLANDER. 


1.  A  newspaper  article  charging  the  custodian  of  a  public  museum 

with  such  behavior  towards  his  superiors  as  would  ordinarily  call 
for  his  dismissal  from  office.»with  intrigues  and  iniquities  as  well 
as  Indifference  in  the  administration  of  his  office,  with  qualities 
of  character  which  must  produce  his  downfall,  and  with  never 
keeping  his  office  hours,  because  he  believed  the  influence  of  power- 
ful friends  would  protect  him  and  keep  him  in  office,  is  libelous 
per  86.    Nehrling  v,  Herold  Co,  558 

2.  In  an  action  for  such  a  libel  it  appeared  that  the  relations  between 

plaintiff  and  the  assistant  custodian  had  become  very  unpleasant; 
that  at  the  request  of  plaintiff,  but  without  the  knowledge  of  a 
majority  of  the  trustees,  a  bill  was  introduced  in  the  legislature 
providing  that  the  custodian  of  such  a  museum  as  the  one  in  ques- 
tion might  appoint  a  secretary,  a  power  not  theretofore  possessed 
by  such  officers;  and  that  while  the  bill  was  pending  a  resolution 
was  passed  by  the  board  of  trustees  reciting  the  facts  and  declar- 
ing tnat  the  effect  of  the  bill  would  be  to  increase  the  power  of 
the  custodian  to  the  subversion  of  the  harmony  theretofore  exist- 
ing in  the  affairs  of  the  museum,  and.  protesting  earnestly  against 
the  passage  of  the  bilL  Held,  that  although  the  passage  of  such  res- 
olution was  not  mentioned  in  the  pleadings  or  in  the  libelous  article 
the  record  thereof  was  admissible  to  prove  that  ''discord  had 
arisen  in  the  museum  board/'  as  stated  in  the  article.  Ibid^ 

^  A  question  of  the  special  verdict  in  an  action  for  libel,  **  Were  the 
charges  of  misconduct  made  of  and  concerning  the  plaintiff  .  .  . 
.  substantially  true  ?"  is  criticised,  but  held  not  to  be  prejudicially 
erroneous  as  leading  the  jury  to  believe  that  if  the  greater  part  of 
the  charges  were  shown  to  be  true  they  might  answer  the  question 
in  the  affirmative  even  though  the  truth  of  a  part  might  have  been 
wholly  unproven.  Ibid, 

Licenses  to  practice  dentistry.    See  Phybiciaks  and  Sxtroeons. 

Liens:  Priority.    See  Judgment,  9-ia 

Life  Insubance.    See  Inbubanoe,  6-22. 

Ldutation  of  AonoN&    See  Exbcutobs,  1, 2. 

Liquidated  Damages.    See  Building  Contbacts,  8.    Carrieb& 

Lis  PENDENa    See  Ejectment,  1. 

MANDAMUa 

"L  The  scope  of  mandamus  proceedings  to  coerce  a  person  or  board  to 
the  performance  of  a  judicial  or  ouasi-judicial  duty  extends  only 
to  compelling  such  person  or  board  to  act,  not  to  directing  him  or 
or  it  how  to  act,  unless  the  underlying  facts  are  substantially  undis- 
puted, leaving  no  reasonable  ground  for  action  other  than  one  way. 
State  ex  veL  Coffey  v.  Chittenden,  569 

SL  If  a  person  or  board  is  clothed  with  judicial  or  quasi- judicial  power 
in  the  determination  of  questions  of  fact  and  the  taking  of  some 
specific  action  upon  such  determination,  and  fails  to  make  a  proper 
investigation  of  such  questions,  it  is  not  within  the  function  of  a 
mandamus  proceeding,  predicated  on  such  neglect,  for  the  court 
to  assume  and  exercise  the  duty  of  such  person  or  board  and  make 
such  investigation.  ^     Ibidm 

Manslaughter.    See  Homicidb. 
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MARRIED  WOMEN. 

See  Feaud. 

A  married  woman  may  make  a  present  charge  upon  or  oonyejanoe 
of  her  separate  estate  as  security  for  or  in  payment  of  her  hus- 
band's deot,  which  will  be  valid  and  enforceable  against  the  prop- 
erty.   Fitzgerald  v.  Dunn,  87 

Mabshauno  liena    See  Judgment,  9-18L 

MASTER  AND  SERVANT. 
See  Frauds,  Statute  of.    Nbouobnob,  8L 

1.  In  order  that  a  servant  may,  without  assuming  the  risk  of  injury, 

temporarily  continue  to  work  with  a  defective  and  dangerous  appli- 
ance in  reliance  upon  a  promise  by  the  master  to  repair,  there  need 
not  be  a  direct  threat  on  his  part  to  quit  work  unless  the  repairs  are 
made,  but  the  master  must  be  given  to  understand  that  the  servant 
protests  and  objects  to  continued  exposure  to  the  danger.  Yerke9 
V.N.RR  Co.  184 

2,  Plaintiff,  an  experienced  railroad  yard  foreman,  entered  in  a  book 

which  was  the  ordinary  medium  of  communication  between  him- 
self and  his  immediate  superior,  the  yard  master,  a  notification  of 
a  defect  in  the  footboard  at  the  back  end  of  the  switch  engine. 
The  same  afternoon  both  the  yard  master  and  the  plaintiff  called 
the  defect  to  the  attention  to  the  roundhouse  foreman,  an  em- 
ployee having  charge  of  repairs,  over  whom  neither  had  any  con» 
troL  The  roundhouse  foreman  remarked  that  the  step  was  not 
very  bad,  and  plaintiff  replied,  *'  It  is  bad  enough,  and  1  want  it 
fixed;  I  consider  it  unsafa"  When  the  engine  was  again  brought 
out  for  use  that  evening  plaintiff  called  the  attention  of  the  yard 
master  to  the  failure  to  repair  the  step,  and  the  latter  replied,  ••  Use 
it  to-night,  and  I  will  see  that  it  is  fixed  to-morrow.''  Held,  suffi- 
cient to  take  to  the  jury  the  question  whether  plaintiff  protested 
and  objected  to  further  use  of  the  engine.  Ilnd. 

8.  A  servant  is  not.  as  a  matter  of  law.  guilty  of  contributory  negligence 
in  continuing  to  work  temporarily  with  a  known  defective  appli- 
ance, after  a  promise  to  repair,  if  an  ordinarily  prudent  person^ 
under  like  circumstances,  might  reasonably  believe  and  expect 
that  by  the  exercise  of  extra  care  and  caution  he  could  avoid  and 
avert  the  threatened  peril.  Ibid, 

4,  The  footboard,  ten  inches  wide,  at  the  back  of  a  switch  engine,  had 
become  bent  at  one  corner  so  that  the  outer  edge  was  from  two  to 
three  inches  lower  than  the  inner  edge,  but  the  engine  was  provided 
with  a  hand  hold  by  means  of  which  one  could  protect  himself 
from  falling,  and  it  had  been  used  in  that  condition  by  the  switch- 
ing crew  at  least  two  nights  before  the  accident  Held,  that  the 
peril  therefrom  to  the  yard  foreman  was  not  so  imminent,  so  con- 
stant, and  so  unavoidable  but  that  a  reasonably  prudent  man  might 
without  being  guilty  of  negligence  as  matter  of  law,  continue  to 
use  the  engine  pending  a  promise  to  repair.  Ibid 

(L  The  plaintiff  in  an  action  for  personal  in  juries  caused  by  a  defective 
appliance  may  properly  be  allowed  to  testify  that  he  continued  to 
work  in  reliance  upon  a  promise  to  repair,  but  not  as  to  whether 
he  would  so  have  continued  had  the  promise  not  been  given.   Ibid. 

8.  An  allegation  that  plaintiff  was  lawfully,  and  at  the  special  instance 
and  request  of  defendants,  upon  premises  and  in  a  building  belong- 
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ing  to  them  for  the  purpose  of  doing  certain  work  upon  the  roof, 
does  not  show  that  plaintiff  was  in  the  employ  of  defendants. 
Barowski  v,  Schvlz^  415 

7.  In  an  action  by  an  employee  in  a  foundry  to  recover  for  personal 

injuries  caused  by  his  falling  into  a  wheel  pit  containing  burning 
charcoal,  a  finding  of  the  special  verdict  that  the  ground  at  the 
edge  of  the  pit  caved  or  gave  way  beneath  the  feet  of  the  plaintiff 
does  not  establish  negligence  on  the  part  of  the  defendant.  Oo»- 
grove  v.  Filer  <&  StotoeU  Co.  457 

8.  The  complaint  in  such  a  case  alleged  that  the  excavation  was  made 

negligently,  in  that  the  walls  were  not  firm  or  substantial  but 
*  were  insufficient  to  sustain  plaintiff's  weight  while  standing  within 
a  foot  and  a  half  thereof,  as  he  was  when  said  wails  gave  way  and 
he  was  precipitated  into  the  pit,  eta ;  and  the  answer  was  a  general 
denial  Held,  that  a  finding  of  the  special  verdict  that  defendant 
was  not  guilty  of  any  negligence  in  the  construction  or  mainte- 
nance of  the  pit  which  was  the  proximate  cause  of  the  plaintiff's 
injuries,  was  within  the  issuea  Ibid, 

MAXIM& 

Lex  non  cogit  ad  impossibilia,  218. 
Milwaukee  Public  Museum.    See  Certiorari,  5.    OFFiOBRa 
Minors.    See  Trustees,  4 
Misnomer.    Q^e  Appeal,  5^    Larceny,  1. 

Mortgages.    See  Bonds,  8-5.    Ejectment,  2,    Fraud^  1    Judgment, 
2,  7,  a    Trustees,  2,  4. 

MUNICIPAL  CORPORATIONa 

Amendment  of  charter:  Adoption  of  parts  of  general  charter, 

1.  A  change  in  a  special  city  charter,  pursuant  to  the  general  law  on 

the  subject,  has  the  same  effect  as  would  an  amendment  thereof 
by  direct  legislative  enactment,  if  the  constitution  permitted  such 
an  enactment    Mauch  v.  Hartford^  40 

2.  A  change  in  a  special  city  charter,  in  the  manner  provided  in  the 

general  law  on  the  subject,  is  controlled  by  sec.  4974,  btats.  1808, 
as  regards  its  effect  upon  suits  to  recover  on  causes  of  action  de- 
pendent in  whole  or  in  part  upon  the  provisions  of  the  charter  re- 
pealed by  such  change.  Itrid, 

Constitutionnl  limit  of  indebtedness.    See  Schools  and  School  Dis- 
tricts. 

Relief  of  paupers:  Assignment  of  insurance  policy  as  security.    See  In* 
SURANCE,  2a 

Injuries  from  defective  sidewaUes:  Notice  of  defect 

3.  Evidence  by  a  street  commissioner  of  a  city,  to  the  effect  that  a  side- 

walk was  generally  out  of  repair,  both  as  to  the  surface  thereof 
and  the  stringers,  some  three  months  before  the  happening  of  an 
accident  alleged  to  have  been  caused  by  reason  of  a  aefect  in  the 
walk  at  a  particular  point,  is  competent  for  the  purpose  of  show- 
ing constructive  notice  to  the  city  of  such  piarticular  defect,  not- 
withstanding evidence  by  the  street  commissioner  that  he  repaired 
the  walk,  so  far  as  practicable,  by  using  the  old  material  and  with- 
out putting  in  new  stringers,  before  the  accident  happened.  Mauch 
V.  Hartford,  40 
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4  Evidence  by  the  street  commisAioner  of  a  city  that  he  knew  bj  per- 
sonal examination  that  the  stringers  of  a  sidewalk  were  **  all  used 
up,"  established  actual  notice  to  the  city  of  the  defective  condition 
of  the  walk  in  that  regard  at  the  particular  place  therein  which 
was  in  controversy.  Ibid. 

(L  Knowledge  of  the  officer  or  officers  of  a  oitv  charged  with  the  im- 
mediate dut^  of  repairing  its  sidewalks,  of  the  insufficient  condi- 
tion thereof  m  respect  to  being  out  of  repair  after  having  been 
once  properly  constructed,  satisfies  the  element  of  notice  to  the 
defendant  of  such  insufficient  condition,  in  an  action  against  the 
city  to  recover  damages  for  a  personal  injur^r  caused  thereby,  if 
such  knowledge  existed  a  sufficient  length  of  time  before  the  in- 
jury to  have  enabled  the  city,  by  the  exercise  of  reasonable  dili- 
gence, to  repair  the  defect  Ibid, 

Same:  Pleading:  Ice  and  snow:  Continuity  of  defect. 

8.  In  an  action  against  a  city  for  injuries  claimed  to  have  been  oaused 

by  a  defective  sidewalk,  the  complaint  need  not  allege  in  terms 
that  the  walk  was  so  insufficient  as  not  to  be  reasonaoly  safe  for 
public  travel:  an  allegation  that  it  was  out  of  repair  and  in  a  de- 
fective, insufficient,  and  dangerous  condition  is  sufficient.  BJiyner 
V,  Menasha,  107  Wis.  201,  explained  and  distinguished.  Byington 
V.  Merrim  211 

7.  Evidence  that  during  the  winter  a  ridge  of  hard  snow  or  ioe  had 
formed  in  the  center  of  the  sidewalk,  about  four  inches  high  and 
twelve  inches  wide  at  the  base,  sloping  from  the  highest  point  at 
the  center  to  the  edges,  and  that  said  ndge  was  rough  and  slippery, 
so  that  a  person  in  using  the  walk  was  liable  to  stumble  by  his  feet 
coming  in  contact  with  the  ridge,  or  to  step  upon  the  ridge  and  fall 
bv  his  foot  slipping  upon  its  sloping  and  rough  side,  is  hdd  suffi- 
cient to  make  it  a  question  for  the  jivy  whether  the  walk  was 
reasonably  safe  for  public  travel  Ibid, 

8b  Under  the  provision  of  a  city  charter  (sea  97,  ch.  32,  Laws  of  1885), 
that  no  knowledge  by  the  city  of  a  defect  in  a  sidewalk  causing 
damage  shall  be  presumed  unless  such  defect  shall  have  existed 
three  weeks  before  the  damage  occurred,  the  defect  must  have  ex- 
isted three  weeks  continuously  in  order  that  the  city  may  be  charged 
with  constructive  notice;  and  under  ch.  805,  Laws  of  1899  (exempt- 
ing municipalities  from  all  liability  for  damages  for  injuries  sus- 
tamed  by  reason  of  an  accumulation  of  snow  or  ioe  upon  a  highway 
unless  such  accumulation  shall  have  existed  for  three  weeks^  a 
municipality  is  not  liable  in  such  a  case  unless  the  defect  causing 
the  injury  existed  contintumsiy  for  three  weeks  immediately  prior 
to  the  happening  thereof.  Ibid, 

9,  The  insufficiency  in  a  sidewalk  which  caused  injury  to  plaintiff  con- 

sisted of  a  ridge  of  snow  and  ice  in  the  center  of  the  walk,  about 
twelve  inches  wide,  four  inches  high  in  the  center,  and  sloping 
toward  the  sides,  together  with  a  covering  of  hard  snow  on  the 
level  portions  of  the  walk,  made  slippery  by  having  been  walked 
on  and  roughened  in  places  by  footprints  made  in  soft  weather  and 
afterwards  frozen.  A  bout  two  weeks  before  the  accident  the  walk 
had  been  covered  with  heavy  wet  snow  from  twelve  to  eighteen 
inches  deep,  and  thereafter  for  some  time  travel  was  confined  to  a 
narrow  path  near  the  center  of  the  walk.  Held,  that  the  insuffi- 
ciency which  caused  the  injury  had  not  existed  continuously  for 
three  weeks  prior  thereto.  Ibid, 
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1(X  If  a  sidewalk  is  InsufSoient  for  publio  us^  it  is  not  in  a  reasonably 
safe  condition  for  such  use,  and  vice  venou  Ibid. 

11.  QuestioDs  of  a  special  verdict  as  to  whether  a  sidewalk,  at  the  time 
and  place  of  an  injuiy,  was  insufficient  and  in  want  of  repair,  and, 
if  so^  whether  such  insufficiency  or  want  of  repair  was  the  proxi- 
mate cause  of  the  injury,  cover  the  question  whether  the  injury 
was  the  result  of  a  mere  accident.  IbioL 

19l  One  question  in  a  special  verdiot  bein^  as  to  whether  the  insuffi- 
ciency of  a  sidewalk  which  caused  an  injury  had  existed  continu- 
ously for  three  weeks  prior  thereto,  it  was  proper  to  refuse  to  sub- 
mit a  question  as  to  wnether  the  walk  was  insufficient  on  a  certain 
date  within  said  three  week&  J&td 

Same:  Pleading:  View:  Evidence:  Instructions, 

18.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by  a  de- 
fective sidewalk,  the  allegation  in  the  complaint  as  to  negligence, 
''that  said  sidewalk  was  then  and  there  insufficient,  in  this:  that 
at  the  aforesaid  place  the  sidewalk  had  fallen  about  four 

inches  below  the  level,  and,  snow  and  ice  having  carelessly  and 
negligently  been  allowed  to  accumulate  and  remain  in  an  uneven 
and  dangerous  manner  at  said  place,  the  sidewalk  was  then  unsafe 
and  dangerous,"  is  held  sufficient  upon  demurrer,  although  sus- 
ceptible to  a  motion  to  make  more  definite  and  certain.  Koepke 
V,  Milwaukee,  475 

14  Refusal  of  the  trial  court  to  allow  the  jury  to  be  taken  to  the  place 
of  the  accident  i%held  not  to  have  been  an  abuse  of  discretion.  Ibid. 

15.  Testimony  of  the  plaintiff  as  to  the  condition  of  the  sidewalk  where 

he  was  iniured,  being  shown  to  rest  entirely  upon  a  hearsay  founda- 
tion, should  have  b^n  striken  out  upon  motion,  and  the  jury  in- 
structed to  disregard  it  Ibid, 

16.  Testimony  as  to  the  condition  of  a  sidewalk,  based  on  a  mere  casual 

examination  made  in  the  darkness  by  two  persons  who  went  to 
the  place  to  assist  plaintiff  and  under  circumstances  of  excitement 
naturally  attending  the  accident  and  the  summons  for  help,  being 
opposed  by  the  testimony  of  seven  witnesses,  including  the  assist- 
ant city  engineer,  as  to  examinations  made  and  exact  measure- 
ments taken  by  them  at  a  time  when  absolute  certainty  was  pos- 
sible, it  is  held  that  the  court  would  have  been  justified  in  taking 
the  question  from  the  jury.  Bading  r.  Milwaukee  E,  R,  db  L.  Co, 
105  Wis.  4«0,  distinguished.  Ibid, 

17.  It  is  proper  to  instruct  the  jury  that  the  testimony  of  witnesses 

who  had  made  measurements,  if  otherwise  credible,  is  of  greater  ' 
weight  than  the  testimony  of  witnesses  who  merely  made  casual 
estimatea  1  bid, 

18.  A  decline  or  slope  in  a  sidewalk  not  exceeding  three  inches  in  four 

feet,  with  a  lateral  pitch  of  one  fourth  of  an  inch  to  the  foot,  in 
connection  with  an  accumulation  of  snow,  not  unusual  or  extraor- 
dinary or  so  rough,  lumpy,  and  uneven  as  to  render  the  walk  un- 
safe for  pedestrians  in  the  exercise  of  ordinarv  care,  is  held,  as  mat- 
ter of  law,  not  to  constitute  an  actionable  defect.  Ibid. 

Municipal  Courts.    See  Counties,  4,  9,  la 

MxTBDER.    See  Criminal  Law,  1-8.    Homicide,  4 

Mutual  Benefit  SooiSTiEa    See  Insurance,  6-IOl 

Mutuality.    See  Vendor  and  Purchaser,!. 


Digitized  by  VjOOQIC 


n?  INDEX.  [112 


NEGLIGENCE. 

See  Assignment  for  Benefit  of  Creditors.  Carriers.  Master  and 
Servant.  Municipal  Corporations,  8-ia  Pleading,  1,  2.  Trial, 
11-ia 

1.  In  order  to  make  want  of  ordinary  care  of  the  plaintiff,  in  an  action 

grounded  on  negUgenoe,  a  defense  to  the  defendant's  negligence, 
there  must  be  the  same  proximate  connection  between  the  former's 
fault  and  the  injury  as  between  the  latter's  fault  and  such  injury; 
hence,  it  is  just  as  erroneous  to  say  the  proximate  cause  is  the  di- 
rect cause  when  applied  to  the  plamtiff  as  when  applied  to  the  de- 
fendant   Mauch  V.  Hartford,  40 

2.  It  is  improper  in  a  question  submitted  to  a  jurr,  in  an  aotion 

grounded  on  negligence,  or  in  an  instruction  to  the  jury,  to  limit 
the  probable  effect  of  the  negligent  act  of  the  defendant,  which  he 
ought  reasonably  to  have  apprehended,  to  the  happening  of  the 
particular  injury  in  question,  1  bid, 

8.  On  a  day  without  wind  defendants  set  Are  to  the  weeds  growing  on 
their  marsh  land,  after  having  equipped  themselves  with  wet  car- 
pets to  prevent  the  fire  spreading  beyond  their  own  forty-acre  tract 
A  wind  unexpectedly  arose  and,  in  spite  of  their  utmost  exertions, 
caused  the  fire  to  run  over  the  adjoining  lands  of  plaintiff.  Held, 
that  the  question  whether  they  exercised  ordinary  care  was  one 
for  the  jury.     Warden  v.  Miller,  67 

4  An  instruction  that  from  certain  facts  the  jury  might  infer  negli- 
gence was  properly  refused,  where  there  were  circumstances,  not 
mentioned  in  the  instruction,  tending  to  rebut  such  inference. 

Ibid 

5.  It  was  not  error  to  refuse  an  instruction  that  it  was  defendant's 
duty  to  exercise  such  care  as  the  great  mass  of  mankind  would 
exercise  ''under  the  same  or  similar  circumstances,'*  where  the 
court  instructed  that  the  care  required  was  such  as  the  great  ma- 
jority of  mankind  would  and  do  exercise  "under  like  circum- 
stances." Ibid 

t.  In  determining  whether  a  person  whose  acts  caused  injury  to  an- 
other was  guilty  of  negligence,  the  test  is  not  whether  injury  from 
such  acts  was  probable,  but  whether  injury  might  have  been  ex- 
pected by  a  person  of  ordinary  care  under  like  circumstances,  in- 
cluding the  precautions  taken  to  avert  such  an  injury.  Ibid 

7.  Ordinary  care  is  the  care  ordinarily  exercised  by  the  great  mass  of 

mankind,  or  the  ordinarily  prudent  person,  under  the  same  or 
similar  circumstances,  and  an  omission  from  an  instruction  to  the 
jury  of  the  qualification  '*  under  the  same  or  similar  circum- 
stances," or  "  under  like  circumstances,"  is  error.  Yerkes  v.  K  P. 
R  Co,  184 

8.  While  plaintiff  was  on  defendants'  premises  at  their  request  for  the 

purpose  of  making  repairs  on  the  roof,  he  was  injured  b^  falling 
through  an  open,  unguarded  hatchway  in  dangerous  proximity  to 
the  regular  passageway  in  which  he  was  walking.  Neither  the 
hatchway  nor  the  passageway  was  sufficiently  lighted.  All  such 
facts  were  known  to  defendants  and  unknown  to  plaintiff!  Held, 
that  defendants  were  liable  for  the  injuriea    Baroioaki  v,  Schulz, 

415 
Negotiable   Instruments.    See   Banks  and  BAKKiNa    Bills   and 
Notes. 
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NEW  TRIAL. 
See  Appeal,  la    Assignmbnt  for  Benefit  of  Crbditobs,  t    Tbial^  9l 

Costs  should  not  be  imposecl  as  a  condition  of  setting  aside  the  yerdict 
of  a  jury  solely  on  the  ground  that  error  was  committed  by  the 
court    Maxon  v,  OateSj  196 

Newspapers :  Investigation  of  circulation.    See  Contracts*  & 
Next  of  Kin.    See  Descent. 
Nonsuit.    See  Appeal,  2.    Triai^  1. 
Notice. 

Of  appeal    See  Appear  5,  6. 

Of  revocation  of  check.    See  Banes  and  Banexng,  (k 

Of  calla    See  Corporations,  & 

Otpost  mortem  examination.    See  Criminal  Law,  1. 

Of  entry  of  judgment.    See  Judgment,  8. 

Of  facts  constituting  defense.    See  Justices*  Courts,  6. 

Of  defect  in  sidewalk.    See  Municipal  Corporations,  8-6,  81 
Oath  of  witnesses,  when  required.    See  Officers,  2; 

OFFlCERa 

Bemovalfrom  office.    See  Certiorari,  5. 

1.  Where  the  custodian  of  a  public  museum  might  be  removed  by  the 

trustees  for  cause,  absence  of  one  of  the  nine  trustees  during  a  por- 
tion of  the  investigation  of  charges  upon  whioh  a  removal  was  based 
does  not  invalidate  such  removaL  Nehrling  v.  State  exreL  Thai,  637 

2.  Witnesses  who  appeared  before  the  trustees  on  the  investigation  of 

charges  against  the  custodian  need  not  be  sworn,  there  being  no 
statute  requiring  it  lindL 

3.  Findings  by  the  board  of  trustees  that  the  custodian  had  been  guilty 

of  official  misconduct  toward  the  assistant  custodian,  that  he  had 
purchased  books  for  his  own  personal  use  whioh  were  charged  to 
the  museum,  and  that  he  had  presented  to  the  finance  committee 
and  by  deceit  procured  the  allowance  of  a  bill  for  freight  on  books, 
a  large  part  of  which  belonged  to  him  personally  — are  held  suffi- 
cient to  justify  his  removal  under  sea  7,  ch.  328,  Laws  of  1882,  au- 
thorizing the  trustees  to  remove  the  custodian  *"  for  misdemeanor, 
incompetency  or  inattention  to  the  duties  of  his  office."  Ibid, 

Quorum  of  public  boards,  etc    See  Officers,  1.    Taxation,  5. 

Administrative  officers:  Exercise  of  judicial  power.  See  Mandamus. 
Reformatories.    Taxation,  3. 

Officers  of  corporations:  Accounting,  etc    See  Corporations,  6^  C 

Opinion  Evidence.    See  Counties,  10. 

Option  in  bidding,  etc    See  Building  Contracts,  7. 

Orders:  Appealable  and  reviewable.    See  Appeal,  1-8. 

Parties.  See  Appeal,  4.  Ejectment.  Judgment,  10,  13.  Street 
Railways,  3.    Trusts,  6.    Vendor  and  Purchaser,  5. 

PARTNERSHIP. 

1.  Evidence  to  the  efiPect  that  plaintiff  accused  defendant,  his  copart- 
ner, of  appropriating  firm  property  to  his  individual  use,  stating 
that  he  (plaintiff)  had  evidence  enough  to  send  defendant  to  state 
prison,  and  would  push  him  through  unless  a  settlement  was  made. 
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and  that  defendant  denied  the  ohar^i^e  but  to  prevent  further  trou- 
ble and  secure  the  continuance  of  the  firm  business  turned  over 
$200  cash,  charged  himself  on  the  books  of  the  firm  with  $250,  and 
gave  a  note  for  $550,  is  held  insufficient  to  show  duress,  where 
.plaintiff  was  a  young  man  of  considerable  business  experience,  and 
two  weeks  elapsed  between  the  making  of  the  first  charge  and  the 
settlement,  and  there  was  nothing  to  prevent  the  defendant  from 
consulting  frienda    Bennett  v.  Luby,  118 

2L  The  evidence  in  such  a  case  (stated  in  the  opinion)  is  held  to  show 
that  the  note  was  given  to  the  partnership  and  not  to  the  plaintiff 
personally.  i6td 

PAUPBB&    See  Insurance,  83, 

Payment.    See  Bonds,  8-& 

Penalty  or  liquidated  damages?    See  Building  Contracts,  8L 

Performance  of  contract    See  Wills,  a 

Personal  Transactions  with  decedents.    See  Bills  and  Notes,  4. 

PHOTOGRAPHa    See  Evidence,  1,  2.    ' 

PHYSICIANS  AND  SURGEONa 

1*  The  character  of  a  dental  college  or  other  institution  of  learning  at 
a  particular  time  may  be  established  by  evidence  of  its  character 
at  a  prior  time  not  so  remote  but  that  it  would  be  reasonable  to 
assume  that  the  prior  condition  still  exists.  The  rule  applies  that, 
**  when  the  existence  of  a  person,  a  personal  relation,  or  a  state  of 
things,  is  once  established  by  proof,  the  law  presumes  that  the  per- 
son, relation,  or  state  of  things  continues  to  exist  as  before,  until 
the  contrary  is  shown,  or  until  a  different  presumption  is  raised, 
from  the  nature  of  the  subject  in  question.'^  State  ex  reL  Coffey 
V.  Chittenden^  569 

&  The  character  of  a  dental  college  in  April  of  one  year  is  evidentiary 
of  its  character  in  May  of  the  next  year,  and  may  have  sufficient 
probative  force  in  that  regard  to  reasonably  establish  such  later 
character.  Ibid, 

8,  The  word  **  reputable/*  as  applied  to  dental  colleges  in  the  law  au« 
thorizing  the  state  board  of  dental  examiners  to  license  persons  to 

Eractice  the  profession  of  dentistry,  without  examination,  who 
ave  graduated  at  such  a  college  having  certain  specified  requi- 
sites, means  reputablein  the  general  sense  in  which  the  term  is  or- 
dinarily used:  worthy  of  repute  or  distinction,  held  in  esteem, 
honorable,  praiseworthy.  Ibid. 

4  In  passing  upon  the  application  of  a  graduate  of  a  dental  college  for 
a  license  to  practice  his  profession  in  this  state,  the  board  of  dental 
examiners  must  determine  whether  his  diploma  comes  from  a  re- 
putable source  as  an  independent  fact,  considering  the  term 
**  reputable  "  in  its  ordinaiy  sense  and  measuring  the  character  of 
the  college  from  the  standpoint  of  men  competent  to  judge  thereof 
by  reason  of  their  scientific  attainments  in  the  line  of  work  for 
which  such  a  college  stands.  1  bid, 

6.  The  state  board  of  dental  examiners,  proceeding  reasonably,  is  the 
sole  tribunal  under  the  statutes  to  determine  the  questions  of  fact 
to  be  solved,  precedent  to  the  licensing  of  a  person  to  practice  the 
profession  of  dentistry  in  this  state.  Ibid. 
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8.  When  a  graduate  of  a  dental  college  applies  to  the  state  board  of 
dental  examiners  for  a  license  to  practice  his  prof^ession,  the  bur- 
den of  proof  is  upon  him  to  establish  the  reputability  of  such  col- 
lega  i  bid, 

7.  The  state  board  of  dental  examiners,  having  once  determined  the 

character  of  a  dental  college,  may  properly  consider  all  questions 
in  regard  thereto  at  rest  till,  by  lapse  of  time  or  otherwise,  some 
reasonable  ground  exists  for  believing  that  its  character  may  prob- 
ably have  changed.  Ibid, 

8.  The  state  board  of  dental  examiners,  having  once  determined  the 

character  of  a  dental  college,  within  all  reasonable  limits,  when  and 
under  what  circumstances  the  subject  shall  be  re-examined  rests 
solely  in  its  discretion.  Ibid, 

9.  Since  the  law  does  not  define  the  method  by  which  the  state  board 

of  dental  examiners  shall  proceed  to  determine  the  reputability  of 
a  dental  college  when  that  is  material  to  its  official  action,  such 
board  may  perforn^  its  duty  in  that  regard  in  any  reasonable  way 
it  may  deem  proper,  and  candidates  for  licenses  to  practice  the  pro- 
fession of  dentistry  must  submit  to  its  judgments  so  long  as  tney 
are  within  the  boundaries  of  reason  and  commox^sensa  Ibid, 

PLEADING. 

See  Bankruptot,  a  Bills  and  Notes,  a  Corporations,  2,  4,  5.  Deeds, 
2.  Fraudw  Indictment.  Larceny,  1.  Judgment,  9, 10, 12.  Jus- 
tices* CtouRTS,  5-7.  Master  and  Servant.  6,  a  Municipal  Cor- 
porations, 6,  la    Vendor  and  Purchaser,  4,  a    Waters,  1,  2. 

L  In  a  complaint  grounded  on  negligence,  a  claim  made  for  damages 
for  a  specific  injury  reaches  to  and  includes  injuries  directly  caused 
by  it  and  so  closely  connected  therewith  as  to  be  rightly  considered 
a  part  thereot    Maucii  v.  Hartford^  40 

2»  A  claim  made  in  a  complaint  for  a  specific  injury  "  and  other  inju- 
ries*' is  indefinite  and  uncertain  as  to  what  the  term  *'  other  in- 
juries *'  means,  but  is  sufficiently  suggestive  to  render  evidence 
admissible  to  prove  injuries  other  than  the  one  specifically  de- 
scribed. IbicL 

a  When  a  complaint  states  facts  from  which  loss  or  injury  is  implied, 
the  law  draws  the  implication,  and  formal  allegation  of  injury  is 
not  necessary.    Qreen  Bay  db  M.  C.  Co.  v.  Kaukauna  W,  P.  Co.  328 

4  A  complaint  is  not  rendered  demurrable  by  a  prayer  for  excessive 
relief.    Level  Land  Co.  v.  Sivyer,  442 

5.  The  facts  as  regards  mere  conditions  precedent  to  the  enforcement 
of  a  contract  liability  may  be  pleaded  according  to  their  legal  ef- 
fect by  force  of  the  statute  on  that  subject,  and  other  mere  condi- 
tions of  fact  not  going  to  the  foundation  of  a  cause  of  action  may 
be  so  pleaded  under  the  liberal  rules  of  pleading  established  by  the 
Code,  rendering  the  pleading  good  as  against  a  challenge  for  insuf- 
ficiency, though  it  may  be  open  to  a  motion  to  make  more  definite 
and  certain.    SotUh  Milwau/cee  Co.  v.  Murphy,  614 

Possession  of  land.  See  Ejectment.  Exchange  op  Property.   Gifts. 

Powers.    See  Insurance,  6,  9.    Trusts,  2,  5,  a 
Vol.  112—46 
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Practice.  See  Appeal.  Assignment  for  Benefit  of  Greditobs. 
Certiorarl  Corporations,  6.  Costs.  Ck>URia  Criminal  Law 
AND  Practice.  Evidence.  Judgment.  Justices'  CJourts.  Man- 
damus.   New  Triau    Pleading.    Process.    Trial. 

Presumptions.  See  Ck)UNTiEs,  5,  6.  Indictment.  Physioiaks  and 
Surgeons,  1, 2,  6,  7.  ^  Wills,  6,  «. 

PRINCIPAL  AND  AGENT. 

See  BROKER&    Sales,  2l 

Defendant,  tbevproprietor  of  a  candy  stora  left  the  management  of  it 
to  his  eighteen-year-old  son,  but  instructed  him  not  to  purchase 
goods  of  plaintiffa  Plaintiffs'  agent,  knowing  of  suoh  instruotionfl^ 
secretly  persuaded  the  son  to  purchase  goods  of  them,  and  defend- 
ant from  time  to  time  saw  that  plaintiffs  were  shipping  goods  to 
him,  but  made  no  objection.  lield,  that  he  thereby  ratilied  his 
son's  acts.    Roundy  r.  Erspamer,  181 

Principal  and  Surety.    See  Bonds,  1, 2, 

Prisons.    See  Reformatories. 

PROCESa 

1.  An  affidavit  attached  to  a  summons  in  which  tho^affiant  states  that 
he  served  the  summons  on  the  defendant,  naming  hitxu  and  that 
he  knows  the  person  so  served  to  be  the  identical  person  **  named 
as  defendant  herein,"  is  held  a  substantial  oomplianoe  with  sea 
2442,  Stata  1898,  requiring  such  an  affidavit  to  show  that  the  person 
making  the  service  **  knew  the  person  served  to  be  the  defendant 
mentioned  in  the  summons,"  Porath  v.  Reigh  db  ScUentine  Ca  488 
2l  If  the  affidavit  in  such  case  shows  knowledge  of  the  affiant,  at  the 
time  of  making  the  proof  of  service,  that  the  person  served  was 
the  defendant  mentioned  in  the  summons,  it  need  not  show  that 
he  had  such  knowledge  at  the  time  of  making  the  service.  Ibid. 
Prohibition.    See  Courts,  9. 

Promissory  Note&    See  Bills  and  Notes.    Partnership. 
Promoters:  Fraud.    See  Corporations,  4. 
Proximate  Caitse.    See  Neglioencb,  1,  2,  8. 
Public  Boards.    See  Officers. 
PuBuc  Policy.    See  Carriers,  4, 6.    Insurance,  a 
PuBuc  SCHOOL&    See  Schools  and  School  District& 
PuBUC  Use.    See  Eminent  Domain. 
Punitory  Damages.    See  Waters,  4^ 
Quantum  Meruit.    See  Frauds,  Statute  of.    Schooi^  1» 
Quieting  Title:  Priority  of  liens.    See  JxnxiMENT,  9-18. 
Quorum,    See  Officers,  1.    Taxation,  5. 
Railroads. 
Reorganization  agreement.    See  Bonds,  1,  2L 
Condemnation  of  land    See  Bonds,  1,  Z    Eminent  Domain;   Street 

Railways. 
Injuries  to  employeea    See  Master  and  Servant,  9-& 
Street  railway*    See  Street  Railways 
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RAPE. 

In  a  prosecution  for  assault  with  intent  to  rape,  evidenoe  of  an  assault 
committed  by  the  accused  on  the  same  day  upon  another  woman 
is  inadmissibie  for  the  purpose  of  showing  intent.  McAllister  v. 
State,  496 

Ratification.    See  Principal  and  Agent.    Schools,  & 
Real  Property.    See  Bonds,  8-5.    Deeds.   Ejectment.  Eminent  Do- 
main.   Exchange  of  Property.    GiFra   Judgment,  9-ia  Land- 
lord AND  Tenant.    Specific  Performanobl    Street  Eailway& 
Trusts.    Vendor  and  Purchaser.    Wills,  1-8. 
Record  on  appeal,  etc.    See  Appeal,  9,  la    Certiorarl    Indictment. 

Records  of  public  bodies.     See  Certiorari,  CL    Ck>UNTiES.  a    Evi- 
dence, d,  7. 

REFORMATORIEa 

1.  Sea  4944^,  Stat&  1898,  as  amended  by  ch.  28,  Laws  of  1899,  provides 

that  with  the  approval  of  the  governor  any  inmate  oi  the  re- 
formatory belonging  to  a  certain  class,  whose  continued  presence 
there  is  considered  detrimental  to  the  other  inmates,  may  be  trans- 
ferred by  the  board  of  control  to  the  state  prison,  and  his  original 
term  of  imprisonment  shall  be  continued  therein.  Held,  that  such 
provision  is  not  an  essential  or  integral  and  interdependent  part 
of  the  general  statute  relating  to  indeterminate  sentences  ana  re- 
formatory treatment,  and  its  validity  may  be  determined  inde- 
pendently of  the  latter.    In  re  Linden,  523 

2,  Such  a  decision  does  not  take  from  the  courts  or  confer  upon  admin- 

istrative officers  any  judicial  power  which,  by  sec.  &,  art  VII, 
Const,  is  vested  in  the  courts;  and  the  courts  will  not  review  or 
disturb  the  acts  of  state  officers  in  making  such  a  transfer  unless 
it  is  shown  that  they  have  so  perverted  the  law  as  to  make  its  exer- 
cise invasive  of  the  courts' field  or  subversive  of  constitutional 
guarantiea  Ibid, 

REHEDIE&    See  Action.    Deeds,  2.    Street  Railway& 

Removal  of  officers.    See  Officers. 

Reportino  case  to  supreme  court    See  Ck>URTS,  8-8. 

Representation,  in  action,  of  persons  yet  unborn.    See  Trx7BT8»  t. 

Res  Judicata*    See  Assignment  for  Benefit  of  CRBDiroRfl^  1. 

Resolutions  of  public  boards.    See  Evidence,  7. 

Return.    See  Ce^iorarl    Justices'  Courts,  1-4 

Reversal.    See  Appeal,  Affirmance  and  reveraal 

Revocation  of  check.    See  Banes  and  BANxma,  8,  7. 

Roads  and  Streets.    See  Constitutional  Law.    Municipal  Corpo* 

rations,  a-l& 
Rules  of  Court. 
arouit  Court  Rule  XIII  (Affidavit  as  ^o  advice  of  ooonsel),  8621 

SALEa 

See  Brokers.    Principal  and  Agent.   Sohooia  t 

!•  Where,  in  an  action  for  breach  of  warranty  of  a  second-hand  gen- 
erator purchased  for  use  in  operating  a  street  railwav,  the  ques- 
tions at  issue  were  whether  the  machine  was  sold  with  warranty 
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of  quality  and  fitness,  and  whether  wheil  sold  it  was  in  good  op- 
erative condition,  evidence  that  It  is  not  prudent  management  to 
run  a  street-rail waj  or  lighting  plant  witn  a  seoond-hand  f^nera- 
tor,  and  that  there  are  difficulties  in  o|)erating  a  new  electric  line 
especially  tryinff  on  a  generator,  was  inadmissibla  Waupaca  E, 
JLiSt  RCTav.  MUwavkee  K  HAL.  Co,  469 

2.  It  in  the  sale  of  a  particular  class  of  property,  it  is  customary  to 
accompany  the  sale  with  a  warranty  as  a  means  of  effecting  it, 
then,  as  matter  of  law,  an  agent  to  self  such  property  possesses  im- 
plied authority  so  to  warrant  Ihid. 

8.  If  a  person  purchases  property  with  a  warranty  as  to  quality  or  fit- 
ness, and  there  are  latent  defects  therein  which  come  to  his  knowl- 
edge after  taking  it  into  his  possession,  mere  delay  in  calling  the 
attention  of  the  vendor  thereto,  in  the  absence  of  some  contract 
to  the  contrary,  does  not  affect  the  right  to  recover  damages  for 
breach  of  the  warranty.  Ibid, 

4  Where  the  parties  dealt  with  the  machine  sold  as  a  second-hand 
article,  and  plaintiff's  claim  was  based  wholly  on  breach  of  an 
alleged  express  warranty,  an  instruction  defining  a  ''second-hand 
machine  **  as  a  machine  that  is  not  as  good  as  a  new  one,  is  hdd  to- 
have  been  misleading  and  improper.  Ibid. 

Sales  of  Lanu    See  Bonds,  d-fii    Debd&    Vkndob  asd  Purchaser. 

Satisfaction  of  judgment    See  Judoxent,  14 

SCHOOLS  AND  SCHOOL  DISTBICTa 

1.  If  an  express  contract  for  the  purchase  of  material  for  a  scbool-house- 

was  void  because  it  increased  the  indebtedness  of  the  school  district 
beyond  the  constitutional  limit,  the  fact  that  the  district  has  had 
the  benefit  of  such  materia)  does  not  render  it  liable  on  an  implied 
contract  to  pay  therefor  quantum  meruit  McOillivray  v.  Joint 
School  Dintrictf  354 

2.  Where,  in  such  a  case,  the  other  party  has  in  ^pood  faith  fully  per-^ 

formed  the  contract  on  his  part,  and  the  material  has  been  wrought 
into  the  building  so  that  it  cannot  be  returned  to  him,  the  contract 
may  be  held  binding  upon  the  district  up  to  the  amount  of  the 
constitutional  limit  of  indebtedness,  and  void  only  as  to  the  excess. 
It  is  immaterial,  in  such  case,  that  the  duty  of  the  contractor  was 
not  in  its  nature  severable  IbicU 

&  Contracts  for  the  building  of  a  school-house,  made  in  violation  of 
sec.  484,  Stats.  1898  (limiting  the  board  in  building  school-houses  to 
**  funds  provided  for  that  purpose  " ),  are  ratified  and  validated,  so 
far  as  they  do  not  exceed  the  constitutional  limit  of  indebtedness, 
by  a  vote  of  the  school-district  meeting,  with  full  notice  of  the^ 
facts,  to  borrow  and  raise  by  taxation  funds  for  the  erection  of  the 
school-house  sufficient  to  cover  the  obligations  incurred.         Ibid 

Service  of  Summon&    See  PROOsaB. 

Setoff.    See  Justices'  Courts,  5-7. 

Settlements.    See  Bonos,  1.  2. 

Sidewalks.    See  Municipal  Corporations,  S-IQ, 

Special  Verdict.  See  Appeal,  14,  la  Libel,  a  Master  and  Serv^ 
ant,  7,  a  Municipal  Corporations*  11,  12l  Nbqliqence,  2. 
Triai^  8,  6-15. 
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SPECIFIC  PERFORMANCE. 

See  Wills,  1, 2. 

In  an  action  to  enforce  specific  performance  of  a  contract  nnder 
which  plaintiff  claimed  an  interest  in  land,  findings  of  the  trial 
court  tnat  no  such  contract  as  plaintiff  sought  to  enforce  was  ever 
entered  into  by  the  parties,  are  held  to  be  supported  by  the  evidence. 
Bardon  v.  Hartley ,  74 

State  Dental  Exahinsbs.    See  Physicians  and  SuBOEONa 

State  Pbison.    See  Reformatories. 

Statute  op  Frauds.  See  Frauds,  Statute  op.  Vendor  and  Pur- 
chaser, 3l    Wills,  3. 

Statute  op  Limitations.    See  Executors^  1, 2. 

STATUTEa 

Constitutionality.  See  Constitutional  Law.  Counties.  Courts*  Em- 
inent Domain,  1,  2.    Reformatories,    Taxation,  1-a 
Cteneral  and  special  or  local  laws.    See  Constitutional  Law. 
Title  of  private  or  local  bill    See  Constitutional  Law. 

Amendment  and  repeal:  Adoption  of  general  charter  provisions.  See 
Municipal  Corporations,  1, 2. 

Construction,  See  Appeal,  1,  2,  6,  7.  Costs.  Courts,  8.  Criminal 
Law,  2.  Descent,  2-4.  Divorce,  1.  Eminent  Domain,  2.  Evi- 
dence, 8,  4.  Frauds.  Statute  of.  Homicide,  1,  2.  Judgment, 
1-4,  d.  Justices'  Courts,  6.  Landlord  and  Tenant.  Municipal 
Corporations,  a  Officers,  a  Physicians  and  Surgeons,  3,  4. 
Process.  Reformatories.  Schools,  a  Taxation,  4-7.  Trusts, 
8.5. 
If  there  is  a  reasonable  construction  of  a  statute  which  will  uphold 
it  and  at  the  same  time  preserve  the  constitution  from  infraction, 
the  court  is  bound  to  adopt  it.    State  ex  reL  Hicks  v,  Stevens,    170 

STATUTES  CITED,  ETa 


Constitution  op  Wisconsin. 


Session  Laws— con. 


Art  IV,  sec.  4  -       - 

.  170, 172-4 

1882.  Ch.  828,  sea 

7 

688,  645.  646 

".    rv,    •*  18  - 

. 

601,605 

1885. 

<* 

32,    "97 

-     211, 219 

-    IV,    -  23 .       . 

601 

,  605,  608 

1891. 

it 

465    - 

.        .      15 

*•    IV,    «  31 .       - 

- 

601.  609 

1897. 

ti 

175    - 

-        -      19 

"  VII.    "    2  81, 85, 87, 207,  524, 525 

1897. 

u 

251    . 

.        .      19 

«  VII,    «    8  -       - 

. 

236,  298 

1899. 

ti 

28    . 

-     528, 525 

"  VII,    -    8  -       - 

• 

282,235 

1899. 

t< 

127  . 

.        -      47 

••    XI,    ••    8- 

. 

-    856 

1899. 

tt 

305  - 

211,219,220 

1899. 

it 

306  . 

-      19 

Session  Laws. 

1899. 

a 

810  - 

601,  602,  604 

1899. 

tt 

310,  sea 

-    609 

1880.  Ch.  291    .       - 

. 

205,206 

1899. 

tt 

356  - 

-^591 

1882.    "    197    .       - 

• 

-    490 

1899. 

ti 

356,  sea 

1684—5      .    596 

1882.    "    212    -       - 

. 

-    206 

1901. 

tt 

152  - 

.     261, 263 

1882.    "    212,  seal 

. 

.    205 

1901. 

tt 

164  - 

.        .    174 

1882.    "    328    -        - 

. 

-    644 

1901. 

a 

465  - 

.       -      19 

1882.    "    328,  sec.  8 

- 

-    645 

190L 

u 

469,  sea 

.        .    174 
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STATUTES  CITED,  Bra— ood. 
RxvisBO  Statctbs  of  188ft  Statdtbb  of  1S86 — oon. 


Fkige  877,  sees.  7-10        •      -    297    Section  2807 
Revised  Statutes  op  1849.  « 


Ch.  57,  seca  8, 4 

-     509, 518 

•«   57,  sea  5    -       • 

-    518 

"   57,    "  11    .       . 

.     509,520 

"   57,  sees.  18»  17   • 

.       .    520 

"125,  sea  9    -       - 

•       -    235 

2364   . 


Revised  Statutes  op  185a 
Ch.  188,  sea  38        •       -       -489 

Taylor's  Statutes  a871X 

Ch.  188,  sea  54        •       -       -    489 

Revised  Statutes  op  187a 


Section    1073  - 

2354  - 

••    2918  - 


-  205 

-  820 
439,442 


a  &  B.  Anno.  Statutes  (1889). 
Section   1547d,  subd.  6a  -     237,241 

Statutes  of  189a 

Section  418     -       -       -       •     88 

434     .       -       -       .    854 

497     ....      88 

664     -       .       -     237,244 

669,  subd.  14     .       -    288 

«         709     -       -       . 

"        709.  subd.  1,2    . 

Sections  925—58-925—60 

Section   1060   - 

1061  - 

**         1073  . 


1077a 


"    1339  - 
«    163^'  - 
"    1828,  subd.  6 
"    1831a  - 
<•    1852  - 
Sections  1862,  1862a 
«    1868, 1863a 
-    1864,  1864a 
2073,  2074 
Section  2075  - 
2081  - 

2081,  subd.  1-8, 
Sections  2086, 2087  - 
Section  2198  . 

2302  .   . 


.  237 

-  242 
.   47 

-  285 
.   282,  285,  286 

85, 203,  208 
81, 84.  203, 205,  206, 
208 
-   214, 218-220 
418 


.  19 

.  1,5 

-  19 
.  19 

-  19 

-  19 
509,  518 

.  618 

.  509 

.  520 

-  520 
278,280 

.  201 


2642  • 
2646  . 

2656  - 

2657  - 
2668  • 
2674  - 
2731a. 
2748  . 
2774  . 
2829  . 

2831  . 

2832  -   841,849, 
2843  - 
2858  - 
2918  - 
2918,  subd.  2 
2918,   "  8 
29ia   «  4 
29ia  «  5 


2925  - 
2949  . 


8041  . 

8043  - 

3049  - 

3060  - 

8061  - 
8069,  subd. 

3075  . 


439, 


Sections 

Section 

Sections 

M 

Section 
«« 

Sections 
Section 


Sections 

Section 

Sections 

Section 


3186  . 

3187  - 
3252-3298  (ch.  141) 
8269   -      614,619, 
8270,3272  - 
8274-3276  -       . 
8294   .       - 

3457   - 

3498-3522  (ch.  151) 
8572,  subd.  8  - 
8626.  -   4  - 
3763  -   -   - 
3838-3868  (ch.  165) 
3844  -   -   • 
3874r^922(ch.l67) 
3996-4012  (•*  171) 
4030  -   .   . 
4069  - 
4141  -   •   . 


97,88 
407,409 

-  821 
820,321 

-  320 
43i436 

-  328 

-  469 
.  276 
•  454 
.  625 

-  103 
.  275 
.  613 

63.66 
231,232 
351,352 

-  618 

-  54 

-  437 

-  441 
440.442 
439-442 
438-442 
438-441 
438,442 

-  436 
410^458 
814,  817 

-  269 
438,485 
482,485 

-  275 
271,275 

-  268 
.    263 

442,452 

-  263 

-  614 
621,628 
610,620 

.    618 

.    647 

288-286 

-  847 

-  441 
487,490 

-  256 

-  621 

-  624 
847,848 

-  847 
840.848 

-  506 
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STATUTES  CITED,  Era— coil 
Statutes  of  1898— con.  Statutes  op  1898— con. 


Section 

4186  . 

-   .   -  871 

Sections  4720, 4721  -   298,295,801 

« 

4189  - 

868,  871,  505,  507 

4722,  4723  293, 296^  297, 301 

M 

41896 

-   .   .  871 

"    4740, 4747  -   -   -  494 

U 

4258  - 

-   -  489, 490 

4915-4929  ...  581 

M 

4264  - 

.   -   -  490 

Section  4944  ....  581 

M 

4846  - 

-   804,805,808 

4944/    .   628,525,531 

« 

4428  - 

-   .   -.  647 

••    4971.8ubd.8  208,210,644 

l< 

4592  - 

-   -  804,807 

4974  -   .   .   .40,47 

Sections  4703, 4706  -       -     491,494 

Stay  of  Proceedingb.    See  Appeal^  a    Judgment,  7. 

Stock  and  Stockholdebs.    See  CoRPORATioNa 

STREET  RAILWAYS. 

1.  Prior  to  the  enactment  of  ch.  465,  Laws  of  1891,  street  railway  com- 
panies had  no  right  to  condemn  land  in  the  streets  of  cities  or  vil- 
lages; and  where  a  street  railway  was  constructed  without  au- 
thority in  such  a  street  the  abuttmg  owners  might  resort  to  the 
ordinary  actions  for  relief.     Younhin  u  MiL  £*,  H.  <&  T,  Co,         15 

2L  The  abutting  owners  in  such  a  case  might  unite  in  an  action  to  re- 
strain such  use  of  the  street  and  to  aratte  the  nuisance,  but  could 
not  properly  join  with  the  cause  of  action  for  such  relief  a  claim 
for  tne  recovery  of  damages.  Ihid, 

Streets.    See  Municipal  CJorporations,  8-ia 

Subscriptions  for  stock.    See  Corporations,  1-a 

Summons.*    See  Process. 

Superintendino  Ck>NTR0L  of  supreme  court    See  Courts,  2. 

Supervisory  Jurisdiction  of  circuit  courta    See  Courts,  9. 

Supreme  Court.    See  Appeal  and  Error.    Courts,  d-8L    Diyorob, 

Suretyship.    See  Bonds,  1,  a 

TAXATION. 

1.  The  legislature  has  plenary  power  to  deal  with  the  whole  question 

of  taxation,  subject  to  the  constitutional  limitations  that  taxes  can 
be  imposed  only  for  public  purposes  and  that  the  rule  of  taxation 
must  be  uniform.  Its  power  is  supreme  in  the  selection  of  objects 
for  taxation,  determining  the  amount  of  taxes  to  be  levied  thereon 
and  the  purposes  thereof,  subject  to  the  limitations  before  indicated, 
and  in  devising  the  machinery  for  assessing  the  taxable  property, 
imposing  taxes  thereon,  and  collecting  and  disbursing  the  same. 
State  ex  reL  EUia  v,  Thome,  '    81 

2.  The  enactment  of  sea  1077a,  Stata  1898,  providing  for  a  review  of 

the  county  equalization  of  the  assessed  value  of  property  in  any 
county,  made  by  the  assessors  of  the  various  taxing  districts  therein, 
by  a  commission  appointed  by  the  circuit  judge  for  such  county, 
was  a  legitimate  exercise  of  legislative  power  over  the  subject  of 
taxation.  IbicL 

3.  The  commission  appointed  under  sec.  1077a,  Stata  1898,  is  required 

to  act  judicially,  but  not  in  a  matter  of  law  or  equity  withm  the 
meaning  of  sea  2,  art  VII,  of  the  constitution.  IhicL 
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4  Sea  1077a,  Stats.  1898  (providing  that»  upon  the  application  of  any 
city,  village,  or  town  aggrieTed  by  the  action  or  deoision,  as  te 
either  real  or  personal  property  or  both,  of  the  county  board  in 
making  the  county  apportionment  under  sec.  1078,  the  circuit 
judge  shall  appoint  a  commission  to  review  such  action  or  decis^ 
ion),  gives  to  such  commission  power  to  review  all  the  valuations 
in  the  county,  either  of  real  or  personal  property  or  both,  as  the 
application  may  specify,  and  to  raise  or  lower  the  valuation  of  anv 
town  so  far  as  necessary  to  produce  a  lust  relation  between  all  such 
valuations  in  the  county,  even  though  the  valuation  of  the  town 
which  applies  for  the  commission  may  not  be  changed.  State  ex 
r'eL  Meredith  v.  Lippels,  S03 

5.  Subd.  3,  sec.  4971,  Stata  1898  (providing  that  "  all  words  purporting 

to  give  a  joint  authority  to  three  or  more  public  officers  or  other 
persons  shall  be  construed  as  giving  such  authority  to  a  majority 
of  such  officers  or  persons,  unless  it  shall  be  otherwise  expressly 
declared  in  the  law  giving  the  authority  **),  applies  to  a  commission 
appointed  under  sec.  1077a  to  review  a  county  apportionment  of 
taxea  IbicL 

6.  Where  a  person  makes  no  sworn  statement  to  an  assessor  as  to  the 

value  of  his  personal  property,  the  value  placed  thereon  by  the  as- 
sessor is  prima  facie  correct  and  cannot  oe  changed  by  the  board 
of  review  except  upon  evidence.    State  exreL  Qiroux  u  lAen^   283 

7.  Under  sec.  1061,  Stats.  1898,  the  board  of  review  can  act  only  upon 

oral  evidence  in  changing  valuation^  and  cannot  consider  erj>aHe 
affidavits.  Ibid. 

Tender.    See  Vendor  and  Purchaser,  S. 

Terms  of  granting  relief.    See  Judgment,  a    New  Triai* 

Testamentary  Trustees.    See  Trusts,  2-4 

Title  to  Land.  See  Deeds.  Ejectment.  Eminent  Domain.  Ex- 
change OF  Property.  Gifts.  Judgment,  9-18,  Specific  Per- 
formance.   Trusts.    Vendor  and  Purchaser.    Wills,  1-3. 

Torts.  See  Damages.  Landlord  and  Tenant.  Libel.  Master  and 
Servant.  Municipal  Corporations,  8-18.  Neguqenoe.  Plead- 
ing, 1-8.    Street  Railways    Waters.. 

Tramps:  Fees  of  magistrates.    See  Counties,  4-ia 

TRIAL. 

See  Criminal  Law  and  Practice, 

By  jury:  Action  at  law.    See  Descent,  8. 

Directions  of  appellate  court.    See  Appeal^  19. 

View:  Discretion,    See  Municipal  Corporations,  14. 

Arguments  and  conduct  of  counsel     See  Criminal  Law;  9l    HOMI- 

CIDB,8. 

Taking  case  or  question  from  jury.  See  Contracts,  8l  Dbsoent,  8. 
Master  and  Servant,  2-i  SIunicipal  Corporations,  7, 16, 18. 
Negugence,  a 

1.  If  there  is  a  conflict  in  the  credible  evidence  upon  a  question  of  fact, 
so  that  reasonable  minds  might  differ  as  to  the  mference  to  be 
drawn  therefrom,  the  question  is  for  the  jury  and  the  court  should 
not  assume  to  answer  it,  either  upon  motion  for  nonsuit  or  direo- 
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tion  of  verdict,  or  by  substituting  another  answer  after  the  verdict 
is  returned.    Beyer  v,  St  Paid  F.  d:  M.  Ins.  Co.  188 

2^  But  upon  a  motion  to  set  aside  the  verdict  and  for  a  new  trial  the 
court  may  consider  whether  there  is  such  an  overwhelming  pre- 
ponderance of  evidence  against  the  verdict  that  it  ought  not  to 
stand;  and  its  decision  on  that  point  will  not  be  disturbed  on  ap- 
peal tmless  clearly  wrong.  IbiiL 

Initructions  to  jury.  See  Criminal  Law,  4-a  Damages,  1.  Larceny, 
4.  Municipal  Corporations,  15,  17.  NEaLiosNOE,  1,  2,  4»  S. 
Sales,  4. 

Si  Where  a  special  verdict  is  taken,  general  instructions  on  any  sub- 
ject involved  should  not  be  given.    Mauch  v.  Hartford,  40 

4  An  erroneous  instruction  on  a  given  subject  is  not  cured  by  a  cor- 
rect statement  of  the  law  elsewhere  in  the  charga  Terkea  v.  N.  P. 
B.  Co.  184 

5.  A  trial  judge  in  instructing  the  jury  should  not  use  language  cal- 
culated, under  any  circumstances,  to  convey  the  idea  that  he  has 
mentally  passed  upon  any  one  of  the  material  issues  to  be  decided 
by  the  jury.    Byington  r.  MerrilU  211 

ft.  The  giving  of  general  instructions  to  the  jury  in  submitting  a  spe- 
cial verdict  is  error.  Ibtd. 
Verdict.    See  Appeal,  14,  la     Libel,  8.    Master  and  Ssryant,  7,  & 
Municipal  Corporations,  11, 12.    Negligence,  2. 

7.  If  all  the  facts  in  issue  are  covered  in  a  special  verdict  b^  special 
questions  free  from  harmful  error,  the  refusal  to  submit  other 
questions,  or  their  submission,  does  not  constitute  reversible  error 
if  error  at  all,  unless  the  Clumber  of  questions  submitted,  and  their 
character,  be  such  that  there  is  reasonable  ground  to  believe  that 
the  essential  issues  involved  were  not  intelligently  and  fairly  con- 
sidered and  passed  upon  by  the  jury.    Maum  v.  Hartford,  40 

S.  Only  special  questions,  covering  the  issues  made  by  the  pleadings 
and  controverted  on  the  evidence,  each  so  frameid  as  tp  cover  a 
single  issue  and  admit  of  a  direct  answer,  should  be  included  in  a 
special  verdict  Ibid, 

9.  In  framing  a  special  verdict,  issues  that  are  single  should  not  be 
subdivided  and  covered  by  several  questions,  nor  should  questions 
be  so  framed  as  to  require  the  jury  to  decide  a  single  issue  oy  view- 
ing it  in  various  aspecta  Ibid. 

10.  A  special  verdict  should,  so  far  as  practicable,  be  framed  so  as  to  se- 

cure an  intelligent  consideration,  upon  the  evidence,  of  the  issues 
made  by  the  pleadings  and  controverted  on  the  evidence,  sepa- 
rately, and  a  decision  thereof  without  reference  to  the  final  result 
upon  the  rights  of  the  partiea  The  number  of  questions,  ordina- 
rily* should  coincide  with  the  number  of  single,  controverted  issues 
of  fact  and  be  arranged  in  logical  order.  Ibid. 

11.  In  an  action  founded  on  negligence,  the  subject  of  contributory 

negligence  may  be  submitted  to  the  jury  in  this  form:  •*  Did  a 
slight  want  of  ordinary  care  on  the  part  of  the  plaintiff  contribute 
to  the  injury?"  though  the  practice  of  dividing  such  subject  into 
want  of  ordinary  care  and  slight  want  of  ordinary  care  is  not  ap- 
proved. Ibid. 
12l  The  better  wajr  to  submit  the  subject  of  contributorv  negligence  of 
the  plaintiff,  in  an  action  grounded  on  negligence,  is  by  the  simple 
question,  **  Was  there  any  want  of  ordinary  care  on  the  part  of  the 
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plaintiff  that  contributed  to  the  injury  complained  of?**  and  to 
explain  to  the  jury  that  any  want  of  ordinarr  oare  upon  the  part 
of  the  plaintiff,  however  slight,  established  by  preponderance  of 
the  evidence  to  the  satisfaction  of  the  jury,  requires  an  affirmative 
answer  to  the  question.  Ibi(L 

18L  It  is  improper  to  submit  the  subject  of  want  of  ordinary  care  of  the 
plaintiff,  m  an  action  grounded  on  negligence,  in  this  form:  «*  Was 
the  plaintiff  guilty  of  a  slight  want  of  ordinary  care  and  prudence 
which  contributed  directly  to  cause  the  injury  complained  of?** 
the  mischief  being  in  the  word  **  directly."  IlwL 

14.  Where  a  special  verdict  is  taken,  it  is  improper  to  ask  the  jury  to 
find  whether  they  are  in  accord  with  the  opinion  which  the  oourt 
may  reach  upon  the  facts  found  by  them,  or  to  make  any  general 
finding  of  any  kind  in  respect  to  the  right  of  the  plaintiff  or  the 
defendant  IbicL 

10.  In  taking  a  special  verdict  issues  should  not  be  split  np  or  submitted 
in  various  forms.    Byingtcn  v.  Merrill^  211 

Findings  of  fad  by  court    See  Appeal^  11-14    FRA.ua 

New  trial    See  New  Trial. 

TRUSTS  AND  TRUSTEEa 
See  Vendor  and  Purchaser,  S. 

1.  No  trust  ex  male/Uno  in  favor  of  a  person  claiming  an  Interest  in 

land  will  be  declared  unless  the  cestui  que  trust  has  lost  or  surren- 
dered some  right,  or  omitted  some  act  for  his  own  protection,  re- 
lying upon  some  promise  of  the  trustee,  by  virtue  whereof  the 
latter  has  been  enabled  to  acquire  to  himself  the  legal  title,  the 
enforcement  of  which  would  amount  to  a  fraud  upon  the  former. 
Bardon  v.  Hartley,  74 

2,  A  will  appointing  an  executrix  and  testamentary  trustee  and  ccm- 

ferring  on  her  power  of  sale  over  the  testator's  property  generally, 
but  prohibiting  sale  of  the  homestead  and  adjoining  premises  dur- 
ing the  minority  of  the  testator's  youngest  child,  confers  no  power 
to  mortgage  said  premisea    Bloor  v.  Smith,  840 

8.  The  power  of  the  county  court  over  the  title  to  real  estate  in  the 
hands  of  testamentary  trustees  is  strictly  limited  by  sea  4030. 
'  Stats.  1898,  and  its  acts  in  violation  thereof  are  not  merely  errone- 
ous, but  are  void  as  to  those  interested  over  whom  personal  juris- 
diction is  not  obtained  by  notice  or  by  their  appearance  or  assent 

Ibid. 

4.  Where  an  estate  has  been  adjudged  settled  by  the  probate  oourt 
and  the  property  turned  over  to  a  testamentary  trustee,  the  guard- 
ian ad  litem  appointed  for  infant  heirs  on  the  final  settlement 
cannot  by  virtue  of  such  appointment  act  as  such  guardian  on  an 
application  by  the  trustee  for  authority  to  mortgage  a  portion  of 
the  trust  estate.  .  Ibid, 

6.  A  deed  conveyed  land  to  the  grantee,  his  heirs  or  assigns,  in  trust  to 
receive  the  rents  and  profits  for  a  term  not  exceeding  one  year  and, 
with  the  same  and  the  proceeds  of  the  sale  of  so  much  of  the  land 
as  might  be  necessary,  to  pay  the  just  debts  of  the  grantor.  After 
such  payment  the  trustee  was  to  permit  the  wife  of  the  grantor  to 
receive  the  rents  and  profits  for  life,  she  to  pay  the  grantor's  son 
such  sums  therefrom  as  she  might  deem  proper.    In  case  the  wife 
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should  die  daring  the  lifetime  of  the  son,  the  trustee  was  to  pay 
the  son  such  sums  from  the  rents  and  profits  as  he  might  deem 
proper  until  the  son  should  reach  the  age  of  twenty -five  years,  after 
which  time  said  son  was  to  receive  the  whole  of  the  rents  and  profits 
during  life.  If  the  son  should  survive  the  wife  and  have  issue,  the 
trustee  was  to  convey  the  land,  or  the  proceeds  thereof,  to  such 
issua  .If  the  son  should  die  during  the  lifetime  of  the  wife  with- 
out issue,  the  trustee  was  immediately  to  convev  a  part  of  the 
premises  to  the  wife  and  the  other  part  «to  other  persons.  If 
the  grantor  should  survive  his  wife  or  his  son,  the  trustee  or  his 
heirs  were  to  convey  the  land  to  such  persons  as  the  grantor  mi^ht 
direct  by  will  or  otherwise.  The  trustee  was  also  given  authority 
to  sell  the  land  in  case  of  necessity  arising  out  of  the  wants  of  the 
widow  or  of  the  son  after  her  death,  or  at  any  time  upon  the  joint 
wish  of  both  the  wife  and  the  son,  with  the  consent  of  the  trustee, 
and  to  invest  the  proceeds  in  such  manner  as  he  might  deem  proper 
for  the  use  of  the  parties  in  interest.  Held,  that  the  deed  created 
an  active  trust  under  sea  4,  ch.  57,  R,  a  1849  (sec.  2074,  Stats.  1898), 
and  an  express  trust  within  the  meaning  of  sec  11,  ch.  57,  R.  S. 
1849  (sea  2081.  Stats.  1898);  and  that  the  legal  estate  did  not  vest 
in  the  children  of  the  son  as  they  came  into  beine,  under  sea  3, 
oh.  57,  R.  a  1849  (sea  2078,  Stata  1898),  but  remained  in  the  trustee. 
Perkins  v,  Burlington  L,  dt  I.  Co,  509 

6L  The  trustee  in  such  case  took  possession  and  control  of  the  property 
under  the  trust  deed.  After  the  death  of  both  the  grantor  and  his 
wife,  and  before  any  children  were  born  to  the  son,  the  latter 
brought  an  action  against  the  trustee  for  a  construction  of  the 
trust  deed,  and  it  was  adjudged  therein  that  the  trust  deed  was 
void  and  that  the  son  was  the  owner  of  the  land.  The  judgment 
directed  the  trustee  to  convey  the  land  by  quitclaim  deed  to  the 
son,  and  he  did  so  accordingly.  Hetd,  that  the  trustee  represented 
such  issue  as  mi^ht  subsequently  be  born  to  the  son  and  that  the 
judgment  was  binding  upon  them.  Ibid. 

Undub  Influence.    See  Wills,  4-& 

YAS1A3XOE,    See  Larceny,  1. 

VENDOR  AND  PURCHASER  OP  LAND. 
Bee  Bonds,  a-5.    Deeds.    Ejectment,  1.    Specific  Performance. 

1.  A  written  agreement  under  seal  whereby  one  party  covenants  to 
convev  certain  land,  and  the  other  party  agrees  to  pay  a  specified 
sum  therefor,  is  not  void  on  the  ground  of  want  of  consideration 
or  mutual  obligation.    Maxon  v.  OateSy  196 

2L  Where  a  sum  of  money  is  to  be  paid  by  one  party  to  a  contract 
"upon  the  performance  of  the  contract  by"  the  other  party,  to  wit, 
"upon  the  day  of  the  execution  of  the  deeds,"  eta,  tender  of  pay- 
ment by  the  former  is  not  necessary  to  enable  him  to  maintain  an 
action  for  breach  of  the  contract  by  the  latter.  Ibid. 

B,  In  order  that  a  written  contract  creating  an  interest  in  land  may 
be  effectually  abrogated  and  annulled  by  the  acts  of  the  parties 
without  a  deed  or  conveyance,  such  acts  must  be  inconsistent  with 
the  continuance  of  the  contract,  and  must  be  accepted  and  acted 
upon  by  all  the  parties  concerned.  Ibid, 

4  In  an  action  to  recover  the  first  payment  upon  the  purchase  price  of 
an  interest  in  land  the  answer  consistecl  of  a  general  deniad  and 
an  allegation  that  defendant  had  fully  paid  plaintiff  all  just,  equi- 
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table,  or  legal  olaims  or  demands  against  him  growing  out  of  any 
matters  mentioned  in  the  complaint.  Held,  that  the  two  defenses 
were  not  inconsistent,  and  that  the  answer  as  a  whole  did  not  ad- 
mit the  purchase  of  the  land.  Ckitea  v,  Avery,  271 
.  5.  In  such  a  case  the  evidence  showed  that  both  the  contract  of  sale 
and  the  deed  of  the  land  ran  to  a  third  person  &s  trustee,  none  of 
the  beneficiaries  being  named,  and  that  the  trustee  subsequently 
executed  a  declaration  of  trust  in  their  favor.  Defendant  was  one 
of  such  beneficiaries.  Held,  that  he  was  not  personally  liable  to 
the  vendor  upon  the  contract  with  the  trustee,  but  that  the  latter 
held  the  legal  title  and  was  personalty  bound.                            Ibid, 

t.  The  only  cause  of  action  pleaded  being  upon  the  contract  for  the 

})urchHseof  the  lands,  evidence  that  when  the  first  payment  on  the 
ands  became  due  the  trustee  gave  plaintiff  drafts  drawn  by  de- 
fendant on  a  third  person,  which  were  not  paid  but  were  returned 
to  defendant,  and  that  he  afterwards  agreed  to  pav  the  same  as 
soon  as  matters  between  himself  and  the  trustee  had  been  ad- 
justed, was  inadmissible  as  establishing  a  contract  relation  be- 
tween the  partiea  Ibid, 

Teedict.  See  Appeal^  14,  la  Libel,  a  Master  and  Sebvant,  7,  a 
Municipal  Corporations,  11,  12.  Negligence,  2.  Trial,  1,  8, 
6-15. 

Vested  Rights.    See  Insurance,  12.    Municipal  Corporations,  2l 

Viaducts.    See  Constitutional  Law. 

View.    See  Municipal  Corporations,  14, 

Voluntary  Assignment.  See  Assignment  foe  Benefit  of  Cbbditob& 

Waiver. 

Of  ob;jection  to  finding.    See  Appeal,  14 

Of  objection  to  incomplete  judgment.    See  Appeal,  17. 

Of  condition.    See  Building  Contracts,  1,  2.    Deeds,  6-€L 

Of  return.    See  Certiorari,  3. 

Of  forfeiture.    See  Deeds,  6-8.    Insurance,  18, 14^  16^  20L 

Of  by-law.    See  Insurance,  7. 

Of  rules.    See  Insurance,  12. 

Of  defecta    See  Sales,  a 
Warranty.    See  Sales. 

WATERS. 

L  A  complaint  alleging  that  plaintiff  is  the  owner  of  the  hydraulic 
power  created  by  a  dam  in  a  river,  and  that  defendant  wrongfully 
entered  into  possession  of,  and  wrongfully  took  and  appropriated 
to  its  own  use,  a  part  of  such  power  of  a  certain  value,  states  a 
cause  of  action  ex  delicto.  Oreen  Bay  &  M,  Caned  Co,  t\  Kaiudcauna 
W.  P.  Co.  823 

2.  Where  plaintiff,  as  owner  of  the  hydraulic  power  created  bjr  a  dam 
in  a  river,  had  the  right,  subject  only  to  the  needs  of  navigation, 
to  use  the  entire  body  of  water  stored  in  the  pond,  and  defendant  by 
drawing  off  water  from  the  pond  wrongfully  took  and  appropriated 
a  part  of  the  power,  the  action  to  recover  damages  for  such  taking 
is  not  for  a  mere  diversion  of  the  water  of  the  stream,  but  for  the 
taking  of  water  legally  impounded,  capable  of  producing  power, 
and  therefore  a  thmg  of  value  to  plaintiff,  even  though  the  latter 
had  no  existing  facilities  for  its  use.  Ibid. 
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3.  The  measure  of  damages  in  such  a  case  is  the  rental  value  each  year 
of  the  actual  amount  of  horse  power  taken  at  the  dam,  with  simple 
ihterest  computed  from  the  close  of  each  year,  the  recovery  to 
be  limited  to  water  taken  during  the  six  years  next  precedingthe 
commencement  of  the  action.  Ibid, 

4  The  circumstances  of  this  case  are  field  not  to  be  such  as  would  per- 
mit the  allowance  of  exemplary  damages.  ibid. 

Wins. 

Oral  contract  to  devise  land:  Statute  of  frauds, 

1.  In  an  action  to  enforce  specific  performance  of  an  alleged  oral  con- 
tract by  plaintifiTs  father  to  will  to  him  certain  portions  of  a  large 
farm  which  plaintiff  subsequently  lived  upon  with  his  father  and 
operated  on  shares  for  many  years,  the  evidence  ( discussed  in  the 
opinion )  is  held  to  sustain  a  finding  that  the  alleged  contract  was 
not  made.    Rodman  v.  Rodman^  87& 

2l  Plaintiffs  possession  in  such  case,  being  subordinate  to  his  father's 
possession  and  due  to  the  sharing  agreement,  was  not  such  aa 
would  warrant  the  enforcement  of  specific  performance  of  the  oral 
contract  if  it  had  been  mada  Ibid, 

8L  An  oral  agreement  to  devise  lands  in  consideration  of  services  to  be 
performed  is  not  taken  out  of  the  statute  of  frauds  by  the  mere 
performance  of  the  services,  although  they  be  of  a  personal  nature. 

IbidL 

Undue  influence:  Evidence, 

4  Evidence  that  a  testatrix  stated,  previous  to  the  execution  of  the 
will  and  afterwards,  that  her  daughters  ill-treated  her  and  that  she 
was  obliged  to  make  the  will  in  tneir  favor  as  she  did  because  she 
was  afraid  of  them,  is  not  admissible  to  prove  the  fact  that  undue 
influence  was  exerted  and  will  not  support  a  finding  to  that  effect 
ConsatU  V.  Loennecker,  461 

0.  The  fact  that  a  will  is  make  in  favor  of  one  child  to  the  prejudice 
of  others  does  not  of  itself  raise  a  presumption  of  undue  influence, 
even  though  the  parent  be  living  with  the  favored  child.  In  order 
to  raise  that  presumption  the  evidence  must  clearly  show  that  the 
testator  was  susceptible  to  undue  influence,  and  that  there  was 
opportunity  and  a  disposition  on  the  part  of  the  beneficiarv  to 
exert  it.  Ibid. 

6b  In  a  contest  over  the  probate  of  a  will  by  which  the  testatrix  gavo 
all  her  property  to  her  two  daughters  to  the  exclusion  of  a  son 
from  whom  she  had  been  estranged,  it  appeai*ed  that  at  the  time 
the  will  was  executed  the  testatrix  was  fifty-two  years  of  age,  of 
sound  mind,  and  in  fairly  good  health;  that  she  was  living  in  her 
own  home  with  an  unmarried  daughter;  and  that  while  visiting 
another  daughter  she  went  at  her  own  will,  without  the  presence 
of  any  beneficiary,  to  the  ofiice  of  a  notary  where  the  will  was 
drawn  and  executed.  It  did  not  appear  that  the  beneficiaries  knew 
that  she  was  about  to  make  the  will  Held,  that  no  presumption 
of  undue  influence  arose.  Jbid^ 

Appointment  of  beneficiary  by  wilL    See  Insurance^  ^la 
Testamentary  trustees.    See  Trusts,  2-4 

Witnesses. 
Competency.    See  Bills  and  Notes,  4, 
When  must  be  sworn.    See  Officebs,  3. 
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Words  akd  Phrases. 

Accident,  in  bill  of  lading.    See  Carriers,  6;  7. 

Adopted  the  report,  etc.    See  Counties,  8. 

Appellate  jurisdiction,  in  constitution.    See  COURTS,  S» 

claims  of  title,  in  contract    See  Bonds,  L 

Contingent  claims.    See  Ezecutor& 

Creditor,  in  policy.    See  Insurance,  19,  22. 

Excusable  neglect  in  statute.    See  Judgment,  2l 

Existed  three  u)eeks  before^  eta»  in  city  charter.    See  MumoiPAlf  Cor- 
porations, 8,  9. 

Express  trust,  in  statute.    See  Trxtbts,  6. 

False  swearing,  in  policy.    See  Insurance,  1. 

Injury  done  to  the  inheritance^  in  statute.    See  Landlord  and  Ten- 
ant. 

Judicial  pouter,  in  constitution.    See  Courts,  L    Reformatobdes^  2l 
Taxation,  8. 

Matters  of  law  and  equity,  in  constitution.    See  Taxation,  8. 

Misdemeanor,  in  statute^    See  Officers,  8. 

Official  souvenir  program,  in  contract    See  Contracts,  8, 4 

Ordinary  care.    See  Negligence.  5,  7. 

Otlier  injuries,  in  pleading.    See  Pleading,  2. 

Entries  m  permxinent  form,  in  statute.    See  Evidenob;  flL 

Principal  sum,  in  bond.    See  Bonds,  8. 

Public  use,  in  constitution.    See  EmNENT  Domain,  1,  2L 

Reasonable  doubt    See  Criminal  Law,  5-7. 

Reputable,  in  statute.    See  Physicians  and  Surgeons,  8,  4 

Second-hand  machine.    See  Sales,  4 

Superintending  control  over  inferior  courts^  in  constitution.    See 
Courts,  5. 

Unnecessary  exposure  to  danger^  in  policy.    See  Inburanob;  SSL 

Wagons  inoam,  in  policy.    See  Insurance,  & 
Writ. 

Of  certiorari.    See  Certiorarl 

Of  error.    See  Appeal  and  Error,  8, 4 

Of  mandamus.    See  Mandamu& 

Of  possession.    See  Ejeotment,  L 

Of  prohibition.    See  Courts,  9. 
X-RAY  photographa    See  Eyidenge,  1,  SL 
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